THIS DOCUMENT IS IMPORTANT AND REQUIRES YOUR IMMEDIATE ATTENTION.
THIS DOCUMENT COMPRISES AN EXPLANATORY STATEMENT IN COMPLIANCE WITH
SECTION 901D OF THE COMPANIES ACT 2006 (the “Explanatory Statement”). It is being sent to persons
who are believed to be Plan Participants at the date of this Explanatory Statement in relation to the £465,000,000
aggregate principal amount of 6.625% Senior Secured Notes due 2021 (Regulation S Notes: Common Code
102894812, ISIN XS1028948120; Rule 144A Notes: Common Code 102894855, ISIN XS1028948559) issued
by PizzaExpress Financing 2 plc, the £200,000,000 aggregate principal amount of 8.625% Senior Notes due 2022
(Regulation S Notes: Common Code 102894804, ISIN XS1028948047; Rule 144A Notes: Common Code
102894677, ISIN XS1028946777) issued by PizzaExpress Financing 1 plc and the shares held by the Plan Member
in the Plan Company. If you have assigned, sold, or otherwise transferred, or assign, sell or otherwise transfer,
your interests as a Plan Participant before the Record Time you must forward this Explanatory Statement and the
accompanying documents at once to the person or persons to whom you have assigned, sold or otherwise
transferred, or assign, sell or otherwise transfer, your interests as a Plan Participant.
If you are in any doubt as to the contents of this Explanatory Statement or the documents that accompany it or
what action you should take, you are recommended to seek your own independent financial, legal and tax advice
immediately from your financial, legal and/or tax adviser who, if you are taking advice in the United Kingdom,
is authorised pursuant to the Financial Services and Markets Act 2000 or by an appropriate regulatory body, or
from another appropriately authorised independent adviser if you are in a territory outside the United Kingdom.
This Explanatory Statement is accompanied by a form of Account Holder Letter for use by Existing SSN Creditors
and a form of the Account Holder Letter for use by SUN Creditors. Plan Creditors are advised to complete and
return the Account Holder Letter in accordance with the instructions contained in it.
This Explanatory Statement is also accompanied by a Proxy Form. The Plan Member is advised to complete and
return the Proxy Form in accordance with the instructions contained in it. Plan Creditors do not need to return a
Proxy Form.
Further copies of this Explanatory Statement, the Account Holder Letter and the Proxy Form can be obtained by
accessing the GLAS Portal at https://glas-agency.appiancloud.com/suite/sites/pizza-express or by contacting the
Information Agent via email at lm@glas.agency (Attention: Manager, Liability Management – Pizza Express).
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The Record Time for determining the value of Plan Claims will be 5 p.m. (London time) on 19 October 2020.
The Plan Meetings of the Plan Participants to consider and vote on the Restructuring Plan will be held via video
conference on 21 October 2020.
The notice convening the Plan Meetings is set out in Appendix 3 (Notice of Plan Meetings) of this Explanatory
Statement. In order for Plan Participants to vote at the relevant Plan Meetings, a validly completed and executed
Account Holder Letter or Proxy Form (as applicable) should be submitted online via the GLAS Portal or emailed
by pdf to the Information Agent at lm@glas.agency (Attention: Manager, Liability Management – Pizza Express)
prior to 5 p.m. (London time) on 19 October 2020, which is the Voting Instruction and Confirmation Deadline
(being the deadline for the receipt of Account Holder Letters and Proxy Forms). More detailed instructions about
actions to be taken by the Plan Participants preceding the Plan Meetings are set out in Appendix 2 (Instructions
and Guidance to Plan Participants) and summarised in the Summary of Action to be Taken section of this
Explanatory Statement.
Whether or not you intend to attend a Plan Meeting, you are requested to ensure that the Account Holder
Letter or Proxy Form (as applicable) which accompanies this Explanatory Statement is completed in
accordance with the instructions printed thereon as soon as possible and, in any event, returned to the
Information Agent no later than the Voting Instruction and Confirmation Deadline being 5 p.m. (London
time) on 19 October 2020.
THE RESTRUCTURING PLAN DOES NOT CONSTITUTE AN OFFER OR INVITATION TO SELL OR THE
SOLICITATION OF AN OFFER TO BUY ANY SECURITIES IN THE UNITED STATES OR ANY OTHER
JURISDICTION TO OR FROM ANY PERSON TO WHOM IT IS UNLAWFUL TO MAKE ANY SUCH
OFFER OR INVITATION OR SOLICITATION IN SUCH JURISDICTION. NONE OF THE SECURITIES
REFERRED TO IN THE RESTRUCTURING PLAN MAY BE SOLD, ISSUED OR TRANSFERRED IN THE
UNITED STATES ABSENT REGISTRATION OR AN EXEMPTION FROM REGISTRATION OR IN ANY
OTHER JURISDICTION IN CONTRAVENTION OF APPLICABLE LAW. THE SECURITIES HAVE NOT
BEEN AND WILL NOT BE REGISTERED UNDER THE U.S. SECURITIES ACT OF 1933, AS AMENDED,
(THE “SECURITIES ACT”). ACCORDINGLY, THE SECURITIES ARE BEING OFFERED AND SOLD
WITHIN THE UNITED STATES IN TRANSACTIONS EXEMPT FROM OR ARE OTHERWISE EXEMPT
FROM THE REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND ARE BEING OFFERED
AND SOLD OUTSIDE THE UNITED STATES TO NON-US PERSONS IN ACCORDANCE WITH
REGULATION S UNDER THE SECURITIES ACT (“REGULATION S”) (TERMS USED IN THIS
PARAGRAPH THAT ARE DEFINED IN REGULATION S UNDER THE SECURITIES ACT ARE USED AS
DEFINED IN REGULATIONS). NOTEHOLDERS WHO ARE IN THE UNITED STATES OR WHO ARE U.S.
PERSONS AND WHO ARE NOT EITHER QUALIFIED INSTITUTIONAL BUYERS (WITHIN THE
MEANING OF RULE 144A UNDER THE SECURITIES ACT) OR ACCREDITED INVESTORS (WITHIN
THE MEANING OF RULE 501 OF REGULATION D UNDER THE SECURITIES ACT) ARE NOT ELIGIBLE
TO VOTE ON THE RESTRUCTURING PLAN.
THE PLAN PARTICIPANTS MUST RELY ON THEIR OWN EXAMINATION OF THE TERMS OF THE
RESTRUCTURING PLAN, INCLUDING THE MERITS AND RISKS INVOLVED. THE RESTRUCTURING
PLAN WILL NOT BE FILED WITH THE SEC AND THE PLAN DOCUMENTS WILL NOT BE REVIEWED
BY THE SEC OR ANY STATE SECURITIES AUTHORITY AND NONE OF THEM HAS OR WILL
APPROVE, DISAPPROVE, PASS UPON OR ENDORSE THE MERITS OF THE RESTRUCTURING PLAN
OR THE ACCURACY, ADEQUACY OR COMPLETENESS OF THIS EXPLANATORY STATEMENT OR
THE PLAN DOCUMENTS. IT IS UNLAWFUL TO MAKE ANY REPRESENTATION INCONSISTENT
WITH THE PROVISIONS OF THIS PARAGRAPH.
Further important information is set out under the section entitled Important Notice on pages 3 to 7 (inclusive) of
this Explanatory Statement.
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IMPORTANT NOTICE
Unless the context otherwise requires, all capitalised terms used in this Explanatory Statement shall
have the meanings set out in, and general terms shall be construed in accordance with, Appendix 1
(Definitions and Interpretation) of this Explanatory Statement. The appendices to this Explanatory
Statement form an integral part of it and, unless expressly stated otherwise, references to this
Explanatory Statement shall be construed as references to the Explanatory Statement including the
appendices to it.
Information
This Explanatory Statement has been prepared in connection with the Restructuring Plan, being a
restructuring plan under Part 26A of the Companies Act between the Plan Company and the Plan
Participants, solely for the purpose of providing information to Plan Participants in relation to the
Restructuring Plan.
Nothing in this Explanatory Statement or any other document issued with or appended to it should be
relied on for any purpose other than for Plan Participants to make a decision on the Restructuring Plan,
and Plan Participants may not reproduce or distribute this Explanatory Statement, in whole or in part,
and may not disclose any of the contents of this Explanatory Statement or use any information herein
for any purpose other than considering and/or making a decision in respect of the Restructuring Plan,
except as required by applicable law or regulation. In particular and without limitation, nothing in this
Explanatory Statement should be relied on in connection with the purchase or acquisition of any other
financial instruments or assets of the Plan Company or any other member of the Group.
Nothing contained in this Explanatory Statement shall constitute a warranty, undertaking or guarantee
of any kind, express or implied, and nothing contained in this Explanatory Statement shall constitute
any admission of any fact or liability on the part of the Plan Company or any other member of the Group
with respect to any asset to which it or they may be entitled or any claim against it or them. Without
prejudice to the generality of the foregoing, nothing in this Explanatory Statement or the distribution
thereof evidences to any person, or constitutes any admission by the Plan Company or any other member
of the Group, that a liability is owed to any person in respect of any claim (including without limitation
any Plan Claim) or that any person is or may be a Plan Participant. The failure to distribute this
Explanatory Statement to any Plan Participant shall not constitute an admission by the Plan Company
that such person is not a Plan Participant.
No person has been authorised by the Plan Company or the Information Agent to give any information
or make any representations concerning the Restructuring Plan (including concerning the Plan
Company or any other member of the Group) which are inconsistent with this Explanatory Statement
and, if made, such representations may not be relied upon as having been so authorised. The Information
Agent is an agent of the Plan Company and owes no duty to any Plan Participants, express or implied.
The information contained in this Explanatory Statement has been prepared based upon information
available to the Plan Company prior to the date of this Explanatory Statement. The delivery of this
Explanatory Statement does not imply that, unless expressly stated otherwise, the information herein is
correct as at any time subsequent to the date hereof. Save as otherwise agreed, or as required by law,
neither the Plan Company nor the Information Agent has any obligation whatsoever to update or revise
any of the information, forward-looking statements or the conclusions contained herein or to reflect
new events or circumstances or to correct any inaccuracies which may become apparent subsequent to
the date hereof. To the best of the Plan Company’s knowledge, information and belief, the information
relating to the Plan Company contained in this Explanatory Statement is in accordance with the facts
and does not omit anything likely to affect the import of such information. The Plan Company has taken
all reasonable steps to ensure that this Explanatory Statement contains the information reasonably
necessary to enable Plan Participants to make an informed decision about the effect of the Restructuring
Plan on them.
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None of the Plan Participants or their advisers has authorised the content of this Explanatory Statement
or any part of it, nor do they accept any responsibility for the accuracy, completeness or reasonableness
of the statements contained within it.
In making a decision in respect of the Restructuring Plan, each Plan Participant must rely on its own
examination, analysis and enquiry of the Plan Company and the terms of the Restructuring Plan
including the merits and risks involved. None of the Plan Company’s advisers has verified that the
information contained in this Explanatory Statement is in accordance with the facts and does not omit
anything likely to affect the import of such information and each of those persons expressly disclaims
responsibility for such information. Each Plan Participant acknowledges that:
(a)

it has not relied on the Information Agent or any of its advisers or any of the Plan Company’s
advisers in connection with any investigation of the accuracy of any information contained in
this Explanatory Statement or their investment decision (including any decision in connection
with the Restructuring Plan); and

(b)

it has relied only on the information contained or incorporated in this Explanatory Statement.

This Explanatory Statement has not been reviewed, verified or approved by any rating agency or any
regulatory authority. Without prejudice to the representations and warranties given by the Plan
Company or any other member of the Group or any directors or officers of any member of the Group
elsewhere, to the fullest extent permitted by law, neither the Plan Company nor any other member of
the Group nor any directors or officers of the Plan Company or any other member of the Group will
have any tortious, contractual or any other liability to any person in connection with the use of this
Explanatory Statement. None of the Plan Company nor any other members of the Group accepts any
liability whatsoever to any person, regardless of the form of action, for any lost profits or lost
opportunity, or for any indirect, special, consequential, incidental or punitive damages arising from any
use of this Explanatory Statement, its contents or preparation or otherwise in connection with it, even
if the Plan Company or other member of the Group (as applicable) has been advised of, or has advised
of, the possibility of such damages.
Tax
In view of the number of different jurisdictions where tax laws may apply to Plan Participants, this
Explanatory Statement does not discuss the tax consequences for Plan Participants arising from the
implementation of the Restructuring Plan. Plan Participants are liable for their own taxes and have no
recourse to the Plan Company, the Information Agent or any other entity or person named in this
Explanatory Statement with respect to taxes arising in connection with the Restructuring Plan. Plan
Participants who are in any doubt as to the effect of implementation of the Restructuring Plan are urged
to consult their own professional advisers regarding the possible tax consequences under the laws of
the jurisdictions that apply to them.
Electronic Form
If this Explanatory Statement has been sent to you in an electronic form, you are reminded that
documents transmitted via this medium may be altered or changed during the process of transmission
and consequently none of the Plan Company or any member of the Group, the Information Agent or
any person who controls, or is a director, officer, employee, agent or any affiliate of any such person
accepts any liability or responsibility whatsoever in respect of any difference between the Explanatory
Statement distributed to you in electronic format and the hard copy version available to you on request
from the Information Agent.
You are reminded that the Explanatory Statement has been delivered to you on the basis that you are a
person into whose possession it may be lawfully delivered in accordance with the laws of the
jurisdiction in which you are located and you may not nor are you authorised to deliver the Explanatory
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Statement or any part of it to any other person other than to a person or persons to whom you have
assigned, sold or otherwise transferred your interests as a Plan Participant before the Record Time. If
you are not the named addressee to whom the Explanatory Statement has been delivered, please notify
the sender immediately and destroy the Explanatory Statement.
Restrictions
The distribution of this Explanatory Statement may be restricted by law in certain jurisdictions. Neither
the Plan Company nor the Information Agent represents that this Explanatory Statement may be
lawfully distributed in compliance with any applicable registration or other requirements in any such
jurisdiction, or pursuant to an exemption available thereunder, or assumes any responsibility for
facilitating such distribution.
The distribution of this Explanatory Statement to or in certain jurisdictions may be restricted by law or
regulation in certain jurisdictions and persons into whose possession this Explanatory Statement comes
are requested to inform themselves about, and to observe, any such restrictions. Failure to comply with
any such restrictions could result in a violation of the laws of such jurisdictions.
Summary Only
The summary of the principal provisions of the Restructuring Plan contained in this Explanatory
Statement is qualified in its entirety by reference to the Restructuring Plan itself, the full text of which
is set out in Part E (The Restructuring Plan) of this Explanatory Statement. Each Plan Participant is
advised to read and consider carefully the text of the Restructuring Plan. This Explanatory Statement
has been prepared solely to assist Plan Participants in respect of voting on the Restructuring Plan.
IN THE EVENT OF A CONFLICT BETWEEN THE INFORMATION AND TERMS
DESCRIBED IN THIS EXPLANATORY STATEMENT AND IN THE RESTRUCTURING
PLAN, THE TERMS OF THE RESTRUCTURING PLAN SHALL PREVAIL.
Prospectus
This Explanatory Statement is not a prospectus within the meaning of Article 3(1) of the Prospectus
Regulation, or a prospectus equivalent document.
Neither this Explanatory Statement nor any of the accompanying documents constitute an invitation to
acquire or apply for any securities in a Jersey company.
Forward-looking statements
Nothing in this Explanatory Statement shall be deemed to be a forecast, projection or estimate of the
future financial performance of the Plan Company and/or any member of the Group except where
otherwise specifically stated.
This Explanatory Statement contains statements, estimates, opinions and projections with respect to the
Plan Company and members of the Group, and certain plans and objectives of the Plan Company and
certain members of the Group. These forward-looking statements can be identified by the fact that they
do not relate only to historical or current facts. Forward-looking statements often use words such as
“anticipate”, “target”, “expect”, “estimate”, “intend”, “plan”, “goal”, “believe”, “will”, “may”,
“should”, “would”, “could” or other words of similar import. These statements are based on numerous
assumptions and assessments made by the Plan Company and/or any other member of the Group as
appropriate in light of their experience and their perception of historical trends, current conditions,
expected future developments and other factors which they believe are appropriate. Although the Plan
Company and/or any other member of the Group, as appropriate, believe that the expectations reflected
in such statements are reasonable, no assurance can be given that such expectations will prove to be
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correct. Forward-looking statements involve significant risks and uncertainties, should not be read as
guarantees of future performance or results, and will not necessarily be accurate indications of whether
or not such results will be achieved. Such forward-looking statements only speak as at the date of this
Explanatory Statement. A number of factors could cause actual results to necessarily differ materially
from the results discussed in the forward-looking statements, including, but not limited to, health, safety
and environmental regulation, fluctuations in exchange rates, recognition by the U.S. Bankruptcy Court,
and the other factors set out or referred to in Part D (Risk Factors) of this Explanatory Statement. It is
up to the recipient of this Explanatory Statement to make its own assessment of the validity of such
forward-looking statements and assumptions and no liability is accepted by the Plan Company or any
other member of the Group in respect of the achievement of such forward-looking statements and
assumptions. Should one or more of these risks or uncertainties materialise, or should underlying
assumptions prove incorrect, actual results may vary materially from those described in this Explanatory
Statement.
Risk factors
PLAN PARTICIPANTS’ ATTENTION IS DRAWN TO CERTAIN RISKS ASSOCIATED
WITH THE RESTRUCTURING PLAN THAT ARE SET OUT OR REFERRED TO IN PART D
(RISK FACTORS) OF THIS EXPLANATORY STATEMENT.
Legal, tax and financial advice
Plan Participants should not construe the contents of this Explanatory Statement as legal, tax or financial
advice.
This Explanatory Statement has been prepared without taking into account the objectives, financial
situation or needs of any particular recipient of it, and consequently, the information contained in this
Explanatory Statement may not be sufficient or appropriate for the purpose for which a recipient might
use it. Any such recipients should conduct their own due diligence and consider the appropriateness of
the information in this Explanatory Statement having regard to their own objectives, financial situation
and needs. Plan Participants are recommended to consult their own professional advisers as to legal,
tax, financial or other matters relevant to the action Plan Participants should take in relation to the
Restructuring Plan, or the implications/consequences of those actions.
Other jurisdictions
The implications of the Restructuring Plan for Plan Participants who are residents or citizens of
jurisdictions other than the United Kingdom may be affected by the laws of the relevant jurisdictions.
Such overseas Plan Participants should inform themselves about and observe any applicable legal
requirements. Any person outside the United Kingdom who is resident in, or who has a registered
address in, or is a citizen of, an overseas jurisdiction should consult independent professional advisers
and satisfy themselves as to the full observance of the laws of the relevant jurisdiction in connection
with the Restructuring Plan, including obtaining any requisite governmental or other consents,
observing any other requisite formalities and paying any issue, transfer or other taxes due in such
jurisdiction.
Plan Participants should consult their own professional advisers with respect to the matters described
in this Explanatory Statement, including the legal, financial and tax consequences of the Restructuring
Plan in their particular circumstances.
THIS EXPLANATORY STATEMENT DOES NOT CONSTITUTE AN OFFER TO SELL OR
THE SOLICITATION OF AN OFFER TO BUY ANY SECURITIES IN THE UNITED STATES
OR ANY OTHER JURISDICTION TO OR FROM ANY PERSON TO WHOM IT IS
UNLAWFUL TO MAKE ANY SUCH OFFER OR INVITATION OR SOLICITATION IN
SUCH JURISDICTION. NONE OF THE SECURITIES REFERRED TO IN THIS
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EXPLANATORY STATEMENT SHALL BE SOLD, ISSUED OR TRANSFERRED IN THE
UNITED STATES ABSENT REGISTRATION OR AN EXEMPTION FROM REGISTRATION
OR IN ANY OTHER JURISDICTION IN CONTRAVENTION OF APPLICABLE LAW.
NOTEHOLDERS WHO ARE IN THE UNITED STATES OR WHO ARE U.S. PERSONS AND
WHO ARE NOT BOTH QUALIFIED INSTITUTIONAL BUYERS (WITHIN THE MEANING
OF RULE 144A UNDER THE SECURITIES ACT) AND ACCREDITED INVESTORS
(WITHIN THE MEANING OF RULE 501 OF REGULATION D UNDER THE SECURITIES
ACT) ARE NOT ELIGIBLE TO VOTE ON THE RESTRUCTURING PLAN.
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EXPECTED TIMETABLE OF PRINCIPAL EVENTS1
The Plan Participants should note that Account Holder Letters (in relation to Plan Creditors) and Proxy
Forms (in relation to the Plan Member) must be completed, signed and submitted to the Information
Agent, together with the relevant Identification Documents for those wishing to attend the relevant Plan
Meeting in person or appoint a proxy other than the Chairperson, via the GLAS Portal or by email in
PDF form to lm@glas.agency (Attention: Manager, Liability Management – Pizza Express) as soon as
possible and, in any event, so as to be received prior to the Voting Instruction and Confirmation
Deadline (5 p.m. (London time) on 19 October 2020).

1

EVENT

EXPECTED TIME AND DATE

Convening Hearing – Court hearing to convene the
Plan Meetings

30 September 2020

Chapter 15 application filing – the date on which the
Plan Company expects to file an application for
recognition of the Restructuring Plan in the United
States under Chapter 15, Title 11 of the United States
Bankruptcy Code with the U.S. Bankruptcy Court

4 October 2020

Custody Instructions Deadline - the date by which the
Plan Creditors will be required to submit Custody
Instructions in order to ensure that they are eligible to
vote in the Plan Meetings and to receive New SSNs and
Holdco SPV Shares (as applicable).

5 p.m. (London time) on 18 October 2020

Record Time - the date and time by which the Plan
Creditors’ entitlements to vote in the Restructuring Plan,
to be allocated commitments under the New Money
Facility Agreement and to receive New SSNs and
Holdco SPV Shares (as applicable) shall be assessed.

5 p.m. (London time) on 19 October 2020

Voting Instruction and Confirmation Deadline – the
latest time by which the Information Agent must receive
a valid Account Holder Letter or Proxy Form (and, if
applicable, Identification Documents) in order for the
Plan Participants voting instructions to be taken into
account for the purposes of the relevant Plan Meeting
and the latest time for making the Certifications or
designating a Nominated Recipient who is an Eligible
Person for the purposes of receiving New SSNs or
Holdco SPV Shares and for such Nominated Recipient
to make such Certifications.

5 p.m. (London time) on 19 October 2020

The dates in this timetable and mentioned throughout this Explanatory Statement assume that the Plan
Meetings are not adjourned.
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EVENT

EXPECTED TIME AND DATE

Plan Meetings – the meetings of the Plan Participants
to vote (in person or by proxy) on the Restructuring
Plan2

11 a.m. (London time) on 21 October
2020, to be held in the following sequential
order:
(a) Existing SSN Plan Meeting (to
commence at 11:00 a.m.
(London time))
(b) SUN Plan Meeting (to
commence at 11:45 a.m.
(London time))
(c) Plan Member Meeting (to
commence at 12:30 p.m.
(London time))

New Money Commitment Date – the date and time by
which an Existing SSN Holder is, if it wants to
participate in the New Money Facility, required to elect
to participate in the New Money Facility

5 p.m. (London time) on 21 October 2020

Plan Sanction Hearing – Court hearing to sanction the
Restructuring Plan3

29 October 2020

Chapter 15 Hearing – Court hearing under Chapter 15,
Title 11 of the United States Bankruptcy Code to
recognise the Restructuring Plan and its effects in the
United States

3 November 2020, or as soon as
reasonably practicable thereafter

Closing Date Notification Date – Notification
provided by the Plan Company under the terms of the
Restructuring Implementation Deed designating a
specific date as the “Closing Date”

As soon as reasonably practicable after the
date of the Plan Sanction Hearing

Funding of New Money Facility Pre-Funding
Amounts – Each New Money Facility Noteholder is
required to transfer its subscription amount relating to
the New Money Facility A Notes to the New Money
Facility Agent, to be held in escrow

5 p.m. (London time) on the third Business
Day following the Closing Date
Notification Date

Restructuring Effective Date

On or around 5 November 2020

2

The Plan Meetings will be held by way of video conference. Please refer to section 3 of Part 2 (Voting) of
Appendix 2 (Instructions and Guidance to Plan Participants) for how the Plan Creditors and Plan Members
may attend the Plan Meetings.

3

The Court will be requested to sanction the Restructuring Plan. The date for that hearing is expected to be
held on 29 October 2020. However, if this date changes, the date of the Plan Sanction Hearing will be
announced at the Plan Meetings, to the extent known or otherwise notified to the Plan Participants. A notice
regarding the date and time of the Plan Sanction Hearing will be circulated once the hearing has been
scheduled.
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ARE YOU A PLAN PARTICIPANT OR ANY OTHER PERSON
WITH AN INTEREST IN THE PLAN CLAIMS?
1.1

For the purposes of the Restructuring Plan, the Plan Participants comprise:
(a)

the Existing SSN Creditors;

(b)

the SUN Creditors; and

(c)

the Plan Member.

1.2

If you are a Plan Participant, you should read this Explanatory Statement carefully.

1.3

The number of Plan Participants voting and the votes cast by them at the relevant Plan Meeting
will be taken into account for value purposes in relation to the Restructuring Plan. Plan
Participants who do not attend the relevant Plan Meeting in person are required, for the purposes
of voting on the Restructuring Plan, to submit an Account Holder Letter or Proxy Form, as
applicable.

1.4

Plan Participants are referred to Appendix 2 (Instructions and Guidance to Plan Participants)
of this Explanatory Statement for more information.
Existing SSN Holders and SUN Holders

1.5

For the purposes of voting on the Restructuring Plan, Existing SSN Holders and SUN Holders
are those persons with the ultimate beneficial interest in the Existing SSNs or the SUNs (as
applicable) held through and shown on, and transferred only through, records maintained in
book entry form by the Clearing Systems at the Record Time. As noted below, Account Holders
and Intermediaries can be Existing SSN Holders or SUN Holders where they hold the ultimate
beneficial interest in the Existing SSNs or SUNs on their own account.

1.6

The following persons have interests in the Existing SSNs and SUNs:
(a)

Account Holders: You are an Account Holder if you are recorded directly in the
records of a Clearing System as holding an interest in the Existing SSNs or SUNs in an
account with the relevant Clearing System.

(b)

Intermediaries: You are an Intermediary if you hold an interest in the Existing SSNs
or SUNs on behalf of another person or other persons, and you do not hold that interest
as an Account Holder.

(c)

Existing SSN Holders: You are an Existing SSN Holder if you hold the ultimate
beneficial interest in the Existing SSNs held through and shown on, and transferred
only through, records maintained in book entry form by a Clearing System at the
Record Time (being 5 p.m. (London time) on 19 October 2020). For the avoidance of
doubt, a person who is an Account Holder or an Intermediary may also be an Existing
SSN Holder where they hold the ultimate beneficial interest in the Existing SSNs on
their own account.

(d)

SUN Holders: You are a SUN Holder if you hold the ultimate beneficial interest in the
SUNs held through and shown on, and transferred only through, records maintained in
book entry form by a Clearing System at the Record Time (being 5 p.m. (London time)
on 19 October 2020). For the avoidance of doubt, a person who is an Account Holder
or an Intermediary may also be a SUN Holder where they hold the ultimate beneficial
interest in the SUNs on their own account.
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(e)

Certain other persons, including the Existing SSN Trustee, the SUN Trustee, the
Common Depositary Nominee and any other depositary for them.

1.7

To avoid double counting, the Existing SSN Trustee, the SUN Trustee and the Common
Depositary Nominee have confirmed in writing that they will not exercise any voting rights to
which they may be entitled as a holder of an interest in the Existing SSNs or SUNs.

1.8

Account Holders are not Plan Creditors unless and to the extent that they are also Existing SSN
Holders or SUN Holders. However, as described in the below and in Appendix 2 (Instructions
and Guidance to Plan Participants) of this Explanatory Statement, the assistance of Account
Holders will be required, in accordance with their custodial duties, to deliver a completed
Account Holder Letter, in accordance with the instructions provided to them by Existing SSN
Holders or SUN Holders (as applicable), and to arrange for Existing SSNs or SUNs to be
blocked in accordance with the instructions contained in this Explanatory Statement.

1.9

In determining whether a particular person is the ultimate beneficial owner, and therefore an
Existing SSN Holder or SUN Holder, entitled to a particular principal amount of Existing SSNs
or SUNs, each of the Plan Company and the Information Agent may rely on such evidence
and/or information and/or certification as it shall, in its absolute discretion, think fit and, if it
does so rely, such evidence and/or information and/or certification shall, in the absence of
manifest error, be conclusive and binding on all concerned.

1.10

An Account Holder Letter is required for the purposes of, among other things, voting on the
Restructuring Plan. A form of Account Holder Letter for use by Existing SSN Creditors is
enclosed at Part 1 of Appendix 5 (Form of Account Holder Letter) to this Explanatory
Statement. A form of Account Holder Letter for use by SUN Creditors is enclosed at Part 2 of
Appendix 5 (Form of Account Holder Letter) to this Explanatory Statement.

1.11

If you are an Existing SSN Holder or SUN Holder that is not an Account Holder, you should
contact your Account Holder (through any Intermediaries, if applicable) to ensure that your
Account Holder takes the appropriate action described in this Explanatory Statement.

1.12

Only Existing SSN Holders and SUN Holders who are the beneficial owners of the relevant
Existing SSNs and SUNs at the Record Time (being 5 p.m. (London time) on 19 October 2020)
will be entitled to vote on the Restructuring Plan unless the Plan Company, in its sole discretion,
elects to recognise a transfer of Existing SSNs or SUNs after the Record Time.

1.13

Only the holder of the entire issued and outstanding share capital of the Plan Member as at the
Record Time (being 5 p.m. (London time) on 19 October 2020) will be entitled to vote on the
Restructuring Plan.
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SUMMARY OF ACTION TO BE TAKEN
1.

SUMMARY

1.1

Please read the preceding section Are you a Plan Participant or any other Person with an
Interest in the Plan Claims? and Appendix 2 (Instructions and Guidance to Plan Participants)
carefully for detailed instructions on the actions to be taken by Plan Participants. A summary
of such actions is set out below:
(a)

Read this Explanatory Statement as a whole, in conjunction with the documents that
accompany it (including the Account Holder Letter for Plan Creditors and the Proxy
Form for the Plan Member).

(b)

Whether or not you wish to attend the relevant Plan Meeting, you are strongly
encouraged to complete and submit an Account Holder Letter (if you are a Plan
Creditor) or Proxy Form (if you are the Plan Member) to the Information Agent
together with your Identification Documents by email in PDF form to lm@glas.agency
(Attention: Manager, Liability Management – Pizza Express) or via the GLAS Portal
as soon as possible and, in any event, so as to be received prior to the Voting Instruction
and Confirmation Deadline (5 p.m. (London time) on 19 October 2020).

(c)

Plan Participants will require login details to access the GLAS Portal. Login details can
be obtained by emailing lm@glas.agency and referencing PizzaExpress.

(d)

A form of Account Holder Letter for use by Existing SSN Creditors is enclosed at Part
1 of Appendix 5 (Form of Account Holder Letter) to this Explanatory Statement. A
form of the Account Holder Letter for use by SUN Creditors is enclosed at Part 2 of
Appendix 5 (Form of Account Holder Letter) to this Explanatory Statement. Each
Existing SSN Creditor and SUN Creditors is required to use the form of Account
Holder Letter relevant to them.

(e)

A form of the Proxy Form in relation to the Plan Member is enclosed at Appendix 4
(Form of Proxy Form) to this Explanatory Statement

(f)

If you do not complete and submit an Account Holder Letter or Proxy Form (as
applicable) on or before the Voting Instruction and Confirmation Deadline (5 p.m.
(London time) on 19 October 2020), your admission to the relevant Plan Meeting
(following the submission of your Identification Documents) to attend and vote on the
Restructuring Plan will be at the discretion of the Chairperson.

(g)

Proxies (who are not the Chairperson) will be required to submit their Identification
Documents by no later than 5 p.m. (London time) on 19 October 2020, in order to be
provided with access details for the relevant Plan Meeting.

(h)

Before the Restructuring Plan can become effective and binding on the Plan Company
and the Plan Participants it must be approved by the Plan Participants and sanctioned
by the Court as set out in paragraph 1.5 of Part A (Background to and Reasons for the
Restructuring Plan) below.

(i)

Each Plan Participant who has indicated that it wishes to attend the relevant Plan
Meeting (in person or by a proxy other than the Chairperson) by the Voting Instruction
and Confirmation Deadline shall be entitled to submit its vote to the Information Agent
during the relevant Plan Meeting. The completion and submission of an Account
Holder Letter or Proxy Form will not prevent you from attending and voting at the
relevant Plan Meeting or any adjournment thereof, if you so wish and are so entitled.
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In those circumstances, you must, however, submit Identification Documents to the
Information Agent in advance of the relevant Plan Meeting.
(j)

With respect to the Restructuring Plan, it is important that as many votes as possible
are cast at each Plan Meeting so that the Court may be satisfied that there is a fair and
reasonable representation of the opinion of the Plan Participants in each class. You are
therefore strongly urged to sign and submit your Account Holder Letter or Proxy Form
(as applicable), and for those wanting to attend the relevant Plan Meeting in person or
appoint a proxy other than the Chairperson your Identification Documents, by no later
than 5 p.m. (London time) on 19 October 2020, whether or not you intend to attend and
vote at the relevant Plan Meeting. In any case, only one individual person may attend
the relevant Plan Meeting on behalf of a Plan Participant.

(k)

If you are in any doubt as to what action you should take in connection with this
Explanatory Statement, the proposals contained in it or the documents that accompany
it, you are recommended to seek your own independent financial, legal and tax advice
immediately from your financial, legal and/or tax adviser who is authorised by an
appropriate regulatory body.

(l)

The nominal amount of the Plan Claim for voting purposes of each Plan Participant
will be determined as at the Record Time.

2.
COMPLETION OF ACCOUNT HOLDER LETTERS (FOR PLAN CREDITORS
ONLY)
2.1

A form of Account Holder Letter for use by Existing SSN Creditors is enclosed at Part 1 of
Appendix 5 (Form of Account Holder Letter) to this Explanatory Statement. A form of the
Account Holder Letter for use by SUN Creditors is enclosed at Part 2 of Appendix 5 (Form of
Account Holder Letter) to this Explanatory Statement. Each Existing SSN Creditor and SUN
Creditor is required to use the form of Account Holder Letter relevant to them.

2.2

Account Holder Letters are relevant to the Plan Creditors only and is the only means by
which Plan Creditors may vote on the Restructuring Plan.

2.3

Plan Creditors are urged to complete and submit (or to procure that their Account Holder
completes and submits) their Account Holder Letters online via the GLAS Portal at
https://glas-agency.appiancloud.com/suite/sites/pizza-express or by email in PDF form to
lm@glas.agency (Attention: Manager, Liability Management – Pizza Express) as soon as
possible and in any event, no later than the Voting Instruction and Confirmation Deadline
of 5 p.m. (London time) on 19 October 2020.

2.4

If an Account Holder Letter, together with the “know-your-customer” information and
documentation specified in the Account Holder Letter, is not delivered to the parties
specified in the Account Holder Letter by 5 p.m. (London time) on 19 October 2020, the
relevant Existing SSN Holder or SUN Holder will not receive its entitlement to the New
SSNs and/or Holdco SPV Shares, as relevant, on the Restructuring Effective Date and the
relevant entitlements will instead be delivered to the Holding Period Trustee.

2.5

Each Plan Creditor will receive notice of the elections required by the Account Holder Letter
from their Account Holder (who may be their custodian or prime broker in respect of their
holding of Existing SSNs or SUNs). A Plan Creditor must confirm its consent to this
notification, following which the Account Holder must submit a SWIFT confirmation to the
Information Agent via Euroclear or Clearstream by no later than the Voting Instructions
Deadline. The SWIFT confirmation will generate a Custody Instruction Reference Number.
Once the Information Agent receives a SWIFT confirmation, the relevant Existing SSNs or
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SUNs will be blocked in the Clearing Systems. An Account Holder Letter will not be complete
or valid without the inclusion of a Custody Instruction Reference Number generated in respect
of such SWIFT confirmation. Please see Appendix 2 (Instructions and Guidance to Plan
Participants) for further information.
2.6

Completion and return of an Account Holder Letter will not prevent a Plan Creditor who
completed it from subsequently attending and voting in person at the relevant Plan Meeting via
video conference if it so wishes. Plan Creditors are encouraged to complete and return an
Account Holder Letter whether or not they intend to be present at the relevant Plan Meeting via
video conference.

2.7

A Plan Creditor who wishes to attend the relevant Plan Meeting in person via video conference
should complete the Account Holder Letter, indicating in it that the Plan Creditor intends to
attend the relevant Plan Meeting via video conference and submit the Account Holder Letter
online or by email as described above.

2.8

A proxy need not be a Plan Creditor. Please see Appendix 2 (Instructions and Guidance to Plan
Participants) for further information.

2.9

Proof of personal identity will be required to attend the relevant Plan Meeting via video
conference. Please see the Account Holder Letter for details of what is acceptable.

2.10

Only those Plan Creditors who are Plan Creditors as at the Record Time are entitled to attend
and vote, either in person via video conference or by proxy, at the relevant Plan Meeting.

3.

COMPLETION OF THE PROXY FORM (FOR THE PLAN MEMBER ONLY)

3.1

A form of the Proxy Form is enclosed at Appendix 4 (Form of Proxy Form) to this Explanatory
Statement. The Proxy Form is relevant to the Plan Member only.

3.2

The Plan Member is urged to complete and submit its Proxy Form online via the GLAS
Portal or by email in PDF form to lm@glas.agency (Attention: Manager, Liability
Management – Pizza Express) as soon as possible and in any event, no later than the
Voting Instruction and Confirmation Deadline of 5 p.m. (London time) on 19 October
2020.

3.3

Completion and return of a Proxy Form will not prevent the Plan Member from subsequently
attending and voting in person at the Plan Member Meeting via video conference if it so wishes.
The Plan Member is encouraged to complete and return a Proxy Form whether or not it intends
to be present at the Plan Member Meeting via video conference in case, for any reason, the Plan
Member is unable to attend.

3.4

If the Plan Member wishes to attend the Plan Member Meeting in person via video conference,
the Plan Member should complete the Proxy Form, indicating in it that the Plan Member intends
to attend the Plan Member Meeting via video conference and submit the Proxy Form online or
by email as described above.

3.5

A proxy need not be the Plan Member. Please see Appendix 2 (Instructions and Guidance to
Plan Participants) for further information.

3.6

Proof of personal identity will be required to attend the Plan Member Meeting via video
conference. Please see the Proxy Form for details of what is acceptable.
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PART A BACKGROUND TO AND REASONS FOR THE RESTRUCTURING PLAN
1.

INTRODUCTION

1.1

You are being sent this Explanatory Statement as a Plan Participant. The Plan Company has
proposed the Restructuring Plan to the Plan Participants as part of a broader restructuring of the
capital structure of the Group in light of its financial difficulties, as described in more detail in,
Section 4 (Background to the Restructuring Plan and the Restructuring) of Part A (Background
to and Reasons for the Restructuring Plan).

1.2

In considering the Restructuring Plan and whether to vote in favour of it, you should not rely
only on this Part A but you should also consider the more detailed information contained in the
remainder of the Explanatory Statement and the terms of the Restructuring Plan itself.

1.3

This Explanatory Statement contains Parts A to G:

1.4

(a)

Part A sets out the background to the financial position of the Group and the
Restructuring;

(b)

Part B sets out the purpose of the Restructuring Plan and the wider Restructuring of the
Group;

(c)

Part C provides a summary of the terms of certain Restructuring Documents;

(d)

Part D provides a summary of certain risk factors in relation to the Restructuring Plan;

(e)

Part E contains the Restructuring Plan proposed by the Plan Company and each of the
Annexes to the Restructuring Plan;

(f)

Part F contains the Restructuring Implementation Deed; and

(g)

Part G contains the Financial Statements of the Group.

The Restructuring Plan is intended to provide the Restructured Group with a strengthened and
de-levered balance sheet with lower overall gross debt, significantly reduce overall cash debt
service costs and provide flexibility to service the debt incurred in respect of the New SSNs
and New Money Facility either in cash or on a payment-in-kind basis for the initial two-year
period following the completion of the Restructuring.
What is a restructuring plan?

1.5

A restructuring plan is a formal procedure under Part 26A of the Companies Act proposed by
a company which has encountered, or is likely to encounter, financial difficulties that are
affecting, or will or may affect, its ability to carry on business as a going concern. A
restructuring plan enables the company to agree with its creditors or a class of its creditors
and/or its members or a class of its members a compromise or arrangement in respect of its
debts or obligations owed to those creditors and/or members. A restructuring plan requires the
following to occur in order to become legally binding:
(a)

either:
(i)

the approval of a number representing at least 75% in value of each class of
the relevant creditors and/or members of the company present in person or by
proxy and voting at each meeting convened by the permission of the Court; or
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(ii)

if the restructuring plan is not approved by a number representing at least 75%
in value of a class of creditors or members of the company present in person
or by proxy and voting at the relevant plan meeting (the “Dissenting Class”):
(A)

the Court must be satisfied that, if it were to sanction the restructuring
plan, none of the members of the Dissenting Class would be any worse
off than they would be under the relevant alternative to the
restructuring plan; and

(B)

a number representing at least 75% in value of a class of creditors or
members present in person or by proxy and voting at the relevant plan
meeting who would receive a payment, or have a genuine economic
interest in the company in the relevant alternative, must have approved
the restructuring plan;

(b)

the approval of the Court by the making of an order sanctioning the restructuring plan;
and

(c)

the delivery of the order sanctioning the restructuring plan to the Registrar of
Companies.

1.6

If a restructuring plan is approved by the relevant creditors and/or members of the company
and sanctioned by the Court and the order sanctioning the restructuring plan is delivered as
above, the restructuring plan will bind all the creditors and/or members subject to it, both those
creditors and/or members who voted in favour of it and those creditors and/or members who
voted against it or did not vote at all and, in each case, their successors and assigns.

1.7

A restructuring plan cannot be sanctioned by the Court unless the Court is satisfied, among
other things, that the restructuring plan is in all circumstances fair and reasonable and the
classes of creditors and/or members voting in respect of the restructuring plan have been
properly constituted.
Meetings of Plan Participants

1.8

1.9

The Court has granted the Plan Company permission to convene the following meetings:
(a)

a single meeting of the Existing SSN Creditors to consider and, if thought fit, approve
the Restructuring Plan;

(b)

a single meeting of the SUN Creditors to consider and, if thought fit, approve the
Restructuring Plan; and

(c)

a single meeting of the Plan Member to consider and, if thought fit, approve the
Restructuring Plan.

The Plan Meetings will be held at 11 a.m. (London time) on 21 October 2020, by way of video
conference, in the following sequential order:
(a)

the Existing SSN Plan Meeting (to commence at 11:00 a.m. (London time));

(b)

the SUN Plan Meeting (to commence at 11:45 a.m. (London time)); and

(c)

the Plan Member Meeting (to commence at 12:30 p.m. (London time)).
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1.10

Plan Participants are strongly encouraged to appoint a proxy (either the Chairperson or another
person of their choice who is willing to attend the relevant Plan Meeting), even if they intend
to attend and vote in person, in case they are unable to do so for any reason by:
(a)

in the case of the Plan Creditors, completing and submitting an Account Holder Letter
prior to the Voting Instruction and Confirmation Deadline; and

(b)

in the case of the Plan Member, by completing and submitting a Proxy Form prior to
the Voting Instruction and Confirmation Deadline,

in each case, together with their Identification Documents.
1.11

In any case, only one individual person may attend the relevant Plan Meeting on behalf of a
Plan Participant. If a Plan Creditor does not submit an Account Holder Letter or the Plan
Member does not submit a Proxy Form in each case before the Voting Instruction and
Confirmation Deadline, its admission to, and, thus, entitlement to vote at, the relevant Plan
Meeting (following the submission of its Identification Documents) will be at the discretion of
the Chairperson.

1.12

Details of the actions Plan Participants need to take in order to vote are set out in Appendix 2
(Instructions and Guidance to Plan Participants).

1.13

We would encourage all Plan Participants to start the process for submitting their votes by
Account Holder Letter or Proxy Form (as applicable) for the relevant Plan Meetings as soon as
possible. As set out in more detail in this Explanatory Statement, Plan Participants who submit
an Account Holder Letter or Proxy Form after the Voting Instruction and Confirmation
Deadline may have the voting instructions contained within the Account Holder Letter or Proxy
Form disregarded. Plan Participants will be bound by the Restructuring Plan (upon it becoming
effective as described in paragraphs 1.5 to 1.7 above) even if they do not vote or if they vote
against the Restructuring Plan.
GLAS Portal

1.14

The Plan Documents can be found on and downloaded by Plan Participants from the GLAS
Portal at https://glas-agency.appiancloud.com/suite/sites/pizza-express.

1.15

Plan Participants will require login details to access the GLAS Portal. Login details can be
obtained by emailing lm@glas.agency and referencing PizzaExpress.

1.16

For any questions regarding access to the GLAS Portal, please contact the Information Agent
using the details set out in paragraph 1.17 below.
Contact Details

1.17

1.18

If you would like to access the GLAS Portal, please contact the Information Agent using the
details set out below:
Email:

lm@glas.agency (Attention: Manager, Liability Management – PizzaExpress)

Phone:

+ 44 (0) 20 3597 2940

If you encounter any technical difficulties in accessing any Plan Documents via the GLAS
Portal please contact the Information Agent.

17

1.19

If you have any questions in relation to this Explanatory Statement or the Restructuring Plan
generally, please contact the Plan Company’s legal or financial advisers using the contact
details below:
LEGAL ADVISERS TO THE PLAN COMPANY
Kirkland & Ellis International LLP
30 St Mary Axe
London EC3A 8AF
Email: Penzance@kirkland.com
FINANCIAL ADVISERS TO THE PLAN COMPANY
Houlihan Lokey EMEA, LLP
1 Curzon Street
London W1J 5HD
Email: ProjectPenzance@hl.com

2.

OVERVIEW OF THE BUSINESS
The Plan Company - PizzaExpress Financing 2 plc

2.1

The Plan Company was incorporated and registered in England and Wales on 7 July 2014 as
Twinkle Pizza plc, a public company limited by shares, with registration number 09119629.
The name of the Plan Company was changed to PizzaExpress Financing 2 plc on 13 October
2014. The registered office of the Plan Company is situated at Hunton House Highbridge Estate,
Oxford Road, Uxbridge, Middlesex, UB8 1LX.

2.2

The Plan Company is resident in the United Kingdom for tax purposes and has its centre of
main interests in the United Kingdom on the basis that, among other things:

2.3

(a)

the Plan Company is incorporated in England and Wales;

(b)

the Plan Company’s registered office is located in England and Wales and all of the
Plan Company’s head office functions are carried out either from the Plan Company’s
registered office, where copies of the Plan Company’s books and records are
maintained and the Plan Company’s treasury functions are exercised or alternatively at
the Group’s offices in London;

(c)

the meetings of the Board during the past year have been chaired by Andrew Pellington
as the chief financial officer of the Group from a meeting room at the Plan Company’s
registered office or offices in London and more recently during COVID-19, his private
residence in England; other directors join the board meetings in person or, if necessary,
by conference call;

(d)

the Plan Company’s bank account is held in England, which it uses for a number of
purposes including the payment of third party fees and to fund other subsidiaries in the
Group; and

(e)

three of the Plan Company’s directors are based in the United Kingdom.

As at the date of this Explanatory Statement the Plan Company’s entire issued and outstanding
share capital is held by the Plan Member (PizzaExpress Financing 1 plc), a wholly-owned
subsidiary of PizzaExpress Group Holdings Limited (“PEGHL”).
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The Group
2.4

The Group operates restaurants across the United Kingdom, Ireland and internationally,
employing just under 12,000 people as at 25 September 2020.

2.5

Since July 2014 the Group has been ultimately beneficially majority-owned by funds managed
by Hony Capital. At the date of this Explanatory Statement, funds managed by Hony Capital
hold, through certain intermediate holding entities, approximately 55% of the share capital of
PEGHL, the remaining share capital being ultimately beneficially owned by Bank of China,
JinJiang and the Group’s management.

3.

THE GROUP’S FINANCING ARRANGEMENTS

3.1

The Group’s principal financing arrangements comprise:
(a)

Super Senior Facility: a £70 million super senior term loan facility drawn pursuant to
a facility agreement dated 29 April 2020 entered into between, among others, the Plan
Member, the Plan Company and Global Loan Agency Services Limited as agent and
certain funds (or subsidiaries of such funds) and/or accounts, in each case, managed,
advised or controlled by HPS Investment Partners, LLC or an affiliate or subsidiary
thereof as lenders (the “Super Senior Facility Agreement”), the terms of which are
summarised at paragraphs 4.19 to 4.24 below;

(b)

Existing SSNs: £465 million senior secured notes due 2021 issued by the Plan
Company pursuant to a senior secured notes indenture dated as of 31 July 2014, as
amended by way of a supplemental indenture dated as of 15 May 2020 and as further
amended by way of a supplemental indenture dated as of 10 August 2020, between,
among others, Deutsche Trustee Company Limited as the original trustee of the holders
of the Existing SSNs, Deutsche Bank AG, London Branch as the original Paying Agent,
Deutsche Bank Luxembourg S.A. as the original Registrar and original Transfer Agent
and the Security Agent, and guaranteed by the Plan Member, PizzaExpress Group
Limited, PizzaExpress Operations Limited, PizzaExpress International Holdings
Limited, PandoraExpress 7 Limited, Riposte Limited, PandoraExpress 1 Limited,
PandoraExpress 2 Limited, PandoraExpress 3 Limited, PandoraExpress 4 Limited,
PandoraExpress 5 Limited, PizzaExpress Limited, Roll&Shake Limited, PizzaExpress
(Wholesale) Limited, Hunton House Limited, Al Rollo Limited, Bookcash Trading
Limited, Agenbite Limited, PizzaExpress Merchandising Limited, Pizza Express
(Jersey) Limited, PizzaExpress (Restaurants) Limited and PizzaExpress (Franchises)
Limited (the “Obligors”);

(c)

SUNs: £200 million senior unsecured notes due 2022 issued by the Plan Member and
guaranteed by obligors including the Plan Company pursuant to a senior unsecured
notes indenture dated as of 31 July 2014, as amended by way of a supplemental
indenture dated as of 15 May 2020 and as further amended by way of a supplemental
indenture dated as of 10 August 2020 between, among others, Deutsche Trustee
Company Limited as the original trustee of the holders of the SUNs, Deutsche Bank
AG, London Branch as the original Paying Agent, Deutsche Bank Luxembourg S.A.
as the original Registrar and original Transfer Agent and the Security Agent. Following
execution of the Deed of Contribution on 1 September 2020, the Plan Member has a
right of contribution against the Plan Company in respect of payments made under the
SUNs; and

(d)

Shareholder Loan: the Plan Member is the borrower in respect of a subordinated
shareholder loan from PEGHL of approximately £547 million (including accrued
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interest which has been capitalised and added to the principal balance of the loan) from
PEGHL, which has not been guaranteed by any members of the Group,
together, the “Existing Debt”.
3.2

The claims of the creditors under the Existing Debt are governed by an intercreditor agreement
dated 31 July 2014 (the “Intercreditor Agreement”) between, among others, the Plan
Member, the Plan Company and Elavon Financial Services DAC as security agent (together
with its successors pursuant to the Intercreditor Agreement, the “Security Agent”).

3.3

The terms of the Intercreditor Agreement provide that the liabilities owed by the Obligors (other
than the Plan Member in its capacity as an issuer of the SUNs) rank in right and priority of
payment in the following order and are postponed and subordinated to any prior ranking
liabilities:
(a)

first, the liabilities relating to the Super Senior Facility and the Existing SSNs pari
passu and without any preference among them;

(b)

second, the liabilities relating to the SUNs; and

(c)

third, intra-group liabilities and liabilities owed under the terms of the Shareholder
Loan.

3.4

The liabilities owed by the Plan Member to the creditors under the terms of the Super Senior
Facility, the Existing SSNs and the SUNs rank pari passu in right and priority of payment
without any preference among them. Any proceeds of enforcement are applied by the Security
Agent towards the repayment and cancellation of, first, the Super Senior Facility, second, the
Existing SSNs, and third, the SUNs.

3.5

The Super Senior Facility, the Existing SSNs and the SUNs have been guaranteed by the
Obligors. The Existing SSNs and the Super Senior Facility benefit from shared transaction
security granted in favour of the Security Agent which comprises, in summary:
(a)

an English law all-asset debenture granted by each of the Obligors which includes a
share pledge over each Obligor (other than the Plan Member) incorporated in England,
originally dated 18 August 2014;

(b)

an English law share charge granted by PizzaExpress Group Limited in respect of the
shares in PizzaExpress International Holdings Limited dated 5 June 2015;

(c)

an Irish law all-asset debenture granted by Agenbite Limited dated 14 November 2014;

(d)

a Jersey law security interest agreement entered into by PizzaExpress Limited dated 15
May 2020; and

(e)

a Jersey law security interest agreement entered into by Pizza Express (Jersey) Limited
dated 15 May 2020.

3.6

In addition, the Plan Member has granted a second-ranking fixed charge over the shares in the
Plan Company and a proceeds loan advanced to the Plan Company as security for the liabilities
owing under the terms of the SUNs.

3.7

Consequently, the Plan Company has granted security interests to the Security Agent over,
among other things, the shares in its direct subsidiaries and substantially all of its other assets
as security for the Existing SSNs and the Super Senior Facility.
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3.8

As at the date of this Explanatory Statement, the total outstanding amount of the Existing Debt
(including accrued but unpaid interest) stands at approximately £1,317,462,658 and comprises
the following:
Existing Debt

Total Principal Outstanding
(as at 25 September 2020)

Total Accrued and
Unpaid Interest
(as at 25 September 2020)

Super Senior Facility

£70,000,000

£1,032,453

Existing SSNs

£465,000,000

£19,547,500

SUNs

£200,000,000

£11,247,679

Shareholder Loan4

£307,616,534

£243,018,492

3.9

As stated above, the Plan Creditors consist of the creditors in respect of the Existing SSNs and
the SUNs. The Super Senior Facility and the Shareholder Loan are not subject to the
Restructuring Plan.

3.10

The Existing SSNs and the SUNs have been issued in the form of two global notes, which are
held by the Common Depositary Nominee. Beneficial interests in the Existing SSNs and the
SUNs are traded in book-entry form by participants in the Euroclear and Clearstream clearing
systems. The participants in the Euroclear and Clearstream clearing systems may be the
ultimate beneficial owners of the relevant notes, or they may be brokers who hold their interests
on trust for third parties.

4.

BACKGROUND TO THE RESTRUCTURING PLAN AND THE RESTRUCTURING
Overview

4.1

The Existing Debt of the Group (with the exception of the Super Senior Facility) consists of
debt incurred in connection with the acquisition of the Group by Hony Capital in July 2014 and
the subsequent acquisition by the Group of its franchised business in the mainland People’s
Republic of China (for the purposes of this Explanatory Statement, the “PRC”) and Hong
Kong. As noted above, the Existing SSNs are due to mature in August 2021 and the SUNs are
due to mature in August 2022. The Super Senior Facility was incurred to refinance a super
senior revolving credit facility and a super senior term loan that were due to mature in August
2020.

4.2

The worsening market backdrop and declining performance combined with approaching debt
maturities led the Group to engage legal and financial advisers in 2019 to review its options
with respect to the Existing Debt. The immediate objective of the Group was to refinance the
£20 million revolving credit facility and £10 million super senior term loan that were
outstanding at that time and which were due to mature in August 2020 in order to (among other
things) put the Group in a position to obtain going concern sign-off with respect to its annual
accounts for the financial year ended 31 December 2019 and to raise incremental liquidity to
support the implementation of the “FutureExpress” programme as described below. This
refinancing was effected in April 2020 when the Group secured the Super Senior Facility. For
completeness, however, the Group was not able to obtain a going concern sign-off from its

4

The £307,616,534 shown is the initial loan value of the Shareholder Loan. Every year, the accrued interest
has been capitalised and added to the principal balance of the Shareholder Loan.
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auditors in any event as a consequence of (in summary) the auditor’s response to COVID-19
and the impact on the casual dining business sector. It remains the case that the Group has not
had audit sign off for its most recent financial year-end accounts and is an important reason as
to why the Group needs to restructure its Existing Debt as soon as practicable.
4.3

In parallel with this immediate objective, the Group and its advisers looked at its options for
the implementation of a financial restructuring transaction to put in place an appropriate
financing structure to support the long-term future of the Group’s business by decreasing its
leverage to a more sustainable level and reducing the cash interest costs required to service the
Group’s current levels of indebtedness. This exercise was commenced in 2019 as a result of the
Group’s assessment of its capital structure in light of its trading performance prior to COVID19. The impact of COVID-19 has significantly exacerbated the position of the Group and made
the need to restructure more urgent.

4.4

As to the performance of the Group, the casual dining sector in which the Group operates has
experienced an ongoing challenging trading environment throughout 2018 and 2019, which has
negatively impacted the Group’s performance so that the Group has not been able to improve
its financial position during this time period. The Group incurred a loss for the 2018 financial
period of £(54.54) million and a loss for the 2019 financial period of £(354.39) million. As set
out in paragraphs 4.6 to 4.8 below, COVID-19 has had a significant impact on the business
both in the United Kingdom and internationally, and the Group does not see the position
improving materially in the short term. Most recently, additional restrictions announced by the
UK Government on 22 September 2020 are likely to create more uncertainty and affect
consumer confidence while the “work from home if you can” directive will negatively affect
our restaurants in city centre, high office density locations in particular.

4.5

On the basis of the circumstances highlighted above, the Group’s management considers that
the Group is currently over-levered and does not have sufficient liquidity to support its current
levels of debt beyond mid-November 2020 at the latest. The Group’s most recent 13-week cash
flow forecast dated 21 September 2020 indicates a cash position of around £36.5 million at the
week ending 27 September 2020, and the cash level falling to below zero during the week
commencing 9 November 2020 as a result of the Restructuring not being completed by the
Restructuring Longstop Time and taking into account (i) the interest payments on the Existing
SSNs and SUN that became due on 3 August 2020 which the Group would be required to pay
absent the forbearances under the Lock-up Agreement (as further described in paragraph 4.13
below); and (ii) assuming adviser fees which the Group is obliged to pay pursuant to the terms
of the relevant fee letters are paid (as further described in paragraph 3.11 of Part B (Purpose of
the Restructuring Plan And its Effects)).
Impact of COVID-19 on the Group’s operations in the United Kingdom and Ireland (the
“UK&I Group”)

4.6

The financial difficulties being experienced by the Group were significantly exacerbated as a
result of COVID-19 and the Group has been experiencing exceptionally challenging market
conditions since January 2020.

4.7

Following the UK government’s order on 20 March 2020 requiring the immediate closure of
all restaurants, pubs, cafes and similar venues in response to the COVID-19 pandemic, the
Group closed all 449 of its company-owned restaurants in the United Kingdom. The Group also
took steps to close its 19 restaurants in Ireland operating under the Milano brand.

4.8

Given the impact of COVID-19 on the Group’s EBITDA and faced with an unprecedented level
of disruption, the Group took immediate action to preserve cash, including:
(a)

pausing all capital expenditure;
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(b)

benefitting from Government support on rates;

(c)

deferring VAT payments due during the period from 20 March 2020 to 30 June 2020
until 31 March 2021, in line with government guidance;

(d)

benefitting from the government’s temporary reduction of the VAT rate applicable to
the supply of food from 20% to 5% during the period from 15 July 2020 to 12 January
2021;

(e)

seeking a deferral of PAYE and NIC due during the period from February to May 2020
totalling £4.9 million (excluding PAYE relating to furlough) from HMRC;

(f)

furloughing all restaurant staff (c. 9,500) and reducing pay for non-furloughed staff
(including management) in each case with respect to the UK business;

(g)

strictly controlling supplier payments; and

(h)

non-payment of rent to the majority of the Group’s landlords due at the quarterly rent
payment dates falling at the end of March 2020 and June 2020.

Reopening of the business
4.9

The Group’s entire UK and Ireland restaurant portfolio was closed for operations between 23
March 2020 and 9 July 2020 and the Group has experienced a significant decline in the revenue
of its business, with zero to very low revenue from the Group’s UK and Ireland restaurants
between March and July 2020. As the COVID-19 restrictions have eased since 4 July 2020, the
Group began a phased reopening of the UK&I Group estate which included 71 restaurants
opening their doors for dine-in customers in the week commencing 27 July 2020, and the
extension of 35 locations to also offer dine-out options.

4.10

As at 25 September 2020, a total of 365 sites have reopened for trading in the UK&I Group, 17
of which are in Ireland. The Group has re-opened locations which are expected to generate a
positive net earnings contribution to the Group. Overall, and subject to any further government
imposed trading restrictions, the Group anticipates the rest of the UK&I Group estate will be
open by the end of October. Both the reopening of sites and the ongoing operation of reopened
sites will continue to be subject to present and future COVID-19 government restrictions.

4.11

The management team has developed a plan to facilitate the swift reopening of all remaining
restaurants in the UK&I Group while also ensuring the necessary health and safety protocols
are satisfied. Management has devised a model that maintains the integrity of the restaurant
environment and will help build trust with team members and customers. It rigorously
implements the UK and Irish government guidelines to ensure that the Group’s restaurants are
COVID-19 secure.
Impact of COVID-19 on the Group’s operations outside of the UK&I Group

4.12

The Group’s operations in Jersey, Hong Kong, PRC, Singapore and the United Arab Emirates
have been similarly impacted by closures and/or more stringent conditions on operating as a
result of COVID-19.
Liquidity position of the Group

4.13

The financial difficulties experienced by the Group were significantly exacerbated as a result
of COVID-19 and the Group has experienced exceptionally challenging market conditions
since January 2020. As further set out at paragraphs 4.6 to 4.11 above, the Group’s entire UK
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and Ireland restaurant portfolio was closed for operations between 23 March 2020 and 9 July
2020 and the Group has experienced a significant decline in the revenue of its business, with
zero to very low revenue from the Group’s UK and Ireland restaurants between March and July
2020. Operations in its Jersey, PRC, Singapore and Hong Kong business were similarly affected
from January 2020 onwards. As a result, the Group expects to record EBITDA of negative £4.8
million (excluding its operations in the PRC) for its 2020 financial year, as stated in the
cleansing materials issued on 4 August 2020.
4.14

In order to strengthen the Group’s liquidity position and on the basis that such non-payment
would be supported by a forbearance under the terms of the Lock-up Agreement as described
at paragraph 4.15 below, the Group did not make interest payments of £24,031,450 in aggregate
in respect of the Existing SSNs and the SUNs which became due and payable on 3 August 2020
and accordingly, a default occurred under the terms of the Existing SSNs and the SUNs on that
date (the “August Interest Non-Payments”). The August Interest Non-Payments triggered
events of default under the Existing SSNs and SUNs respectively on 2 September 2020
following the expiry of 30-day contractual grace periods.

4.15

The cash saving made as a result of the August Interest Non-Payments has temporarily
strengthened the Group’s liquidity position and is supported by a forbearance in respect of the
events of default that arose as a consequence, which has been provided by the Consenting
Noteholders under the terms of the Lock-up Agreement. In the absence of that forbearance, the
Existing SSN Trustee and (subject to the terms of the Intercreditor Agreement) the SUN Trustee
would become entitled to declare the Existing SSNs and the SUNs, respectively, immediately
due and payable, which would in turn cause an event of default to occur under the terms of the
Super Senior Facility. Under the terms of the Intercreditor Agreement:
(a)

a payment stop is in place preventing the Plan Member or any other member of the
Group from making payments in respect of the SUN liabilities; and

(b)

the SUN Holders are restricted from enforcing the transaction security or the guarantees
provided under the terms of the SUN Indenture until at least 179 days have elapsed
following the date on which the SUN Trustee provides notice of the relevant event of
default to the Existing SSN Trustee and the agent under the Super Senior Facility
Agreement.

4.16

Further information with respect to the Group’s financial position can be found in the Group’s
announcement and cleansing materials dated 4 August 2020, which can be located on the
website of the Group at https://corporate.pizzaexpress.com/bondholder-login.aspx and on the
website of Euronext Dublin.

4.17

As further discussed at paragraph 4.25 below, the Group determined that it would require the
provision of additional liquidity in the form of long-term committed funding in order to
strengthen its liquidity position and fund the implementation of its turnaround plan and
“FutureExpress” programme - a comprehensive re-energising of the Group’s estate to improve
medium- and long-term profitability. The Group made an assessment based on professional
advice that it would not be possible to raise additional liquidity without restructuring and
deleveraging its existing capital structure.

4.18

As further discussed at paragraphs 5.1 to 5.8 of Part A (Background to and Reasons for the
Restructuring Plan), the CVA is an integral part of the Group’s restructuring and
recapitalisation and is designed to improve the financial position of the Group by restoring the
viability of the UK business model and assisting in a return to profitability. The likely
alternative to the CVA would be an administration of PERL. The CVA could only have been
launched by PERL with the consent of the Existing SSN Creditors and SUN Creditors (more
than 50% by principal amount of each of the Existing SSNs and SUNs voting in favour) as
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otherwise the commencement of the CVA would have triggered events of default and the
automatic acceleration of the Existing SSN and SUN claims at the Plan Member, the Plan
Company and each of the other Obligors. The Existing SSN Creditors and SUN Creditors who
acceded to the Lock-up Agreement gave undertakings to support the CVA and approve the
related consent solicitation.
The Super Senior Facility
4.19

The Super Senior Facility was put in place by the Group in April 2020 in part to refinance the
Group’s then existing £20 million super senior revolving credit facility and £10 million super
senior term loan, both of which were fully drawn and due to mature on 18 August 2020. The
Group originally intended for the balance of the funds drawn under the Super Senior Facility
to be utilised to support the spending commitments of the Group, including investment in its
“FutureExpress” programme. However, the Group has had to utilise a significant proportion of
these funds to maintain its operations during the time period that its restaurant estate has been
closed as a result of COVID-19 measures.

4.20

The Group on 16 March 2020 entered into a binding commitment letter for the Super Senior
Facility with certain funds (or subsidiaries of such funds) and/or accounts, in each case,
managed, advised or controlled by HPS Investment Partners, LLC or an affiliate or subsidiary
thereof (the “Super Senior Facility Lenders”). The commitment letter appended an agreed
form term sheet which included a single maintenance financial covenant requiring the UK&I
Group to comply with a minimum LTM EBITDA covenant tested quarterly within 60 days of
quarter end and set at a level of £40 million for the life of the Super Senior Facility (the
“Minimum EBITDA Covenant”).

4.21

In consideration of the continuing impact of COVID-19 on the Group’s business, two
adjustments were required to be made to the terms after the original commitment was obtained.
With respect to the four fiscal quarters commencing on 30 June 2020, if there is a breach of the
Minimum EBITDA Covenant, the Super Senior Facility Lenders may elect to receive either (i)
payment of an agreed waiver fee; or (ii) the repayment in full of the Super Senior Facility
without call protection on a date not earlier than 30 days after relevant notice is given. In
addition, the Super Senior Facility provides for a minimum liquidity covenant set at £7.5
million which is tested by reference to each month-end from 30 June 2020 (the “Minimum
Liquidity Covenant”).

4.22

As a result of the financial position of the Group and the fact that the performance of the UK&I
business continues to be affected by COVID-19, the Group anticipates that it may potentially
breach the Minimum EBITDA Covenant on a future quarter date. It is therefore essential that
the Group secures the New Money Facility and in particular, Facility C thereof, which
backstops a refinancing of the Super Senior Facility on a fully committed basis, as there is no
assurance that the Super Senior Facility Lenders will choose to waive such default in exchange
for the agreed waiver fee. The additional liquidity provided under Facility A and Facility B as
well as the ability to ‘PIK’ interest at the election of Bidco SPV will also enable the Group to
minimise the risk of a breach of the Minimum Liquidity Covenant.

4.23

At the time that the Super Senior Facility was being negotiated, the Group anticipated that it
might become necessary to undertake a balance sheet restructuring during the term of the Super
Senior Facility. As such, the terms of the Super Senior Facility Agreement include carve-outs
from certain representations and warranties, undertakings and events of default to enable the
Group to carry out refinancing or other replacement or restructuring transactions in respect of
the Existing SSNs and the SUNs without the need for further consents or waivers under the
Super Senior Facility Agreement. The Group has additionally negotiated certain waivers and
amendments to the terms of the Super Senior Facility Agreement which became effective on 4
August 2020 to enable it to take additional steps to allow the Restructuring to take place as
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contemplated under the terms of the Lock-up Agreement, and to ensure that no default or event
of default occurs under the terms of the Super Senior Facility Agreement as a consequence of
the Restructuring.
4.24

The Super Senior Facility Agreement will not be affected by the Restructuring Plan. The Group
currently anticipates that the Super Senior Facility will remain in place throughout the
Restructuring in line with its current terms, and, unless refinanced using the proceeds of the
New Money Facility (as described below), or otherwise, will mature on 30 April 2023.
Negotiations in relation to the Financial Restructuring and the Lock-up Agreement

4.25

In April 2020, the Obligors (represented by Houlihan Lokey as financial advisers and Kirkland
& Ellis as legal advisers) commenced negotiations with the ad hoc group of the holders of the
Existing SSNs (the “Ad Hoc Group”) representing, at the time in excess of 75% of the Existing
SSNs (represented by Perella Weinberg UK Limited as financial advisers and Latham &
Watkins (London) LLP as legal advisers) with a view to reaching agreement on a consensual
transaction that would reduce the Group’s leverage to a more sustainable level, provide
additional liquidity to allow the Group to mitigate the impact of the COVID-19 pandemic,
enable the Group to launch a CVA with respect to its UK restaurant estate and implement its
long-term “FutureExpress” business plan. The Group’s majority shareholder, Hony Capital,
was also involved in the negotiations. As at 25 September 2020, the Ad Hoc Group holds 78%
of the Existing SSNs.

4.26

The Group entered into formal negotiations with the Ad Hoc Group on the basis of its
assessment of market conditions which suggested that it was highly unlikely that the Existing
SSNs would be capable of being refinanced at par and that there would no possibility of any
refinancing of the SUNs, and on the basis that the Group may be unable to meet its near-term
payment obligations under the terms of the Existing SSNs and the SUNs (including, in
particular, the interest payments which fell due in August 2020 referenced at paragraph 4.5
above), which would affect the ability of the Group to continue to trade without agreeing a
restructuring transaction. It was further determined that if there were an insolvency of the
Group, rather than a refinancing of the business as a going concern, the lenders under the Super
Senior Facility would likely be paid in full, but the Existing SSN Holders would likely only
recover a portion of their claims, with nil recoveries for the SUN Holders and the Group’s
existing equity holders including the Plan Member.

4.27

The Group also determined that it would be necessary to launch a CVA with respect to PERL
in order to address outstanding rent arrears, which could not have been paid by the Group in
combination with the August Interest Non-Payments, and reset its rent obligations. The support
of the Existing SSN Holders and SUN Holders was necessary in order to allow the Group to
commence a CVA without triggering events of default and automatic acceleration with respect
to the Existing SSNs and the SUNs.

4.28

The Group instructed Lazard as further described in paragraphs 4.49 to 4.55 below to solicit
third party interest in a bid for the Plan Company and its subsidiaries in connection with the
Restructuring and separately engaged KPMG LLP to provide an independent valuation of the
Plan Company and its subsidiaries on a going concern basis as set out in paragraph 5.5 of Part B
(Purpose of the Restructuring Plan And its Effects) below.

4.29

On 4 August 2020, the Group announced that the negotiations referred to in paragraph 4.25
above had resulted in the Plan Company, the other Obligors, the Ad Hoc Group and certain
affiliates of Hony Capital reaching an agreement as to the terms of the Restructuring and
executing a lock-up agreement (the “Lock-up Agreement”) to support the implementation of
the Restructuring. Pursuant to the Lock-up Agreement, certain of the Group’s principal
shareholders and consenting Existing SSN Holders and SUN Holders (the “Consenting
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Noteholders”) have agreed the key terms of the Restructuring which are further described
below.
4.30

The Lock-up Agreement was made available to all Plan Creditors on a password protected
section of the Group’s investor relations website at https://corporate.pizzaexpress.com on 4
August 2020. In addition, an announcement publicising the entry into the Lock-up Agreement
and the Restructuring was distributed to the Plan Creditors through the Clearing Systems and
on the website of Euronext Dublin. All Plan Creditors that are not already party to the Lock-up
Agreement have been given the opportunity to accede to the Lock-up Agreement as “Additional
Consenting Noteholders” (which is defined in the Lock-up Agreement) and were provided with
instructions for doing so and contact details for both the Group’s and the Ad Hoc Group’s
advisers in case of any queries. No early bird or other consent fees were offered in consideration
for holders of Existing SSNs or SUNs to become party to the Lock-up Agreement. Plan
Creditors that are not yet party to the Lock-up Agreement may accede to the Lock-up
Agreement at any time.

4.31

At the date of this Explanatory Statement, Plan Creditors holding approximately 93.2% of the
Existing SSNs and 47.0% of the SUN Holders have entered into or subsequently acceded to the
Lock-up Agreement. 46.7% of the SUNs are held by affiliates of Hony Capital, and these
entities have signed the Lock-up Agreement. The Plan Company is in contact with other
institutions with material SUN holdings who have previously supported the Group with respect
to the Plan Member’s consent solicitation to amend the SUN Indenture to the effect that the
launch of a CVA would not result in an event of default under the terms of the SUN Indenture,
as set out at paragraph 4.34 below.

4.32

The equity allocations of 1% of the equity in the Bidco Group which shall be issued to each of
Crystal Bright Developments Limited (the “Existing Shareholder”) and SUN Creditors as part
of the Restructuring were determined and agreed as part of the negotiations for the Lock-up
Agreement. It was considered appropriate to allocate equity to the Existing Shareholder in
consideration of its and certain of its affiliates’ entry into the Lock-up Agreement and
facilitation of the Restructuring. When negotiations started in respect of a holistic restructuring
transaction in April 2020, there was no outstanding default or event of default under the Group’s
Existing SSNs or SUNs, many transaction options to safeguard the future of the Group were
being discussed between the Ad Hoc Group and the Existing Shareholders and so reaching in
principle agreement in respect of a holistic restructuring of the Group at that time in the view
of the Group and the Ad Hoc Group would need to involve, and be facilitated by, the Existing
Shareholder. The Group agreeing to a restructuring transaction without the consent of the
Existing Shareholder would have breached the terms of a shareholders’ agreement dated 23
December 2014 entered into between, among others, PizzaExpress Group Limited,
PizzaExpress Group Holdings Limited, Pizza Deliziosa Limited and certain managers of the
Group and other entities as the security holders. The Existing Shareholder also controlled the
ability to make appointments to the boards of the Plan Member and the Plan Company.

4.33

The Group determined that it was in its interests to enter into the Lock-up Agreement as soon
as possible and prior to an event of default so that (among other reasons) it would be in a
position to propose a CVA during the same month with the support of the Existing SSN
Creditors and SUN Creditors and without crystallising an acceleration of the debt of the Group.
See paragraphs 5.3 to 5.9 below for further detail on the CVA. The timing for the CVA was
driven by the Group’s reopening plans and the need to address its rent arrears ahead of the
expiry of the forfeiture protections for commercial tenants on non-payment of rent in the UK
that were introduced under the Coronavirus Act 2020 which at that time were due to expire on
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30 September 20205. The support of the Existing Shareholder was also required for the
commencement of the Sales Process.
4.34

4.35

Under the terms of the Lock-up Agreement:
(a)

each of the parties undertakes to take all actions necessary to support, facilitate,
implement, consummate or otherwise give effect to the Restructuring, including
entering into good faith negotiations to agree the definitive transaction documents and
voting and exercising any powers or rights available to it irrevocably in favour of the
Restructuring Plan;

(b)

the Consenting Noteholders provide certain waivers and forbearances in connection
with the implementation of the Restructuring and have agreed not to take any
enforcement action (subject to certain customary exceptions) and in particular, the
Consenting Noteholders have given a forbearance for the interest payment default
described at paragraph 4.14 above;

(c)

the Consenting Noteholders agree not to transfer or sub-participate any of their debt
which is subject to the Lock-up Agreement unless the relevant transferee or subparticipant agrees to be bound by the terms of the Lock-up Agreement;

(d)

the Plan Company and the other Obligors give certain undertakings to the Consenting
Noteholders with respect to the operation of the Group pending completion of the
Restructuring, including in relation to the incurrence of further indebtedness, the
granting of new security, changes to their capital structure, payment of dividends,
making of disposals and the entry into, amendment or termination of material contracts;
and

(e)

certain customary termination events apply (some of which are automatic and some of
which are voluntary and exercisable by different parties), including (without limitation)
if the Restructuring does not complete by 15 November 2020 (or such later deadline as
may be agreed under the Lock-up Agreement) and material non-compliance with the
terms of the Lock-up Agreement by certain parties.

All conditions to the effectiveness of the Lock-up Agreement have been satisfied.
New Money Facility and Backstop arrangements

4.36

As noted above, the Group has determined that it requires the provision of additional liquidity
in the form of long-term committed funding in order to strengthen its liquidity position and
fund the implementation of its turnaround plan and the “FutureExpress” programme, a
comprehensive re-energising of the Group’s estate to improve medium- and long-term
profitability. The Group also requires a backstop to ensure it is able to fund a refinancing of the
Super Senior Facility should a default arise under the Super Senior Facility due to a breach of
the Minimum EBITDA Covenant.

4.37

The Plan Company has invited all of its Existing SSN Holders to participate in the provision of
a new money facility to be issued by Bidco SPV (the “New Money Facility”) at completion of
the Restructuring, on a pro rata basis in accordance with their holdings of Existing SSNs. The
terms of the New Money Facility are described further below at section 7 (Summary of the Key
Terms of the New Money Facility Notes Purchase Agreement) of Part C (Summary of the Terms

5

The extension to the moratorium on forfeiture for non-payment of rent under the Coronavirus Act 2020 to 31
December 2020 was only announced on 16 September 2020.
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of Certain Restructuring Documents). 93.2% of the Existing SSN Holders have elected to
participate in the New Money Facility as at 25 September 2020.
4.38

In the announcement circulated to the Existing SSN Creditors on 4 August 2020, the Existing
SSN Creditors were invited to commit to participate in the New Money Facility. The stipulated
requirements to participate in the New Money Facility (in addition to mandatory eligibility
requirements) were (i) accession to the Lock-up Agreement; and (ii) completing and returning
a commitment letter, a pro forma copy of which was appended to the Lock-up Agreement. The
deadline for Existing SSN Creditors to complete these steps was initially 5:00 p.m. on 25
August 2020 (the “New Money Facility Commitment Date”), approximately three weeks
after the initial announcement was made regarding the New Money Facility. The Plan Company
issued a further announcement to Existing SSN Creditors at around 8:00 a.m. on 24 August
2020 to remind Existing SSN Creditors of the opportunity to participate in the New Money
Facility.

4.39

The Plan Company announced on 24 September 2020 pursuant to a supplemental practice
statement letter (the “Supplemental PSL”) that the New Money Commitment Date had been
extended to 5.00 p.m. on 21 October 2020, being the date of the proposed Plan Meetings. As a
result, an additional number of Existing SSN Creditors may commit to the New Money Facility,
in addition to the approximately 93.2% of the Existing SSN Creditors that had already
committed as at 25 September 2020. The election to participate in the New Money Facility may
be made by an Existing SSN Holder in the Account Holder Letter to be delivered when voting
on the Restructuring Plan.

4.40

The New Money Facility will consist of a £144,044,321 facility and bear cash interest at the
rate of 7.50% per annum or PIK interest at a rate of 9.00% per annum (at the borrower’s election
for the first 24 months). The New Money Facility will mature four and a half years from the
closing of the Restructuring. The New Money Facility shall be comprised of three facilities:
(a)

Facility A of £49,307,479, to be available at the closing of the Restructuring for general
corporate and working capital purposes of the Plan Company and its subsidiaries;

(b)

Facility B of £21,052,632, to be available from the closing of the Restructuring to (and
including) 30 September 2021 for general corporate and working capital purposes of
the Plan Company and its subsidiaries; and

(c)

Facility C of £73,684,211, to be available from the closing of the Restructuring to (and
including) 30 September 2021 to refinance the Super Senior Facility, if required.

4.41

As noted in paragraph 4.22 above, it is essential that the Group is able to draw down Facility A
of the New Money Facility shortly following the sanction of the Restructuring Plan in order to
fund its immediate liquidity needs. The Group will also likely require the additional liquidity
that will be made available under Facility B in the short term (and before September 2021) but
has elected to structure Facility B as a delayed draw facility in order to minimise debt service
costs.

4.42

In addition, as noted in section 4.22 above, the additional liquidity provided under Facility A
and Facility B is essential in order to minimise the risk of a breach of the Minimum Liquidity
Covenant and so that the Group has fully committed financing available of at least £70 million
in order to fund a refinancing of the Super Senior Facility, in the event of a breach of the
Minimum EBITDA Covenant where the Super Senior Facility Lenders elect to be prepaid
instead of receiving the agreed waiver fee.

4.43

Therefore, the Plan Company negotiated with the Ad Hoc Group to backstop the full
commitments under the New Money Facility, which was considered to be more advantageous
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to the Plan Company than entering into separate negotiations with a third party to provide such
a service. As a result of these negotiations, the Ad Hoc Group committed to backstop all of the
New Money Facility commitments for a backstop commitment fee of £7,202,216 (the
“Backstop Fee”), equal to 5.00% of the total commitments of the New Money Facility (the
“Backstop”). The Backstop Fee is payable in cash at the closing of the Restructuring. The
backstop of the New Money Facility is provided by funds managed and/or advised by members
of the Ad Hoc Group who have entered into a backstop letter dated 4 August 2020 with the
Plan Company (the “Backstop Parties” and the “Backstop Letter”). In accordance with
market practice for commercial underwriting or backstop arrangements, the Backstop Fee is
calculated by reference to the total commitments under the New Money Facility, and not the
proportion that would be taken up by Existing SSN Holders that are not Backstop Parties.
4.44

The Backstop Parties are entitled to receive a proportion of the Backstop Fee in an amount
which is proportionate to each Backstop Party’s share of the total backstop commitment. The
opportunity to participate in the Backstop was not open to Plan Creditors generally. This was
because the Plan Company was not in contact with Existing SSN Creditors outside of the Ad
Hoc Group and believed that a process to solicit and negotiate a backstop fee arrangement with
these other Existing SSN Creditors, whose holdings of Existing SSNs were understood to be
more disparate than those of the Ad Hoc Group, would have added complexity to the backstop
arrangements, and consequently further cost and delay. The Ad Hoc Group are also large creditworthy institutions that are capable of standing behind their backstop of the New Money
Facility.

4.45

Procuring the Backstop from the Backstop Parties was considered to be more advantageous to
the Plan Company than entering into separate negotiations with a third party to provide such a
service that would have been costly and time-consuming in circumstances in which the Group
had significant cost constraints and management very limited bandwidth to present, negotiate
and finalise any such transaction. The Group would have been required to engage an adviser
and undertake an identification process to determine third party interest in providing the
backstop and what the commercial terms for such an arrangement would be. In order to obtain
binding terms from these parties, it is likely the Directors of the Plan Company would have had
to facilitate a comprehensive diligence process both on the business and on the terms for a
contemplated restructuring. This would have been against the backdrop of continued
uncertainty caused by COVID-19 and Brexit and consequently volatile credit markets and from
any the perspective of a third party (rather than an existing investor with capital at risk) the
need to extend new financing in the context of a highly complex restructuring transaction
involving a CVA and a financial restructuring. The amount of the Backstop Fee is the outcome
of a commercial negotiation with the Ad Hoc Group in which the Group sought to obtain the
best value for money.

4.46

Perella Weinberg UK Limited (“Perella”) who are financial advisers to the Ad Hoc Group and
the Backstop Parties have confirmed to the Plan Company that the Backstop Fee represents the
consideration that was required by the Backstop Parties in order to provide the Backstop as set
out in the Backstop Letter. The commercial terms of the backstop arrangements, including the
fee, were negotiated in very difficult circumstances, taking into account the risks related to the
financial condition and liquidity constraints of the group and the economic backdrop at the time
(exacerbated by the COVID-19 pandemic and resultant restaurant closures). The Backstop Fee
reflects those risks and is comparable to similar fees charged on other similar restructurings.

4.47

The Plan Company believes that a similar level of fee would have been payable to a third party
taking into account the level of risk that was assumed by the Ad Hoc Group. Payment of the
Backstop Fee is conditional on the Restructuring Plan being sanctioned.

4.48

Securing the Backstop has provided stability to the Restructuring process and was a key element
to the negotiations and presentation of the CVA, where landlords were focused on the
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commitment of the financial creditors to inject new money into the Group in order to fund the
operational turnaround of the business, particularly the “FutureExpress” programme.
Sale Process
4.49

In order to establish if there was any interest from any existing noteholders or third parties in
acquiring the Plan Company and its subsidiaries (excluding the China Group), the Plan
Company, the Plan Member and the Existing Security Agent engaged the financial adviser,
Lazard & Co., Limited (“Lazard”), following a competitive pitch process, to run a competitive
sale process (the “Sale Process”) with respect to the Plan Company and its subsidiaries
(excluding the China Group) and certain other assets owned by the Plan Member (the “Target
Assets”). The Sale Process was launched on 4 August 2020, with interested parties being
invited to express interest in acquiring the Target Assets with a target timeline of completing a
transaction by late September 2020.

4.50

Lazard and a restructuring committee of the directors of the Plan Company (the “Restructuring
Committee”) identified 94 potential purchasers, including 16 strategic buyers, 66 nonconnected financial buyers, and 12 connected buyers comprised of the existing equity owners
of the Group and holders of SUNs and Existing SSNs. The list of noteholders that were
contacted outside of the Ad Hoc Group was based on those noteholders who Lazard and the
Restructuring Committee were aware of at the time. The Restructuring Committee considered
it important that these noteholders had an opportunity to participate on the same basis as other
bidders.

4.51

The first phase of the process started on 4 August 2020. All parties with the exception of five
were able to be contacted within this phase of the process. Those 39 parties that indicated
interest received a form of non-disclosure agreement and a 9-page short-form teaser. 12 of these
parties executed the non-disclosure agreement and received a 56-page information
memorandum providing financial, commercial, operational and strategic details on the Group’s
business.

4.52

Lazard received several non-binding indicative proposals through the first phase. As at 25
September 2020, no proposal has been received exceeding the indicative minimum purchase
price guidance of £515 million, being the approximate amount that would be required to repay
the principal amounts outstanding under the Super Senior Facility and the Existing SSNs
(taking into account Group cash).

4.53

The Sales Process will conclude before the sanction hearing. The directors will carefully
consider whether any of the bid(s) that are received in the Sales Process are executable and
would provide a better return than the Restructuring Plan, and the Scheme Creditors and the
Court will be kept fully informed. Assuming that no such bid is made, the Restructuring Plan
will proceed.

4.54

Certain funds managed and/or advised by members of the Ad Hoc Group submitted a bid in the
Sale Process in line with the terms of the Lock-up Agreement (the “Existing SSN Bid”). This
bid simply reflects the terms of the Restructuring Plan and does not propose a separate or
different transaction.

4.55

The Comparator Report provides a comprehensive review of the Sale Process. Deloitte were
engaged by the Plan Company as putative administrator on a contingency planning basis and
therefore provided strategic oversight and guidance as required throughout the Sale Process,
considering that they would require (in that contingency) evidentially to transact a sale as an
administrator. As set out on page 24 of the Comparator Report, Deloitte considers that a
comprehensive and appropriate marketing exercise targeted at both strategic and financial
buyers was conducted.
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5.

ARRANGEMENTS EFFECTED AS PART OF THE BROADER RESTRUCTURING

5.1

The proposed Restructuring Plan is part of the broader inter-conditional restructuring of the
Group, which also includes:

5.2

(a)

a company voluntary arrangement proposed by PizzaExpress (Restaurants) Limited
(“PERL”), a wholly owned indirect subsidiary of the Plan Company which holds the
majority of the Group’s leases, to rebase the Group’s ongoing leasehold obligations
and compromise certain rent arrears and other property-related debts (the “Operational
Restructuring”); and

(b)

the sale of the Group’s business in the PRC through the sale of PizzaExpress China
Limited, PizzaExpress (PRD) Limited and PizzaExpress (Beijing) Limited and their
respective subsidiaries (together, the “China Group”) to an affiliate of Hony Capital
(the “China Group Purchaser”) for £1 nominal consideration and the issue of a
contingent value right (the “China Group Transaction”).

The Operational Restructuring and the China Group Transaction do not form part of the
Restructuring Plan, but have been brought into effect to ensure the continuing operations of the
Group for the benefit of all stakeholders. Each is described in more detail in this section.
Operational Restructuring

5.3

PERL holds the majority of the Group’s leases and accounts for c. 90% of the turnover of the
UK&I Group and the largest portion of the Group’s funding requirement.

5.4

In addition to the substantial debt write-offs being proposed as part of the Financial
Restructuring, PERL’s creditors approved on 4 September 2020 a significant restructuring to
rebase the Group’s property portfolio, rebase the Group’s ongoing leasehold obligations and
compromise certain rent arrears and other property-related debts via the CVA.

5.5

The anticipated benefits of the CVA are the creation of cost savings to PERL and an
improvement of the operational performance of the Group as a whole as a result of the achieved
reduction of the UK restaurant estate and rental cost base. While it is not possible to forecast
exact levels with certainty (for example, PERL cannot be certain as to the number of landlords
which may choose to terminate their leases as a result of the CVA), PERL anticipates that the
cost savings could be at least £10 million annually (before associated one-off CVA costs of c.
£8 million to be incurred mainly in 2020).

5.6

The CVA was launched on 18 August 2020 and the meeting of the creditors of PERL took place
on 4 September 2020. 89.3% in value of unsecured creditors of PERL participating in the
decision procedure voted to approve the CVA, including 67.0% by value of creditors that are
unconnected with PERL, passing the thresholds required to approve the CVA as prescribed by
law. The CVA may be set aside (in part or in full) following a successful challenge (which must
be commenced during the 28-day challenge period following the result notifying the approval
of the CVA being filed at court). The CVA challenge period will expire on 4 October 2020.

5.7

It is a condition precedent to the Financial Restructuring that the CVA was approved. The CVA
proposal also referenced the significant reduction in the Existing SSNs, SUNs and shareholder
debt claims proposed via the Financial Restructuring, and the injection of new money to
facilitate the implementation of the “FutureExpress” programme.

5.8

The lenders under the Super Senior Facility have waived any defaults that would otherwise
have been triggered by PERL entering into the CVA, and the Existing SSN Indenture and the
SUN Indenture have each been amended (following successful consent solicitations to the

32

Existing SSN Holders and SUN Holders) to the effect that the launch of the CVA does not
result in an event of default under the respective indentures. The Consenting Noteholders
undertook to provide their consent to the CVA under the terms of the Lock-up Agreement.
5.9

The Group believes that the combination of the Operational Restructuring and the Financial
Restructuring will provide a stable platform for the business to implement its five-year business
plan, which was published as part of the public announcement with respect to the Restructuring
on 4 August 2020.
China Group Transaction

5.10

The terms of the Restructuring provide for the China Group (and associated “PizzaMarzano”
intellectual property) to be transferred to Snacks Group Limited (an affiliate of Hony Capital)
for £1 consideration, subject, among other things, to other Plan Creditors who are SUN Holders
being entitled to participate on a pro rata basis equivalent to the proportion that the aggregate
amount of their holdings of SUNs bears to the total amount of SUNs (as further described in
paragraph 5.21). The China Group operates the Group’s restaurants that are located in the PRC
only, and excludes the members of the Group which operate in Hong Kong. The China Group
business operates under the “PizzaMarzano” brand in the PRC other than with respect to one
restaurant which for historical brand protection reasons operates under the “PizzaExpress”
brand.

5.11

Following the temporary closure of all of the Group’s restaurants in the UK following the UK
government’s order on 20 March 2020, the Group took the decision to focus on its core UK &
Ireland business and in those circumstances not to fund the China Group. In the absence of such
support over recent months, the China Group is currently in need of urgent funding. In the
China Group’s management’s view, if urgent funding of the equivalent of c. £6 million is not
injected into the China Group, it is likely that the China Group will be required to enter into an
insolvency process. The operations of the China Group have historically been loss-making and
cash-flow negative and the “PE Group” (being the Group excluding the China Group) has until
recent months supported the China Group’s operations. The EBITDA of the China Group was
negative £(3.5) million in the financial year ended 2019 and negative £(5.4) million in the
financial year ended 2018.

5.12

The Group has taken independent professional advice including valuation advice in connection
with the China Group Transaction.

5.13

Deloitte LLP in a report dated 11 August 2020 provided a valuation of the China Group on a
debt free, cash free basis and the “PizzaMarzano” intellectual property, as at 30 June 2020 (the
“China Valuation Report”). For the purposes of the China Valuation Report, market value is
defined as the amount for which the asset in question could reasonably be expected to change
hands in a transaction between parties who are equally willing and informed as to the relevant
facts and under prevailing market conditions taking into consideration the financial situation
and circumstances of the relevant company. Deloitte based its valuation of the market value of
the China Group applying three separate methodologies: income approach, market approach
and break-up value approach. The “PizzaMarzano” intellectual property rights in China
(currently owned by the PE Group) were valued using the relief from royalty methodology and
related high-level cross checks for reasonableness. The China Valuation Report determines that
the market value of the China Group on a debt free, cash free basis is negative and falls between
£(8.7) million and £(2.7) million, with a midpoint of £(5.7) million.

5.14

On the basis of such advice, the PE Group has determined that the China Group business and
the related intellectual property has, in aggregate, negative value.
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5.15

The China Group’s management team has informed the PE Group that, as at 31 July 2020, there
were c. £4.8 million of liabilities in arrears due to creditors of the China Group. This comprises
c. £2.6 million of liabilities due to food suppliers, c. £1.2 million due in respect of rental
obligations and c. £1 million on capex-related spending. It is not anticipated that this position
will improve and the China Group does not have any funding sources available currently to
meet these liabilities.

5.16

As a result of the foregoing, the PE Group’s management considers that it is in the PE Group’s
interests to dispose of the China Group and that the sole alternative to a disposal of the China
Group would be placing the China Group into an insolvency process. However, the PE Group’s
management is seeking to avoid an insolvency process because:

5.17

(a)

an insolvency of the China Group would likely be widely publicised and cause a loss
of brand value and reputational damage to the PE Group taken as a whole, which in
turn would adversely affect the PE Group’s operations and, in particular, the PE
Group’s profitable business in Hong Kong; and;

(b)

an insolvency process of the China Group is likely to require significant management
time and attention in circumstances in which it would be more beneficial to the Group
if this time and attention were fully focused on implementing the operational
turnaround of the PE Group.

In addition to the transfer of ownership of the China Group, the China Group Transaction will
include (along with appropriate controls):
(a)

the assignment by the PE Group to the China Group of certain trademarks registered in
the PRC for, and PRC domain names relating to, the “PizzaMarzano” brand and certain
ancillary and sub-brands for use in the PRC only;

(b)

licensing by the PE Group to the China Group:

(c)

(i)

on a transitional basis (for agreed transitional periods), of certain registered
and unregistered intellectual property relating to: (a) the “PizzaExpress” brand,
to allow the China Group to cease use of the “PizzaExpress” brand at the
current Wuhan site in the PRC (a single restaurant in the PRC currently uses
the “PizzaExpress” brand for historical brand protection purposes and a period
of time is required for this restaurant to cease using it); and (b) the roundel
device and current version of the brand story used by the “PizzaExpress” and
“PizzaMarzano” businesses, to allow the China Group to completely phase out
the use of the roundel device and brand story at all restaurant sites in the PRC
(noting that the China Group will have the right, subject to the PE Group’s
reasonable consent, to request perpetual use of a re-written version of the brand
story); and

(ii)

on a perpetual basis, of certain other intellectual property used in the
“PizzaMarzano” business in the PRC as at the date of closing of the China
Group Transaction (e.g. recipes, fonts);

the China Group will grant the PE Group a right of first offer if it decides to sell the
assigned intellectual property described in paragraph (a) above or assign the licence
described in paragraph (b)(ii) above. The PE Group grants the China Group a right of
first offer if it decides to sell the trademarks for the “PizzaMarzano” brand used by the
PE Group in other jurisdictions;
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5.18

(d)

the PE Group will agree, for a period of up to five years from the date of closing of the
China Group Transaction, not to operate (directly or by licensing) or invest in a
business in the PRC using the names “PizzaExpress”, “PizzaMarzano” or any
confusingly similar trademarks and which competes with the China Group’s restaurant
businesses; and

(e)

the PE Group shall be entitled to continue to use its “PizzaMarzano” or “Marzano”
intellectual property outside of the PRC (for example, in the PE Group’s Indonesian
franchise operations), provided that it is not permitted to use the specific Chinese subbrands that were developed by the China Group. The China Group is not permitted to
use the Chinese sub-brands outside of the PRC.

The other key terms of the China Group Transaction are as follows:
(a)

(b)

5.19

The PE Group has agreed to provide funding to the China Group under the Lock-up
Agreement based on the quantifiable amounts that the PE Group would be required to
fund if the China Group were in an insolvency process. The term sheet for the China
Group Transaction refers to a funding obligation of up to £1 million based on preagreed uses of such funding in line with the China Group’s requirements, such amount
representing the approximate cost for the PE Group of a China Group insolvency. The
PE Group and the China Group have confirmed and agreed that the amount should be
fixed at the aggregate amount of £494,250 as the approximate and quantifiable cost of
a China Group bankruptcy (the “PE Group Funding Amount”), specifically
comprising:
(i)

£372,250 of unpaid share capital owing by PizzaExpress Beijing Limited’s
shareholder and a key member of the PE Group, PizzaExpress Limited (the
“PEBL Unpaid Share Capital”), which will become due and payable on 30
November 2020 and would otherwise become due and payable if PizzaExpress
Beijing Limited entered into an insolvency process, and an administrator or
liquidator of PizzaExpress (Beijing) Limited would likely seek payment of the
PEBL Unpaid Share Capital from PizzaExpress Limited in order to fund the
costs of that company’s insolvency; and

(ii)

other specific costs which would be required to be incurred by the Group in
connection with an insolvency process of the China Group and the parent
companies of the China Group to fund entry into PRC and Hong Kong
insolvency processes and legal fees relating to the coordination of PRC and
Hong Kong counsel and initial management of insolvency processes which are
further particularised in the SUN Participation Announcement.

The PE Group will benefit from a contingent value right so that an amount equal to 2%
of the equity value of the China Group (net of transaction taxes and expenses) shall be
payable to the PE Group if the China Group is transferred to an independent third party,
an affiliate of Hony pursuant to a bona fide arm’s length transaction at fair market value
(which must be evidenced by a valuation report from an independent expert) or if there
is a public offering of the shares of a member of the China Group or its parent
undertaking, provided that the contingent value right will terminate when the PE
Group’s non-compete obligation in the PRC terminates.

In relation to the PEBL Unpaid Share Capital, if PizzaExpress Limited were to have refused to
meet the liability after PEBL entered insolvency proceedings, the PRC court may have taken
enforcement measures against it, including with respect to its licensing of intellectual property
to a new PRC company and may have enforced against the IP (if feasible) or Pizza Express
Limited’s revenue from the licensing agreement to repay the PEBL Unpaid Share Capital.
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5.20

£372,250 of the PE Group Funding Amount will be applied to pay the PEBL Unpaid Share
Capital and the remainder shall be applied to pay (part of) the liabilities arrears set out at
paragraph 5.15 above. The terms of the China Group Transaction also provide for the China
Group to indemnify the PE Group for losses incurred by the PE Group as a result of the China
Group entering into an insolvency process in the future and a claim being made against the PE
Group.

5.21

On 1 September 2020 the Plan Member and the Plan Company made an announcement to the
SUN Holders through Euroclear and Clearstream and the website of Euronext Dublin inviting
those holders to contact the Plan Member if they wished to participate in the China Group
Transaction on the terms set out in a separate term sheet summarising the framework and key
terms for the SUN Holders to participate in the China Group Transaction, which was made
available to SUN Holders via the Group’s investor relations website at
https://corporate.pizzaexpress.com. SUN Holders were entitled to participate in the China
Group Transaction by subscribing for a pro rata share of the debt and equity invested in the
China Group by affiliates of Hony Capital on terms substantially equivalent to those affiliates
of Hony Capital in consideration for the allocation of up to 100 per cent. of the ownership
interests in the China Group Purchaser in accordance with their pro rata share of the investment
amount on the closing date of the transaction (the “SUN Participation Transaction”). The
deadline for SUN Holders to come forward with an initial non-binding commitment to
participate in the China Group transaction was 18 September 2020.

5.22

The Plan Member and Plan Company made a further announcement on 16 September 2020
encouraging any SUN Holder interested in participating in the China Group Transaction to
contact the Plan Member using the contact details set out in that announcement as soon as
possible if they wished to receive further information or participate in the China Group
Transaction. The Plan Company’s advisers received a small number of queries from SUN
Holders, but after reviewing the relevant materials, those SUN Holders declined to participate.

5.23

The Group has been advised by the management team of the China Group that, based on the
cashflow forecasts and solvency position of the China Group, the China Group needs funding
urgently in order to avoid creditors taking action to recover unpaid liabilities and there are no
alternative funding sources available to the China Group. Further details on the China Group’s
accrued liabilities are set out at paragraph 5.15 above. The PE Group is not in a position to fund
the China Group other than with respect to the PE Group Funding Amount, which will be
injected into the China Group at the completion of the Restructuring in accordance with the
terms of the Lock-up Agreement. The timeline for the China Group Transaction and the SUN
Participation Transaction reflects the more urgent funding requirements of the China Group.

5.24

The transfer of shares in the China Group to the affiliate of Hony Capital will be effected as
soon as reasonably practicable, irrespective of the Restructuring Plan and before the
Restructuring Plan is sanctioned. However, the transfer of intellectual property and the funding
of the PE Group Funding Amount will take effect at the completion of the Restructuring or, if
earlier, upon the occurrence of the longstop date under the terms of the Lock-up Agreement,
provided that there is no obligation on the PE Group to assign and licence the relevant
intellectual property or fund the PE Group Funding Amount in the event that the noncompletion of the Restructuring is caused by any breach of the Lock-up Agreement by Hony
Capital or its affiliates.

6.

SUPPORT FOR THE RESTRUCTURING PLAN
As at the date of this Explanatory Statement, approximately 93.2% in value of the Existing
SSNs held by the Existing SSN Creditors and 47% in value of the SUNs held by SUN Creditors
have acceded to the Lock-up Agreement, pursuant to which such Plan Creditors have agreed to
support, among other things, the Restructuring and the Restructuring Plan. Further details in
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relation to the Lock-Up Agreement are set out in section 2 of Part C (Summary of the Terms of
Certain Restructuring Documents) of this Explanatory Statement.
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PART B PURPOSE OF THE RESTRUCTURING PLAN AND ITS EFFECTS
This section contains a brief overview of the Restructuring Plan and the Restructuring. The summary
information contained herein does not purport to be complete and should be read in conjunction with,
and is qualified in its entirety by references to, the more detailed information presented elsewhere in
this Explanatory Statement and to the Restructuring Plan.
1.

RESTRUCTURING PLAN OVERVIEW

1.1

The primary objectives of the Restructuring Plan are to facilitate:
(a)

the restructuring of the Group’s balance sheet to reduce the Group’s leverage to a more
sustainable level; and

(b)

the injection of additional liquidity to allow the Group to mitigate the impact of the
COVID-19 pandemic and implement its long-term “FutureExpress” business plan (the
“Financial Restructuring”).

1.2

The Financial Restructuring is one part of the Restructuring, which also includes the
Operational Restructuring and the China Group Transaction which are described at
paragraphs 5.3 to 5.9 and paragraphs 5.10 to 5.24 of Part A (Background to and Reasons for
the Restructuring Plan), respectively.

1.3

This Part B contains an overview of the key terms of the Financial Restructuring. For a more
detailed summary of the underlying Restructuring Documents, please see Part C (Summary of
the Terms of Certain Restructuring Documents) of this Explanatory Statement.

1.4

The Plan Company considers that the Financial Restructuring, of which the Restructuring Plan
will form an integral part, will create a strong balance sheet and the platform from which the
Group can deliver on its business plan.

1.5

The table below sets out the capital structure evolution as at the Restructuring Effective Date
in the event that the Restructuring Plan is sanctioned and clearly shows the benefit to the capital
structure of the Group.
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The Restructuring Plan
1.6

1.7

Pursuant to the Restructuring Plan set out in Part E (The Restructuring Plan) of this Explanatory
Statement:
(a)

Existing SSN Creditors will receive consideration which comprises new debt
instruments and equity in the Restructured Group which offers the potential for
increased equity value in the future as the performance of the Group improves;

(b)

SUN Creditors will receive 1% of the equity in Holdco SPV, which is greater than the
recoveries as shown in the Comparator Report; and

(c)

the Plan Member will benefit from a full release of the Existing SSN and SUN
liabilities.

The Restructuring Plan will provide for, among other things:
(a)

the grant of a power of attorney to the Plan Company to authorise it to enter into the
Restructuring Documents to which the Plan Participants, or any of them, are named as
a party and, if applicable, complete, date and release the Restructuring Documents in
accordance with the Restructuring Implementation Deed (as described in
paragraphs 1.12 to 1.15(a) below);
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(b)

an instruction to the Existing Security Agent, the Successor Security Agent, the SUN
Trustee and the Existing SSN Trustee to enter into, execute and deliver (whether as a
deed or otherwise) the Restructuring Documents to which each of them is named as a
party; and

(c)

the grant of mutual releases by the Plan Participants on the terms of the Global Deed
of Release pursuant to which they will irrevocably and unconditionally release, among
others, PEHGL, the Plan Member and each of its Subsidiaries and each of the
Shareholder Parties (as defined in the Lock-up Agreement) and each of their respective
former and current directors and representatives from every, any and all claims against
such parties which such Plan Participants have ever had, now have or hereafter can,
shall or may have, in connection with any steps, acts or omissions by or on behalf of
such Released Party on or prior to the Restructuring Effective Date in relation to the
Restructuring, the Existing SSNs and the SUNs, in each case, to the extent permitted
by law and subject to customary limited exceptions (including without limitation, in
respect of fraud, gross, negligence or wilful misconduct).

1.8

In addition, the Restructuring Plan will, among other things, contain provisions preventing Plan
Participants from exercising any rights, remedies, powers or discretions (including any action
to enforce any guarantee under any finance documents or commencing any other legal process
against any member of the Group).

1.9

The operative terms of the Restructuring Plan and any non-contractual obligations arising out
of or in connection with the Restructuring Plan shall be governed by and construed in
accordance with the laws of England and Wales. Pursuant to the Restructuring Plan, the Plan
Participants agree that the Court shall have exclusive jurisdiction to hear and determine any
suit, action or proceeding and to settle any dispute which arises out of or in connection with the
terms of the Restructuring Plan or its implementation or out of any action taken or omitted to
be taken under the Restructuring Plan or in connection with the administration of the
Restructuring Plan and for such purposes the Plan Participants irrevocably submit to the
jurisdiction of the Court, provided, however, that nothing in this paragraph shall affect the
validity of other provisions determining governing law and jurisdiction as between the Plan
Company and any of the Plan Participants, whether contained in contract or otherwise.

1.10

The Restructuring Plan will become effective once the Court sanctions the Restructuring Plan
at the Plan Sanction Hearing and the Plan Company files an official copy of the order
sanctioning the Restructuring Plan with the Registrar of Companies.

1.11

Once the Restructuring Plan becomes effective, the Plan Company will enter into the
Restructuring Implementation Deed substantially in the form set out in Part F (The
Restructuring Implementation Deed) of this Explanatory Statement on behalf of itself and each
of the Plan Creditors (pursuant to the power of attorney granted by the Restructuring Plan)
along with the other parties to that deed (which include, among others, certain other Group
companies and affiliates).
The Restructuring Implementation Deed

1.12

The Restructuring Implementation Deed will, among other things:
(a)

set out the steps required to implement the Financial Restructuring;

(b)

set out the conditions precedent to the completion of the Financial Restructuring; and

(c)

contain certain customary representations and warranties.

40

1.13

Once executed and dated, the Restructuring Implementation Deed will oblige the parties thereto
to enter into certain documents required to give effect to the amendments to each of their
existing agreements with the Group and the other Restructuring Documents to which they are
party, and for their signatures to be held in escrow and subsequently to be released, and the
relevant documents dated, at the time specified in the Restructuring Implementation Deed.
Other steps required to effect the terms of the Restructuring Plan shall be set out as “Closing
Steps” in the Restructuring Implementation Deed and will take effect as further specified in the
Restructuring Implementation Deed and summarised at paragraph 1.14 below. These steps will
not commence until certain conditions precedent have been satisfied (or waived). Such
conditions will include:
(a)

the granting of the Chapter 15 Order;

(b)

the satisfaction (or waiver) of any conditions precedent to the underlying amendment
agreements; and

(c)

the satisfaction (or waiver) of customary conditions precedent set out in the
Restructuring Implementation Deed.

1.14

The Restructuring Implementation Deed also contemplates an amendment to the Intercreditor
Agreement to remove: (i) a requirement in the Intercreditor Agreement that the Plan Member
be consulted for a period of 30 days before a security agent appointed under the terms of the
Intercreditor Agreement be replaced; and (ii) a restriction in the Intercreditor Agreement which
requires the security agent appointed under the terms of the Intercreditor Agreement to be a
“bank”. Following such amendment, the Restructuring Implementation Deed contemplates the
resignation of Elavon Financial Services DAC as Security Agent and the appointment of GLAS
Trust Corporation Limited as the replacement security agent under the terms of the Intercreditor
Agreement.

1.15

Once the above conditions have been satisfied (or, if applicable, waived), the Plan Company
will issue a notice, following which the steps set out in the Restructuring Implementation Deed
will commence. Such steps are expected, in summary, to be the following:
(a)

Holdco SPV shall issue Holdco SPV Shares to the New Money Facility Noteholders,
the SUN Holders and the Existing Shareholder;

(b)

Bidco SPV will issue the New SSNs to each New SSN Noteholder in accordance with
the New SSN Facility Notes Purchase Agreement and the New Money Facility Notes
Purchase Agreement, the Jerseyco Transaction Security Documents and the
corresponding closing legal opinions will be dated and released;

(c)

the SPA shall be dated and become effective in accordance with its terms, and the Plan
Member shall procure, deliver, or cause to be delivered the SPA Deliverables and the
Share Certificates (each as defined in the SPA);

(d)

the Existing SSN Trustee and the SUN Trustee, will direct the Successor Security
Agent to release the Plan Member from all liabilities arising under the Security
Documents;

(e)

the Plan Company will use part of the proceeds of the New SSNs to settle all amounts
due to the Existing SSN Holders in full;

(f)

all New SSN Facility 2 Liabilities of BidCo will be novated to Holdco SPV in
consideration for the Holdco Intercompany Loan which will itself become effective
and:
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each New SSN Noteholder will receive an allotment of Holdco SPV Shares,
with the New SSN Noteholders in their capacity as New SSN Noteholders
holding an aggregate amount of 63 per cent of the Holdco SPV Shares. The
New SSN Facility 2 Liabilities will be released in consideration for the issue
of Holdco SPV Shares; and

(ii)

the Plan Member and other Obligors shall be released from all liabilities owed
to the SUN Trustee and the SUN Holders.

(g)

the Intercreditor Agreement will be amended and restated in accordance with the ICA
Amendment and Restatement Agreement;

(h)

Bidco SPV will issue to Holdco SPV Bidco Shares at a price equal to the quantum of
the Holdco Intercompany Loan and the subscription value paid by Holdco SPV will set
off the Holdco Intercompany Loan quantum owed between Holdco SPV and BidCo
SPV;

(i)

the Plan Company will issue to Bidco SPV a number of Plan Company Shares where
the aggregate nominal value of the shares will be equal to the quantum of the Bidco
SPV intercompany and the Plan Company Shares shall have a nominal individual value
of £1.00 per Plan Company Share;

(j)

Bidco SPV will release the Plan Companies and each member of the Group from all
liabilities arising under the PEF1 Intercompany Receivables;

(k)

the Closing Transaction Security Documents and corresponding closing legal opinions
(with the exception of the Jerseyco Transaction Security Documents and the related
closing legal opinions released at paragraph (b) above) will be released, the New
Money Facility A Notes Subscription Request will be deemed as having been delivered
by Bidco SPV, the corresponding New Money Facility Notes (such notes being the
“New Money Facility A Notes”) will be issued and the pre-funding amount in relation
to the New Money Facility A Notes will be released from escrow;

(l)

the following intercompany balances will be waived:

(m)

1.16

(i)

(i)

the Plan Member, PizzaExpress Limited, PizzaExpress (Restaurants) Limited
and PizzaExpress Group Limited will release PEGHL from all liabilities and
security arising under any intercompany payables; and

(ii)

PizzaExpress Limited, Al Rollo Limited, Roll & Shake Limited, Hunton House
Limited, Agenbite Limited, PizzaExpress (Wholesale) Limited and
PizzaExpress (Franchises) Limited will release the Plan Member from all
liabilities and security arising under any intercompany payables; and

certain Holdco SPV and Bidco SPV directors will resign and new Holdco SPV and
Bidco SPV directors’ appointments, as designated pursuant to the Restructuring
Implementation Deed, will become effective.

For the ordering of the above referenced steps, please refer to the Restructuring Implementation
Deed. Once all of the above steps have been completed, the Plan Company shall issue a notice
confirming the same and the Global Deed of Release shall be dated and become effective. The
date upon which that notice is delivered shall be the Restructuring Effective Date.
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2.

WHAT WILL BE THE EFFECT OF THE RESTRUCTURING PLAN ON PLAN
PARTICIPANTS?
Key features of the Restructuring Plan concerning the Existing SSN Creditors

2.1

In consideration for participation in the Restructuring Plan, each Existing SSN Creditor will
receive:
(a)

(b)

New SSNs: Existing SSN Creditors will receive their pro rata share of New SSNs in a
proportion equal to that borne by the aggregate amount of Existing SSNs held by each
Existing SSN Creditor to the total amount of all Existing SSNs as at the Record Time
on the Restructuring Effective Date. The key terms of the New SSNs are as follows:
(i)

Issuer: Bidco SPV.

(ii)

Principal amount: £200 million.

(iii)

Maturity: five years from the Restructuring Effective Date.

(iv)

Interest: 8.00% per annum or PIK interest rate of 9.50% per annum (at Bidco
SPV’s election for the first 24 months).

(v)

Ranking, guarantees, security: rank (i) as to right of payment prior to an
acceleration event, pari passu with the Super Senior Facility and the New
Money Facility; and (ii) as to right of payment and proceeds of enforcement of
the security post-acceleration event, junior to the Super Senior Facility and the
New Money Facility.

(vi)

Transfers: absolute and unconditional right to transfer, subject to stapling and
minimum transfer requirements.

(vii)

Stapling: no holder of New SSNs may transfer any commitment under the New
SSNs without also simultaneously transferring a pro rata amount of its Holdco
SPV Shares as required by the Holdco SPV Shareholders’ Agreement.

(viii)

Listing: The International Stock Exchange.

(ix)

Governing law: English law and courts of England and Wales, except for the
schedules setting out the negative covenants, which shall be interpreted in
accordance with the laws of the State of New York. For further information in
respect of the New SSNs, please see paragraph 6 of Part C (Summary of the
Terms of Certain Restructuring Documents) of this Explanatory Statement.

New Money Facility: the New Money Facility will be issued by Bidco SPV to Existing
SSN Holders who agree to participate in the New Money Facility prior to the New
Money Commitment Date. The New Money Facility Noteholders will subscribe for the
New Money Facility A Notes on or around the Restructuring Effective Date and will
be required to transfer their subscription amounts relating to the New Money Facility
A Notes to the New Money Facility Agent, to be held in escrow, by 5 p.m. on the third
Business Day following the Closing Date Notification Date. The terms of the New
Money Facility are set out at section 7 to Part C (Summary of the Terms of Certain
Restructuring Documents). All Existing SSN Holders have the same right to elect to
subscribe for a pro rata share of the New Money Facility in accordance with their
holdings of the Existing SSNs and, if they have not already done so, may elect to
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subscribe for the New Money Facility in the Account Holder Letter up to 5.00 p.m. on
21 October 2020.
(c)

Holdco SPV Shares: Existing SSN Creditors will receive their pro rata share of 63%
of the shares in Holdco SPV in a proportion equal to that borne by the aggregate amount
of Existing SSNs held by each Existing SSN Creditor to the total amount of all Existing
SSNs as at the Voting Record and Confirmation Time, to be issued to the Existing SSN
Creditors on the Restructuring Effective Date. The relationship between the Holdco
SPV shareholders will be governed by the terms of the Holdco SPV Shareholders’
Agreement and the Holdco SPV Articles of Association. For further information in
respect of the Holdco SPV Shareholders’ Agreement and the Holdco SPV Articles of
Association, please see section 9 of Part C (Summary of the Terms of Certain
Restructuring Documents) of this Explanatory Statement.

2.2

Existing SSN Creditors will need to take certain actions in order to ensure that they receive
their pro rata entitlements to the New SSNs and the Holdco SPV Shares on the Restructuring
Effective Date. For further details, please see paragraphs 1.2 to 1.8 of Part 3 (New SSNs and
Holdco SPV Shares) of Appendix 2 (Instructions and Guidance to Plan Participants) of this
Explanatory Statement.

2.3

An Existing SSN Creditor who either (i) does not make the required confirmations specified in
the Account Holder Letter or (ii) is a KYC Outstanding Creditor or (iii) is a Disqualified Person,
will, in each case, be given the opportunity to designate an eligible nominated recipient to
receive the Holdco SPV Shares and/or New SSNs on its behalf who is not a KYC Outstanding
Creditor and who shall be required to make the same required confirmations and other requisite
confirmations. If such a Plan Creditor does not designate an eligible nominated recipient who
is not a KYC Outstanding Creditor to receive the Holdco SPV Shares and/or New SSNs on its
behalf (or such nominated recipient fails to make the required confirmations), the relevant
allocations of Holdco SPV Shares and/or New SSNs will be held in the Holding Period Trust
by the Holding Period Trustee for a period of 12 months from the Restructuring Effective Date.
Any Plan Creditor who would be entitled to receive New SSNs in a denomination of less than
£10,000 will also have its allocations transferred to the Holding Period Trust. The purpose of
the issuance of Holdco SPV Shares and/or the New SSNs to the Holding Period Trust is to give
any Existing SSN Creditor who does not make the required confirmations specified above or is
a KYC Outstanding Creditor time to designate a Nominated Recipient who is an Eligible
Person. An Existing SSN Creditor who is not currently an Eligible Person may claim its Holdco
SPV Shares and/or New SSNs once it becomes an Eligible Person.

2.4

The Directors believe that the benefits of the Financial Restructuring for the Existing SSN
Creditors are as follows:
(a)

the preservation of approximately £200 million worth of the Existing SSN Holders’
debt claims through the New SSNs; and

(b)

the opportunity for Existing SSN Creditors to participate in the Group’s future success
and capital growth through the issue of Holdco SPV Shares to the Existing SSN
Holders.

Key features of the Restructuring Plan concerning the SUN Creditors
2.5

In consideration for participation in the Restructuring Plan and the release of the SUN liabilities,
each SUN Creditor will receive its pro rata share of 1% in aggregate of the Holdco SPV Shares
(in the proportion borne by the aggregate amount of its SUNs as at the Record Time to the total
amount of the SUNs) which will be issued to the SUN Creditors on the Restructuring Effective
Date. The relationship between the Holdco SPV shareholders will be governed by the terms of
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the Holdco SPV Shareholders’ Agreement and the Holdco SPV Articles of Association. For
further information in respect of the Holdco SPV Shareholders’ Agreement and the Holdco
SPV Articles of Association, please see section 9 of Part C (Summary of the Terms of Certain
Restructuring Documents) of this Explanatory Statement.
2.6

SUN Creditors will need to take certain actions in order to ensure that they receive their pro
rata entitlements to the Holdco SPV Shares on the Restructuring Effective Date. For further
details, please see paragraphs 2.2 to 2.8 of Part 3 (New SSNs and Holdco SPV Shares) of
Appendix 2 (Instructions and Guidance to Plan Participants) of this Explanatory Statement.

2.7

A SUN Creditor who either (i) does not make the required confirmations specified in the
preceding paragraph and other required confirmations or (ii) is a KYC Outstanding Creditor or
(iii) is a Disqualified Person, be given the opportunity to designate an eligible nominated
recipient to receive the Holdco SPV Shares on its behalf who is not a KYC Outstanding Creditor
and who shall be required to make the same required confirmations and other requisite
confirmations. If such a Plan Creditor does not designate an eligible nominated recipient who
is not a KYC Outstanding Creditor to receive the Holdco SPV Shares on its behalf (or such
nominated recipient fails to make the required confirmations), the relevant allocations of
Holdco SPV Shares will be held in the Holding Period Trust by the Holding Period Trustee for
a period of 12 months from the Restructuring Effective Date. The purpose of the issuance of
Holdco SPV Shares to the Holding Period Trust is to give any SUN Creditor who does not
make the required confirmations specified above or is a KYC Outstanding Creditor time to
designate a Nominated Recipient who is an Eligible Person. A SUN Creditor who is not
currently an Eligible Person may claim their Holdco SPV Shares once they become an Eligible
Person.

2.8

The Directors believe that the benefit of the Financial Restructuring for the SUN Creditors is
the opportunity for SUN Creditors to participate in the Group’s future success and capital
growth through the issue of Holdco SPV Shares to the SUN Holders.
Key features of the Restructuring Plan concerning the Plan Member

2.9

In consideration for participation in the Restructuring Plan, the Plan Member will benefit from:
(a)

a release of the SSN liabilities and SUN liabilities; and

(b)

the releases described in paragraph 1.7(c) above.

3.

PLAN CLASSES

3.1

Under the provisions of Part 26A of the Companies Act 2006, for the Restructuring Plan to
become effective:
(a)

either:
(i)

it must be approved by a number representing at least 75% in value of each
class of the Plan Participants present and voting (either in person or by proxy)
at each Plan Meeting ordered to be summoned by the Court and subsequently
sanctioned by the Court; or

(ii)

if the Restructuring Plan is not approved by a number representing at least 75%
in value of any class of Plan Participants present and voting (either in person
or by proxy) at a Plan Meeting (the creditors or members not approving the
Restructuring Plan being a dissenting class), the Court may still sanction the
Restructuring Plan if:
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(b)

(A)

the Court is satisfied that, if it were to sanction the Restructuring Plan,
none of the members of such dissenting class would be any worse off
than they would be in the event of the relevant alternative to the
Restructuring Plan; and

(B)

the Restructuring Plan has been approved by a number representing at
least 75% in value of a class of Plan Participants present and voting
(either in person or by proxy) at a Plan Meeting who would receive a
payment or have a genuine economic interest in the Plan Company in
the event of the relevant alternative to the Restructuring Plan; and

in each case, an official copy of the order sanctioning the Restructuring Plan must be
delivered to the Registrar for registration.

3.2

If approved by the requisite majority, the Restructuring Plan is expected to become effective
on or around 30 October 2020 by the delivery of a copy of the sanction order of the Court to
the Registrar. If the Restructuring Plan becomes effective, the Plan Participants will be bound
by its terms from that date.

3.3

It is the responsibility of a company proposing a restructuring plan to formulate the classes of
stakeholders for the purposes of convening meetings to consider and, if thought fit, approve the
proposed restructuring plan. If the rights of creditors or members affected by that restructuring
plan are so dissimilar or would be affected in such a different manner by the restructuring plan
as to make it impossible for them to consult together with a view to their common interest, they
must be divided into separate classes and a separate meeting must be held for each class of
creditor or member.

3.4

The likely alternative to the Restructuring Plan, and thus the “relevant alternative” for the
purposes of Part 26A of the Companies Act 2006, is that the Plan Company and the other
Obligors would be insolvent and the Distressed Sale Scenario would occur, as further explained
below at paragraphs 3.6 and 6.

3.5

To assist with the analysis and aid Plan Participants in deciding whether to support the
restructuring plan, the Plan Company engaged Deloitte LLP to produce an analysis showing
the potential recoveries for the Plan Participants if the Restructuring Plan and the Financial
Restructuring do not become effective (the “Comparator Report”). The Comparator Report
is appended to this Explanatory Statement at Appendix 6 (Comparator Report). The analysis is
also based on the KPMG Valuation.

3.6

The Comparator Report considers two scenarios:

3.7

(a)

a pre-pack sale by an administrator of the Plan Member of its shares in the Plan
Company and any liabilities owed to the Plan Member by the Plan Company or any
other member of the Group by the administrator of the Plan Member by way of a prepack administration sale (the “Distressed Sale Scenario”); and

(b)

an administration (or other appropriate local insolvency proceedings for any entities
registered in overseas jurisdiction) of the Plan Member, the Plan Company, other
Obligors and other members of the Group involving the realisation of assets of the
Group with the objective of delivering a better result for the creditors as a whole than
would be likely if the relevant companies were wound up (without first being in
administration) (the “Asset Realisation Scenario”).

The Plan Company has considered the current rights of the Plan Participants against the Plan
Company in the absence of the Restructuring Plan, how those rights will be affected by the
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Restructuring Plan, and the conclusions in the comparator analysis. Having considered these
rights and taken legal advice, the Plan Company has concluded that it is appropriate for separate
meetings to be held for the Existing SSN Creditors, the SUN Creditors and the Plan Member,
in each case for the purposes of voting on the Restructuring Plan.
Existing SSN Creditors
3.8

Each Existing SSN Creditor holds its Existing SSNs on identical terms and therefore has the
same rights against the Plan Company. Further, if the Restructuring Plan becomes effective, the
rights of each Existing SSN Creditor will be compromised in the same way.

3.9

While Existing SSN Creditors who will become creditors in respect of the New Money Facility
will receive a benefit from the OID and a larger share of Holdco SPV Shares than the other
Existing SSN Creditors (as described at paragraph 5.5 below), the Plan Company considers that
these factors do not require the prospective New Money Facility creditors to vote in a separate
class to the other Existing SSN Creditors. This is because all of the Existing SSN Creditors
have had the same right to elect to subscribe for a pro rata share of the New Money Facility
pursuant to the terms of the Lock-up Agreement (as described in paragraph 4.38 of Part A
(Background to and Reasons for the Restructuring Plan)). As outlined at paragraph 4.39 of
Part A (Background to and Reasons for the Restructuring Plan) above, the New Money
Commitment Date has been extended to 5.00 p.m. (London time) on 21 October 2020, which
means that all Existing SSN Creditors may still commit to the New Money Facility and receive
the benefit of the OID and a larger allocation of Holdco SPV Shares.

3.10

Further, the Plan Company does not consider that the Existing SSN Creditors who are entitled
to receive the Backstop Fee need to be put into a separate class for the purpose of voting on the
Restructuring Plan, on the basis that:

3.11

(a)

the aggregate amount of the Backstop Fee is £7,202,216. This represents a fair market
price and is being paid in return for the provision of a commercial debt underwriting
service involving the assumption of risk by the Backstop Parties that would have
otherwise required separate commercial negotiation by the Plan Company and would
not necessarily have resulted in a lower fee being payable. The Backstop was agreed
in order to ensure that the full amount of the New Money Facility will be funded and
provide the certainty which is required by the Plan Company that funding will be
available to it upon completion of the Restructuring. The Backstop Fee is being paid to
the relevant Existing SSN Creditors in consideration for this backstop commitment and
is at an amount which is comparable to the market rate for a comparable underwriting
service provided by a third party; accordingly, it does not constitute disguised
consideration for Backstop Parties; and

(b)

having regard to (i) the size of the Backstop Fee when compared to the predicted returns
to all Existing SSN Creditors under the Restructuring Plan and the Financial
Restructuring, and (ii) the returns that Existing SSN Creditors would make in an
insolvency of the Plan Company, the Plan Company considers that the quantum of the
Backstop Fee is not material in the sense that it is unlikely that an Existing SSN
Creditor who considered the substantive aspects of the Restructuring Plan to be against
its interests would be persuaded by payment of the Backstop Fee to vote in favour of
the Restructuring Plan.

Additionally, as described at paragraph 8.6, the Plan Company has agreed to pay the fees and
expenses of advisers to the Ad Hoc Group. This arrangement was agreed pursuant to the
engagement letters of the Ad Hoc Group’s financial and legal advisers which were entered into
by the Plan Company and certain other members of the Group on 27 April 2020. The relevant
members of the Group may terminate these engagement letters if the Ad Hoc Group ceases to

47

hold at least 50% of the Existing SSNs. This arrangement does not confer any financial benefit
on the Ad Hoc Group, but was necessary for the purposes of agreeing the terms of the Financial
Restructuring such that the Restructuring Plan could be put to the Plan Participants with a
majority of the Existing SSN Creditors undertaking to support the Restructuring Plan under the
Lock-up Agreement.
3.12

The relationship between the shareholders of Holdco SPV will be governed by the terms of the
shareholders’ agreement and the articles of association of Holdco SPV, the terms of which will
be substantially consistent with the equity term sheet appended to the Lock-up Agreement. The
term sheet provides a right for the Existing SSN Creditors which, based on their holdings of
Existing SSNs as at the date of the Lock-up Agreement, would be entitled to the largest and
second largest allocation of Holdco SPV Shares following completion of the Financial
Restructuring to each appoint and remove one non-executive director to the board of Holdco
SPV (other than the chairman of the board) during the first two years after the Restructuring
Effective Date. Additionally, the appointment of the chairman of the board of Holdco SPV will
require the affirmative vote of these two largest investors.

3.13

The Plan Company does not consider that those Existing SSN Creditors to which these rights
will accrue need to be put into a separate class for voting purposes. This is because, in
circumstances where approximately 93.2% of Existing SSN Holders have acceded to the Lockup Agreement and therefore consented to the arrangements set out in the equity term sheet
appended to the Lock-up Agreement, the rights are not material in the sense that it is unlikely
that an Existing SSN Creditor who considered the substantive aspects of the Restructuring Plan
to be against their interests would be persuaded by an alteration or removal of these rights to
vote in favour of the Restructuring Plan. Further, the difference in rights is merely a function
of the number of Holdco SPV shares that will be held and not any difference qua shareholder.

3.14

For these reasons, the Plan Company considers that the rights of the Existing SSN Creditors,
including the members of the Ad Hoc Group, are not so dissimilar as to make it impossible for
them to consult together with a view to their common interest. Accordingly, the Existing SSN
Creditors will vote in the same class for the purposes of voting in respect of the Restructuring
Plan.
SUN Creditors

3.15

The SUN Creditors have different rights to the Existing SSN Creditors insofar as:
(a)

they do not benefit from any security provided by the Obligors other than a secondranking fixed charge granted by the Plan Member over the shares in, and proceeds loan
receivable owing by, the Plan Company; and

(b)

the liabilities of the SUNs are subordinated under the terms of the Intercreditor
Agreement, such that in the event of an insolvency of the Plan Company or the other
Obligors (other than the Plan Member), the claims of the SUN Creditors would rank
junior to the claims of the Existing SSN Creditors, and any liability of the Plan
Company to the Plan Member pursuant to the Deed of Contribution would also rank
junior to the claims of the Existing SSNs.

3.16

The SUN Creditors are also receiving different treatment under the Restructuring Plan to the
Existing SSN Creditors.

3.17

For these reasons, the Plan Company considers that the SUN Creditors should vote in a separate
class to the Existing SSN Creditors for the purposes of voting in respect of the Restructuring
Plan.
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3.18

Each SUN Creditor holds its SUNs on identical terms and therefore has the same rights against
the Plan Company. This is illustrated by the conclusions in the Comparator Report which
illustrates that the SUN Creditors would receive the same recoveries among themselves,
specifically, a recovery of zero in either the Distressed Sale Scenario or the Asset Realisation
Scenario.

3.19

If the Restructuring Plan becomes effective, the rights of each SUN Creditor will be
compromised in the same way.

3.20

For these reasons, the Plan Company considers that the rights of the SUN Creditors are the
same, or not so dissimilar as to make it impossible for them to consult together with a view to
their common interest. Accordingly, the SUN Creditors will vote in the same class for the
purposes of voting in respect of the Restructuring Plan.
Plan Member

3.21

The Plan Member’s rights against the Plan Company arise as both qua member and qua creditor
as the sole shareholder of the Plan Company and the creditor in respect of subordinated intragroup debt which is subject to subordination provisions in the Intercreditor Agreement and
ranks behind the Existing SSNs and the SUNs, and the Plan Member therefore has different
rights to the Existing SSN Creditors and SUN Creditors whose rights are held qua creditor.
Accordingly, the Plan Member will vote in a separate class for the purposes of voting in respect
of the Restructuring Plan.

3.22

Under the terms of the Restructuring Plan, the shares in the Plan Company held by the Plan
Member and any intercompany receivables owing to it by members of the Group shall be
transferred to Bidco SPV for the consideration of £1. The Plan Member shall benefit from the
release of its guarantee liabilities under the terms of the Existing SSNs and the SUNs.

4.

REPLACEMENT OF SECURITY AGENT AND EXISTING SSN TRUSTEE

4.1

On 2 September 2020, pursuant to a deed of replacement and appointment:

4.2

(a)

Deutsche Trustee Company Limited was removed as the trustee under the terms of the
Existing SSN Indenture in accordance with the terms of the Existing SSN Indenture
and the requisite majority of the Existing SSN Holders appointed U.S. Bank Trustees
Limited as the replacement Existing SSN Trustee;

(b)

Deutsche Bank AG, London Branch resigned as security agent (acting on the
instructions of the Instructing Group (as defined in the Intercreditor Agreement)) and
Elavon Financial Services DAC was appointed by that Instructing Group as the
Security Agent under the terms of the Intercreditor Agreement, the Existing SSN
Indenture and the SUN Indenture; and

(c)

the Plan Company notified Deutsche Bank Luxembourg S.A., as original registrar and
transfer agent and Deutsche Bank AG, London Branch as paying agent of their removal
under the Existing SSN Indenture and appointed Elavon Financial Services DAC,
London Branch as the paying agent and Elavon Financial Services DAC as the transfer
agent and registrar under the terms of the Existing SSN Indenture.

As further described at paragraph 1.14 below, the Restructuring Implementation Deed
contemplates the resignation of the Existing Security Agent and the appointment of the
Successor Security Agent as its replacement on or around the date of the effective time of the
Restructuring Implementation Deed.
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5.

ARRANGEMENTS TO
RESTRUCTURING

BE

EFFECTED

AS

PART

OF

THE

BROADER

New Money Facility
5.1

As described at paragraphs 4.37 to 4.38 of Part A (Background to and Reasons for the
Restructuring Plan) above, all Existing SSN Holders have been given the opportunity to
participate in the New Money Facility between 4 August 2020 (being the date of the Lock-up
Agreement) and the New Money Commitment Date, which has been extended to 5 p.m.
(London time) on 21 October 2020. Supplemental announcements were made to all Existing
SSN Holders on 24 August 2020 and 24 September 2020 regarding participation in the New
Money Facility.

5.2

The terms of the New Money Facility are summarised at paragraph 4.40 of Part A (Background
to and Reasons for the Restructuring Plan) above.

5.3

The New Money Facility will rank (i) as to right of payment prior to an acceleration event, pari
passu with the Super Senior Facility and the New SSNs; and (ii) as to right of payment and
proceeds of enforcement of the security post-acceleration event, junior to the Super Senior
Facility and senior to the New SSNs.

5.4

The commitments shall be issued at an issuance price of 95% (the “OID”). The OID in respect
of Facility A will be deducted from the first utilisation of Facility A. The OID in respect of
Facility B and Facility C will be paid on the earlier to occur of the first utilisation and
cancellation of the relevant facility. The OID is payable to all Existing SSN Holders who
participate in the New Money Facility.
Equity Allocation to Existing Shareholders and Participants in the New Money Facility

5.5

In addition to the issuance of shares described in paragraphs 2.1(c) and 2.5, shares in Holdco
SPV will also be issued to:
(a)

the existing shareholders of the Group, representing 1% of the post-Restructuring share
capital in Holdco SPV on a fully diluted basis; and

(b)

the Existing SSN Holders which have committed to funding the New Money Facility
on a pro rata basis in a proportion equal to their participation in the New Money
Facility, representing in aggregate 35% of the post-Restructuring share capital in
Holdco SPV on a fully diluted basis.

5.6

The relationship between the shareholders of Holdco SPV will be governed by the terms of the
Holdco SPV Shareholders’ Agreement and the Holdco SPV Articles of Association.

6.

CONSEQUENCES IF THE RESTRUCTURING PLAN IS NOT SUCCESSFUL

6.1

All Plan Participants (including those who do not vote in favour of the Restructuring Plan or
those who do not vote at all at the Plan Meetings) will be bound by the terms of the
Restructuring Plan, along with the Plan Company, if the Restructuring Plan is sanctioned and
the sanction order delivered to the Registrar of Companies. If the Restructuring Plan is
sanctioned within the anticipated timetable, the Plan Company will be able to complete the
Financial Restructuring and draw down on the New Money Facility on or around 5 November
2020.

6.2

If the Restructuring Plan is not sanctioned, the Lock-up Agreement will terminate upon the
occurrence of the Restructuring Longstop Time or be terminated by the requisite majority of
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the Consenting Noteholders on the basis that the completion of the Restructuring by the
Restructuring Longstop Time is not possible (unless the Restructuring Longstop Time is
extended with the agreement of the requisite majority of the Consenting Noteholders and
certain shareholder parties). The Existing SSNs and SUNs would then be in open default as a
consequence of the August Interest Non-Payment defaults under the terms of the Existing SSNs
and the SUNs which crystallised into events of default on the expiry of a 30-day grace period
on 2 September 2020. It is unlikely that the Group would be able to secure future deferrals or
waivers in respect of any such events of default in the circumstances. As a result, the Group
would not have sufficient liquidity to pay the overdue interest without triggering a breach of
the minimum liquidity covenant of £7.5 million in the Super Senior Facility Agreement
assuming adviser fees which the Group is obliged to pay pursuant to the terms of the relevant
fee letters are paid, which would cause an event of default to occur under the terms of the Super
Senior Facility Agreement.
6.3

The termination of the forbearances under the Lock-up Agreement and the taking of
accelerative action by the Existing SSN Trustee with respect to the non-payment of Existing
SSN interest would cause a cross-default under the Super Senior Facility. Consequently, it is
likely that the termination of the Lock-up Agreement would result in an acceleration of the
Super Senior Facility, the Existing SSNs and the SUNs.

6.4

The Group would not have sufficient liquidity to repay the Super Senior Facility, the Existing
SSNs and the SUNs, and the security granted in respect of the Super Senior Facility and the
Existing SSNs would become enforceable.

6.5

Given these circumstances and the Plan Company’s deteriorating liquidity position, there would
be insufficient time to seek, and it is most unlikely that the Plan Company would be able to
obtain, the requisite level of creditor consent to implement any alternative transaction outside
of an insolvency. And no alternative transaction currently exists for creditors to approve and
implement. Indeed, it is unclear what any alternative transaction would involve.

6.6

Accordingly, if the Restructuring Plan is not implemented, then the Plan Member would enter
into administration. The directors of the Plan Member would not feel able to continue trading
in circumstances in which the only possible restructuring transaction has failed, having regard
to the Group’s precarious liquidity position and the unsustainable size of the Group’s financial
debt. The Plan Company may also enter into administration, and the other Obligors within the
Group may well enter into insolvency proceedings in their local jurisdictions.

6.7

In the event of an administration, there are two possible scenarios:

6.8

(a)

the Distressed Sale Scenario: a pre-pack administration sale by the Plan Member of
its shares in the Plan Company and any liabilities owed to the Plan Member by the Plan
Company; or

(b)

the Asset Realisation Scenario: if no purchaser can be found, an administration (or
other appropriate local insolvency proceedings for any entities registered in overseas
jurisdiction) of the Plan Member, the Plan Company, other Obligors and other members
of the Group involving the realisation of assets of the Group with the objective of
delivering a better result for the creditors as a whole than would be likely if the relevant
companies were wound up (without first being in administration).

The Distressed Sale Scenario is the more likely of the scenarios on the basis that an
administrator of the Plan Member would be able to implement a pre-pack administration sale
of the Plan Company with the support of the Existing SSN Holders without the consent of its
SUN Holders or shareholders, provided that the value protection provisions in the Intercreditor
Agreement are satisfied or waived. In addition, the Comparator Report demonstrates that the
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overall recoveries to the Existing SSN Holders would likely be higher in a Distressed Sale
Scenario and it is likely that the Existing SSN Holders would consider the recoveries available
to them in deciding which course of action was in their best interests. On that basis, the
Distressed Sale Scenario is the more likely “relevant alternative” to the Restructuring Plan.
6.9

The Plan Company does not consider that the purpose of any administration would be to rescue
the Plan Member as a going concern, principally because there would be insufficient cash in
the Group and external funding to rescue the Plan Member as a going concern within an
administration. Rather, as set out at paragraph 6.8 above, the administration would involve a
distressed share sale of the Plan Company and the subsequent liquidation of the Plan Member,
or if no purchaser can be found, the realisation of the assets of the Plan Member, the Plan
Company and other members of the Group (including the Obligors).

6.10

As described at paragraph 3.5 above, the Plan Company has commissioned Deloitte LLP to
prepare the Comparator Report. The Comparator Report provides analysis of the potential
recoveries for each of the Distressed Sale Scenario and the Asset Realisation (such recoveries
being together, the “Illustrative Recoveries”).

6.11

The Comparator Report provides analysis of the potential recoveries for each of the Distressed
Sale Scenario and the Asset Realisation Scenario. The illustrative recoveries were calculated
using the most recently available financial and other supporting information provided by the
Plan Company, including the unaudited entity level balance sheets shown in the Group’s
consolidated accounts as at 30 June 2020, given the time that it takes to put together the relevant
data and update the report. The analysis also refers to the KPMG Valuation. The Group engaged
KPMG LLP to undertake a valuation, on a going concern debt-free, cash-free basis, of the Plan
Company and intercompany receivables owing by members of the Group to the Plan Member
(the “KPMG Valuation”). The valuation was performed with a reference date of 31 July 2020
based on when the Group could provide the most recent financial and other information which
KPMG required in order to perform the valuation and in order to allow for sufficient time for
KPMG to do their work ahead of the issue of the Practice Statement Letter on 1 September
2020. The valuation work took 3-4 weeks in total including the Group having an opportunity
to review and discuss the contents of the report.

6.12

KPMG applied the definition of market value provided by the International Valuation Standards
Council. On this definition, market value is the estimated amount for which an asset or liability
should exchange on the valuation date between a willing buyer and a willing seller in an arm’s
length transaction, after proper marketing and where the parties had each acted knowledgeably,
prudently and without compulsion. KPMG used the following methodologies to determine the
market value: discounted cash flow; capitalised earnings - EV/EBITDA and EV/Revenue
multiples based on Comparable Companies and Comparable Transactions and the trading range
of the Plan Company’s Existing SSNs.

6.13

The KPMG Valuation attributes a value of between £325 million and £425 million to the shares
in the Plan Company (and its subsidiaries excluding the China Group) held by the Plan Member
and intercompany receivables owing by members of the Group to the Plan Member on a debtfree, cash-free going concern basis.

6.14

The Directors have considered whether the information that KPMG used for its valuation work,
(i.e., among other items, discussions with management and the business plans and forecasts
which were provided to KPMG (in each case as at 31 July 2020)) continue to provide a fair
assessment of the expectations of management for the business. As an update on trading of the
UK&I Group since 31 July 2020, the Directors reported a gradual increase in trading in the
UK&I business during July and the Eat Out to Help Out Scheme in the UK (the “EOTHO
Scheme”) drove significant volume into the business during August, which generated
incremental sales in each week that it was operative. Consequently, trading was materially
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higher than expectations throughout August. However, following the end of the EOTHO
Scheme, the Directors report that the UK business has reverted to pre-August levels of trade.
The Directors consider that there may be some level of “bringing visits forward” from
September to August, as customers took advantage of the large discount offered by the EOTHO
Scheme, but consumer confidence has also suffered on account of a resurgence in COVID-19
over the following weeks. The balance of the year remains highly uncertain. Additional
restrictions announced by the UK Government on 22 September 2020 are likely to impact
customer confidence further and the “work from home if you can” directive will negatively
affect the Group’s restaurants in city centre, high office density locations in particular. As a
result of the sales volumes for the Group in the first few weeks of September, together with the
expected impact of the restrictions mentioned above and other uncertainties caused by COVID19 and Brexit, the current view of the Directors is that trading for the remainder of 2020 will
likely remain below the forecasts set before completion of the KPMG Valuation.
6.15

On the basis of the foregoing and having considered the KPMG Valuation and the Sale Process,
the Board has concluded that the value of the Group would not be sufficient to discharge the
Existing SSNs in full, such that there is no value at all for the SUN Holders or the Group’s
existing equity holders, including the Plan Member.

6.16

The Comparator Report shows the Illustrative Recoveries for each of the Plan Participants as
follows:
Plan Participant

Distressed Sale
(low) p/£

Distressed Sale
(high) p/£

Asset
Realisation
Scenario (low)
p/£

Asset
Realisation
Scenario (high)
p/£

Existing SSN
Creditors

59.2

79.9

-

75.7

SUN Creditors

-

-

-

-

Plan Member

-

-

-

-

6.17

The Illustrative Recoveries in relation to the Distressed Sale Scenario are based on the KPMG
Valuation and information provided by the Group and assume that a pre-pack administration
sale by the Plan Member of its shares in the Plan Company and any liabilities owed to the Plan
Member by the Plan Company could be effected in four to six weeks. However, in the current
economic climate, it is not clear whether the Plan Participants would realise the values given in
the KPMG Valuation in relation to the illustrative recovery (or whether they would be able to
realise the assets within the time periods assumed in the Comparator Report).

6.18

The Plan Company’s directors considers that all Plan Participants will be better off in the event
that the Restructuring Plan is sanctioned than they would be in the relevant alternative. This is
based on a holistic assessment of the Restructured Group’s financial position and determined
on the basis that the Restructuring will deliver a sustainable capital structure, improved liquidity
position and a fully funded business plan.

6.19

On this basis, the Plan Company’s directors expect that Bidco SPV will be able to repay or
refinance the New SSNs in full when they fall due and Plan Creditors will be able to share in
any increase in equity value of the Restructured Group. The Plan Company’s directors consider
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that the equity value of the Restructured Group should grow as the Restructured Group has the
funding and stable platform (as well as a restructured estate) to implement its “FutureExpress
Programme”. The equity value can grow by an unlimited amount if the Restructured Group is
successful, which means that the high case scenario cannot be quantified with certainty. The
Existing SSN Holders may obtain a far higher return through their equity holdings in the
Restructured Group than they would otherwise receive. This opportunity to participate as an
equity investor in the Restructured Group’s future growth and success is one of the key benefits
of the Restructuring Plan for the Plan Creditors.
6.20

The table above and the Comparator Report demonstrate that only the Existing SSN Creditors,
and not the SUN Creditors or the Plan Member, would receive a payment, or have a genuine
economic interest in the Plan Company, in the event of either the Distressed Sale Scenario or
the Asset Realisation Scenario.

6.21

Under the Restructuring Plan:
(a)

Existing SSN Creditors will receive consideration which comprises new debt
instruments and equity in the Restructured Group which offers the potential for
increased equity value in future as the performance of the Group improves;

(b)

SUN Creditors will receive 1% of the equity in Holdco SPV which is greater than the
recoveries as shown in the Comparator Report; and

(c)

the Plan Member will benefit from a full release of the Existing SSN and SUN
liabilities,

and therefore each Plan Participant will receive a better overall return under the Restructuring
Plan, compared with an administration.
6.22

The Plan Company therefore considers that each Plan Participant would be better off under the
Restructuring Plan than in the relevant alternative.

7.

JURISDICTIONAL AND RECOGNITION CONSIDERATIONS
Sufficient connection to the jurisdiction

7.1

The Plan Company considers that the Court has jurisdiction in relation to the Plan Company,
and that the Court should exercise such jurisdiction, on the basis that it is incorporated under
the laws of England and Wales and its centre of main interests is in England. Further, the Super
Senior Facility Agreement and the Intercreditor Agreement are governed by English law.
Judgments Regulation

7.2

Several Plan Participants are domiciled in the United Kingdom within the meaning of
Regulation (EU) 1215/2012 and subject to the jurisdiction of the Court. In particular:
(a)

the Plan Member is domiciled in the United Kingdom;

(b)

the SUN Trustee, the Existing SSN Trustee and the Common Depositary Nominee are
each domiciled in the United Kingdom;

(c)

Existing SSN Holders representing at least £9,130,000 of the Existing SSNs are
domiciled in the United Kingdom; and
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(d)

at least one SUN Holder which is domiciled in the United Kingdom has previously
participated in consent solicitations launched by the Plan Member in connection with
the SUNs, and we anticipate confirming the details for SUN Holders domiciled in the
United Kingdom on or prior to the Sanction Hearing.

Deed of Contribution
7.3

On 1 September 2020, the Plan Company entered into the Deed of Contribution pursuant to
which the Plan Company has undertaken to pay, by way of contribution, an amount that is equal
to the Plan Company’s share of the amount of any obligation under the SUN Indenture that has
been paid by the Plan Member (calculated on the basis that the relevant obligation is split in
equal proportion between the Plan Member and the Plan Company on a joint and several basis
as primary obligors) on written demand from the Plan Company.

7.4

The Deed of Contribution results in both the Plan Member and the Plan Company having rights
of contribution against each other as primary obligors in respect of the SUNs, and the Plan
Company and the other Obligors having rights of contribution against each other pursuant to
the SUN Indenture. It follows that the Plan Company cannot effectively seek a release or
variation of the SUN Holders’ claims against it without also seeking to release or vary the SUN
Holders’ rights against the Plan Member and the Obligors by compromising the SUN Holders’
claims against the Plan Member, the Plan Company and each other Obligor.
Chapter 15

7.5

In parallel with the Restructuring Plan, the Plan Company expects to file an application for
recognition of the Restructuring Plan in the United States under Chapter 15, Title 11 of the
United States Bankruptcy Code. If the Restructuring Plan is approved by the Plan Participants
and sanctioned by the Court, the Plan Company expects that the Restructuring Plan and its
effects will be recognised in the United States shortly after the Plan Sanction Hearing.

7.6

The Plan Company will publish notice of the Chapter 15 filing on the GLAS Portal.

8.

ADDITIONAL INFORMATION RELATING TO THE RESTRUCTURING PLAN
Material interests of directors

8.1

Directors of the Plan Company:
(a)

The Plan Company is managed by its board of directors. The current directors of the
Plan Company and their functions are as follows:
Name

Position

David Alexander Robertson Adams

Non-Executive Director

Beatrice Madeleine Valerie Lafon

Non-Executive Director

Mo Li

Non-Executive Director

Andrew David Pellington

Executive Director

Jinlong Wang

Executive Director

Bing Yuan

Non-Executive Director
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8.2

(b)

Save as disclosed in paragraph 8.3 below, none of the directors of the Plan Company
has any material interest (whether as a director, member, creditor or otherwise) in the
Plan Company.

(c)

Save as disclosed in paragraph 8.3 below, none of the directors of the Plan Company
has any material interest (whether as a director, member, creditor or otherwise) in the
Restructuring Plan.

(d)

Save as disclosed in this paragraph 8, the effect of the Restructuring Plan on interests
of the Plan Company’s directors will not be different from the effect on similar interests
of other persons.

(e)

The Restructuring Plan will, among other things, provide that the Plan Creditors give
mutual releases whereby they would release PizzaExpress Group Holdings Limited,
the Plan Member and each of its Subsidiaries and each of the Shareholder Parties (as
defined in the Lock-up Agreement) and each of their respective former and current
directors and representatives from every, any and all claims against such parties which
such Plan Participants have ever had, now have or hereafter can, shall or may have, in
connection with any steps, acts or omissions by or on behalf of such Released Party on
or prior to the Restructuring Effective Date in relation to the Restructuring, the Existing
SSNs and the SUNs.

Director confirmations
Save as disclosed in paragraph 8.3 below, as at the date of this Explanatory Statement none of
the directors has at any time within at least the past five years:

8.3

(a)

had any convictions in relation to fraudulent offences (whether spent or unspent);

(b)

been adjudged bankrupt or entered into an individual voluntary arrangement;

(c)

been a director of any company at the time of, or within 12 months preceding, any
receivership, compulsory liquidation, creditors’ voluntary liquidation, administration,
company voluntary arrangement or any composition or arrangement with that
company’s creditors generally or with any class of its creditors;

(d)

been a partner in a partnership at the time of, or within 12 months preceding, any
compulsory liquidation, administration or partnership voluntary arrangement of such
partnership;

(e)

had their assets form the subject of any receivership or been a partner of a partnership
at the time of, or within 12 months preceding, any assets thereof being the subject of a
receivership;

(f)

been subject to any official public incrimination and/or sanctions by any statutory or
regulatory authority (including any designated professional body); or

(g)

been disqualified by a court from acting as a director of a company or from acting in
the management or conduct of the affairs of any company.

Director Disclosures
(a)

Mo Li, Jinlong Wang and Bing Yuan are employees of Hony Capital, the majority
beneficial owner of the Group and a SUN Creditor.
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8.4

(b)

Andrew Pellington and Jinlong Wang are directors of PERL, which entered into a CVA
on 4 September 2020 following approval by the requisite majority of its creditors.

(c)

David Adams was a director of Debenhams PLC, Debenhams Retail Limited and
Debenhams Properties Limited, all of which entered administration on 9 April 2020.

(d)

David Adams is also currently a director of Conviviality PLC, which entered
administration on 6 April 2018.

Material Intragroup Agreements
The Plan Company is party to a number of intragroup agreements with its indirect shareholders
and affiliates (the “Intragroup Agreements”). The Intragroup Agreements include:

8.5

(a)

an intercompany loan agreement dated 18 August 2014 between the Plan Company as
the lender and PizzaExpress Group Limited as the borrower in the amount of
£890,113892.64;

(b)

an intercompany loan agreement dated 9 June 2015 between the Plan Company as the
lender and PizzaExpress International Holdings Limited as the borrower in the amount
of £52,518,621.39; and

(c)

an intercompany loan agreement dated 30 April 2020 between the Plan Company as
the lender and PizzaExpress Limited as the borrower in the amount of £37,200,000.

Litigation
The Plan Company confirms, to the best of its knowledge and belief, that at the date of this
Explanatory Statement, there is currently not any uninsured actual, threatened or potential civil
or administrative proceedings with a value in excess of £1,000,000 and that there have been no
criminal proceedings involving the Plan Company or any of its subsidiaries in the last 12
months.

8.6

Costs in relation to the Restructuring Plan
In accordance with the terms agreed between the Plan Company and the relevant advisers,
members of the Group have agreed to pay all fees, costs and expenses of the professional
advisers to the Ad Hoc Group which (i) were invoiced prior to the date of the Lock-up
Agreement, prior to or on 7 August 2020; and (ii) which are incurred on or after the date of the
Lock-up Agreement, in accordance with the terms of their relevant engagement letters, which
were entered into prior to execution of the Lock-up Agreement.
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PART C SUMMARY OF THE TERMS OF CERTAIN RESTRUCTURING DOCUMENTS
1.1

This Part C (Summary of the Terms of Certain Restructuring Documents) contains detailed
summaries of each of the Restructuring Documents in substantially final form. It is not intended
to be complete and it is subject to important limitations and exceptions. In addition, Part B
(Purpose of the Restructuring Plan And its Effects) contains a high level overview of the
Financial Restructuring.

1.2

For a more complete understanding of the Restructuring Implementation Deed, please refer to
the Restructuring Implementation Deed set out in substantially final form at Part F (The
Restructuring Implementation Deed)

1.3

This section contains a summary of the following documents listed below:
(a)

the Lock-up Agreement;

(b)

the Restructuring Implementation Deed;

(c)

the Global Deed of Release;

(d)

the SPA;

(e)

the New SSN Facility Notes Purchase Agreement;

(f)

the New Money Facility Notes Purchase Agreement;

(g)

the Amended Intercreditor Agreement; and

(h)

the Holdco SPV Shareholders’ Agreement and Holdco SPV Articles of Association.

1.4

This section contains summaries of the key documents required as part of the Financial
Restructuring, but is not intended to summarise all of the documents or arrangements required
as part of the Financial Restructuring.

1.5

Copies of the documents referred to in paragraph 1.3 above can be obtained from the GLAS
Portal https://glas-agency.appiancloud.com/suite/sites/pizza-express.

1.6

All other documents necessary to implement the Restructuring will also be made available to
Plan Participants on request. Any Plan Participant wishing to receive a copy of any document
should check the GLAS Portal or email the Information Agent at lm@glas.agency (Attention:
Manager, Liability Management – Pizza Express). Plan Participants are recommended to
review these documents and, when they feel it is appropriate or relevant, to consult with their
legal and tax advisers.

2.

SUMMARY OF THE KEY TERMS OF THE LOCK-UP AGREEMENT

2.1

Pursuant to the Lock-up Agreement, among other things, the Consenting Noteholders:
(a)

undertook to take all actions reasonably required to be taken in order to support,
facilitate, implement, consummate or otherwise give effect to the Restructuring in
accordance with the term sheets and the steps plan appended to the Lock-up
Agreement;

(b)

undertook to vote in favour of a waiver of any default, potential event of default or
event of default under or in respect of the Existing SSNs and the SUNs in certain
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circumstances, including the proposal, implementation and/or consummation of the
Operational Restructuring;
(c)

undertook not to support or vote in favour of any other plan, reorganisation,
arrangement or restructuring that is not the Restructuring;

(d)

undertook not to commence, take, support or actively assist any process or action,
which would, or would reasonably be expected to be inconsistent with or otherwise
delay or impede the implementation of the Restructuring; and

(e)

the Plan Member and other members of the Group undertook not to make any payment,
repayment redemption or prepayment of any principal, interest or other amount to the
Existing SSN holders or the SUNs without prior consent.

2.2

The Consenting Noteholders agreed not to sell, transfer, assign, novate, declare or create any
trust of any of its rights, title, interest or benefits (including voting rights) in respect of or
otherwise dispose of all or any part of their Locked-up Notes or grant a Sub-Participation,
unless the transferee or sub-participant is either a Consenting Noteholder or has agreed to
accede to the Lock-up Agreement.

2.3

It was agreed that Deutsche Trustee Company Limited would be removed as Existing SSN
Trustee and replaced with U.S. Bank Trustees and that Deutsche Bank AG, London Branch
would be removed as security agent under the terms of the Intercreditor Agreement and Elavon
Financial Services DAC would be appointed as replacement security agent.

2.4

It was agreed that each consenting Existing SSN Holder or any affiliate was entitled to
participate in the New Money Facility.

2.5

The Lock-up Agreement will terminate automatically on the earlier of the Restructuring
Effective Date and the Restructuring Longstop Time.

2.6

The Lock-up Agreement can also be terminated in certain other circumstances, including:
(a)

by mutual written agreement of the Plan Company, the Shareholder Parties and the
Majority Consenting Noteholders (as defined in the Lock-up Agreement) under the
Lock-up Agreement;

(b)

at the election of the Plan Company under the Lock-up Agreement if any Consenting
Noteholder does not comply with any undertaking given in the Lock-up Agreement
which has, or could reasonably be expected to have, a material adverse effect.

(c)

at the election of the requisite majority of the Consenting Noteholders under the Lockup Agreement upon the occurrence of certain events, including:
(i)

an insolvency event or enforcement action (other than an insolvency event or
enforcement action which is contemplated by the terms of the Lock-up
Agreement);

(ii)

an event of default (other than certain specified events of default);

(iii)

any action is taken after an event of default which is continuing under the Super
Senior Facility Agreement;

(iv)

if completion of the Restructuring by the Restructuring Longstop Time is not
possible; and
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(d)

at the election of the individual Consenting Noteholders under the Lock-up Agreement
upon the occurrence of certain events, including if entry into the Restructuring would
reasonably likely put the consenting noteholder in breach of any law or regulation.

3.

SUMMARY
OF
THE
KEY
IMPLEMENTATION DEED

TERMS

OF

THE

RESTRUCTURING

3.1

The Plan Company (for itself and as attorney for the Plan Participants), the relevant obligors,
the relevant administrative parties, the Existing Shareholder and certain of its affiliates and
certain other parties will enter into the Restructuring Implementation Deed.

3.2

The Restructuring Implementation Deed sets out the necessary steps to be taken for the
Restructuring Effective Date to occur and the Financial Restructuring to be implemented,
including execution and release of documents, and the instructions, directions, conditions
precedent, steps and sequencing required in order for the Financial Restructuring to take effect.
Deed Effective Time

3.3

The Restructuring Implementation Deed will become effective and legally binding on the date
on which it is executed and delivered by all parties thereto (the “Deed Effective Time”). The
Plan Company shall execute and deliver the Restructuring Implementation Deed on behalf of
all Plan Participants as soon as reasonably practicable after the Restructuring Plan becomes
effective. The Plan Company will notify the parties to the Restructuring Implementation Deed
on the occurrence of the Deed Effective Time.

3.4

Upon the Restructuring Implementation Deed becoming effective, the relevant parties thereto
are required to sign the documents required to implement the Financial Restructuring, which
documents will be held undated and in escrow. These include, among other, the documents
relating to the New SSN Facility Notes Purchase Agreement, the New Money Facility Notes
Purchase Agreement, the Holdco SPV Shareholders’ Agreement, the Holding Period Trust
Deed, the SPA, the STF, each Fee Letter, and the ICA Amendment and Restatement
Agreement, and certain customary conditions precedent. Certain other closing steps will take
place in accordance with the terms of the Restructuring Implementation Deed.
Security Agent Replacement

3.5

The Restructuring Implementation Deed contemplates an amendment to the Intercreditor
Agreement upon or shortly after the occurrence of the Deed Effective Time to remove: (i) a
requirement in the Intercreditor Agreement that the Plan Member be consulted for a period of
30 days before a security agent appointed under the terms of the Intercreditor Agreement be
replaced; and (ii) a restriction in the Intercreditor Agreement which requires the security agent
appointed under the terms of the Intercreditor Agreement to be a “bank”. Following such
amendment, the Restructuring Implementation Deed contemplates the resignation of Elavon
Financial Services DAC as Security Agent and the appointment of GLAS Trust Corporation
Limited as the replacement security agent under the terms of the Intercreditor Agreement.
Restructuring Steps

3.6

Once the conditions precedent set out in the Restructuring Implementation Deed have been
satisfied (or, if applicable, waived), the Plan Company will issue a notice, following which a
specific date shall be designated as the “Closing Date”. Each New Money Facility Noteholder
is required to transfer its subscription amount relating to the New Money Facility A Notes to
the New Money Facility Agent, to be held in escrow at 5 p.m. (London time) on the third
Business Day following the Closing Date Notification Date, being the date on which that notice
is issued.
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3.7

On the fourth Business Day following the Closing Date Notification Date, steps including the
following shall occur:
(a)

Holdco SPV shall issue Holdco SPV Shares to the New Money Facility Noteholders,
the SUN Holders and the Existing Shareholder;

(b)

Bidco SPV will issue the New SSNs to each New SSN Noteholders in accordance with
the New SSN Facility Notes Purchase Agreement and the New Money Facility Notes
Purchase Agreement, the Jerseyco Transaction Security Documents and the
corresponding closing legal opinions will be dated and released;

(c)

the SPA shall be dated and become effective in accordance with its terms, and the Plan
Member shall procure, deliver, or cause to be delivered the SPA Deliverables and the
Share Certificates (each as defined in the SPA);

(d)

the Existing SSN Trustee and the SUN Trustee, will direct the Successor Security
Agent to release the Plan Member from all liabilities arising under the Security
Documents;

(e)

the Plan Company will use part of the proceeds of the New SSNs to settle all amounts
due to the Existing SSN Holders in full;

(f)

all New SSN Facility 2 Liabilities of BidCo will be novated to Holdco SPV in
consideration for the Holdco Intercompany Loan which will itself become effective
and:
(i)

each New SSN Noteholder will receive an allotment of Holdco SPV Shares,
with the New SSN Noteholders in their capacity as New SSN Noteholders
holding an aggregate amount of 63 per cent of the Holdco SPV Shares. The
New SSN Facility 2 Liabilities will be released in consideration for the issue
of Holdco SPV Shares; and

(ii)

the Plan Member and other Obligors shall be released from all liabilities owed
to the SUN Trustee and the SUN Holders;

(g)

the Intercreditor Agreement will be amended and restated in accordance with the ICA
Amendment and Restatement Agreement;

(h)

Bidco SPV will issue to Holdco SPV Bidco Shares at a price equal to the quantum of
the Holdco Intercompany Loan and the subscription value paid by Holdco SPV will set
off the Holdco Intercompany Loan quantum owed between Holdco SPV and BidCo
SPV;

(i)

the Plan Company will issue to Bidco SPV a number of Plan Company Shares where
the aggregate nominal value of the shares will be equal to the quantum of the Bidco
SPV intercompany and the Plan Company Shares shall have a nominal individual value
of £1.00 per Plan Company Share;

(j)

Bidco SPV will release the Plan Companies and each member of the Group from all
liabilities arising under the PEF1 Intercompany Receivables;

(k)

the Closing Transaction Security Documents and corresponding closing legal opinions
(with the exception of the Jerseyco Transaction Security Documents and the related
closing legal opinions released at paragraph (b) above) will be released, the New
Money Facility A Notes Subscription Request will be deemed as having been delivered
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by Bidco SPV, the New Money Facility A Notes will be issued and the pre-funding
amount in relation to the New Money Facility A Notes will be released from escrow;
(l)

(m)

3.8

the following intercompany balances will be waived:
(i)

the Plan Member, PizzaExpress Limited, PizzaExpress (Restaurants) Limited
and PizzaExpress Group Limited will release PEGHL from all liabilities and
security arising under any intercompany payables; and

(ii)

PizzaExpress Limited, Al Rollo Limited, Roll & Shake Limited, Hunton House
Limited, Agenbite Limited, PizzaExpress (Wholesale) Limited and
PizzaExpress (Franchises) Limited will release the Plan Member from all
liabilities and security arising under any intercompany payables; and

certain Holdco SPV and Bidco SPV directors will resign and new Holdco SPV and
Bidco SPV directors’ appointments, as designated in the Restructuring Implementation
Deed, will become effective.

Once all closing steps and related actions have been completed, the Plan Company will notify
each party to the Restructuring Implementation Deed, such notice constituting notice of
completion of the Financial Restructuring and occurrence of the Restructuring Effective Date
on that date. The Global Deed of Release shall also be dated and released at that point in time.
Holding Period Trust and entitlements

3.9

Only Eligible Persons will be entitled to receive their entitlements to the Holdco SPV Shares
and/or the New SSNs and the Information Agent will require evidence (to its satisfaction) that
any such Plan Participant is an Eligible Person at the Record Time before they can receive their
entitlements to the Holdco SPV Shares and/or the New SSNs.

3.10

In addition, the minimum denomination with respect of the New SSNs will be £10,000 and will
need to be in integral multiples of £1,000. Any person with an entitlement of less than £10,000
will not be able to elect that such entitlement is issued to them or their Nominated Recipient
and shall instead have their entitlement issued, transferred or allocated (as applicable) in the
Holding Period Trust.

3.11

Entitlements to the Holdco SPV Shares and/or the New SSNs of those Plan Creditors who are
not Eligible Persons or (in the case of the New SSNs) whose entitlements are below the
minimum denomination will be issued to the Holding Period Trust. If the entitlement of any
person to the Holdco SPV Shares would otherwise result in an entitlement to a fraction of a
Holdco SPV Share, the entitlement of that person to the Holdco SPV Shares shall be rounded
down to the nearest whole number of Holdco SPV Shares and the person entitled to receive
such Holdco SPV Shares will have no entitlement to any resulting fractional amount which will
also be issued to Holding Period Trust.

3.12

It may be possible for certain entitlements to be transferred out of the Holding Period Trust to
the relevant Plan Creditor if, prior to the Holding Period Expiry Date, such Plan Creditor (i)
designates a Nominated Recipient who is an Eligible Person who is able to receive the Holdco
SPV Shares and/or the New SSNs or (ii) delivers a validly completed Account Holder Letter to
the Holding Period Trustee and Information Agent and provides satisfactory evidence that it is
an Eligible Person.

3.13

In accordance with the relevant stapling requirements contained in the Holdco SPV
Shareholders’ Agreement and the terms of the Holding Period Trust Deed, (a) where any person
is entitled to both New SSNs and Holdco SPV Shares that person (or its Nominated Recipient)
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may not receive New SSNs without also receiving the relevant entitlement to Holdco SPV
Shares (and vice versa); and (b) the Holding Period Trustee is instructed not to sell or otherwise
dispose of any New SSNs to a third party without also selling or otherwise disposing of the
equivalent entitlement to Holdco SPV Shares to the same third party (or a Related Party (as
defined in the Holdco SPV Shareholders’ Agreement) of that third party) (and vice versa).
3.14

Following the last day of the period of 12 months commencing on the Closing Date (the
“Holding Period”) and following compliance with the relevant notice requirements under the
Holding Period Trust Deed, the Holding Period Trustee will, as soon as reasonably practicable
thereafter, use reasonable endeavours to sell the assets in the Holding Period Trust on Arm’s
Length Terms for such consideration as it is able to obtain in the market at the time of sale and
subject to the relevant stapling requirements contained in the Shareholders’ Agreement and to
pay the net consideration to or to the order of those entitled thereto provided that such person
is not a KYC Outstanding Creditor. The Holding Period Trustee will hold any consideration
realised from the sale of such assets in the Holding Period Trust for a period of six months
commencing on the expiry of the Holding Period on trust for the beneficiaries entitled to such
proceeds.

3.15

Following that further period of six months, if the Holding Period Trustee has been unable to
sell or otherwise dispose of the assets in the Holding Period Trust, or there are any remaining
assets in the Holding Period Trust that could not be transferred to those entitled thereto (for any
reason whatsoever), then the Holding Period Trustee will, as soon as reasonably practicable
thereafter, sell or otherwise dispose of such assets and take all such steps as are necessary to
donate any net consideration realised from such sale or disposal as well as any remaining trust
assets to a charity to be designated by the Plan Company at that time.
Post-completion actions

3.16

Certain post-completion obligations apply under the terms of the Restructuring Implementation
Deed, including that:
(a)

Bidco SPV shall procure that all actions are undertaken as may be necessary to reflect
in all the relevant books and records the steps taken as part of the proposed
Restructuring;

(b)

the Plan Company shall take such actions as are reasonably requested by the Existing
SSN Trustee and the SUN Trustee to document the discharge of the Existing SSNs and
the SUNs;

(c)

the Original Shareholder Parties shall use all reasonable endeavours to procure that
within 12 months of the Closing Date each of the Plan Member and the PEGHL shall
have been wound up and the Bidco Group shall use commercially reasonable efforts to
facilitate the winding-up in accordance with the terms of the Restructuring
Implementation Deed; and

(d)

the Plan Company shall pay the reasonable costs and expenses properly incurred in the
winding-up of the Plan Member up to a maximum of £200,000 (exclusive of VAT (and
other tax) and disbursements), provided that such winding-up costs and expenses must
not be used to satisfy accrued and unpaid liabilities owed to any Hony Capital entity or
any other direct or indirect shareholders of the Plan Member.
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Representations and warranties
3.17

Each of the relevant obligors and Shareholder Parties will make certain representations on the
date of the Restructuring Implementation Deed and on the Closing Date, including in relation
to:
(a)

incorporation;

(b)

power and authority; and

(c)

the Restructuring Implementation Deed constituting its valid, legal and binding
obligations.

Waivers
3.18

Each of the Plan Creditors who is party to the Restructuring Implementation Deed irrevocably
waives, among other things, any default, event of default or termination event (however
described) under the Existing Notes Document which would or might occur as a result of the
steps or actions contemplated by the Restructuring, the Restructuring Implementation Deed or
the Financial Restructuring.
Authorisation and consent

3.19

Each party to the Restructuring Implementation Deed who is also a party to an Existing Notes
Document (as defined in the Restructuring Implementation Deed) consents to the
implementation of the transactions contemplated in the Restructuring Implementation Deed.
Termination

3.20

The Restructuring Implementation Deed will terminate automatically if the Restructuring
Effective Date does not occur before the Restructuring Longstop Time. The parties to the
Restructuring Implementation Deed may also decide to terminate it by way of written consent
of the Plan Company and Majority Plan Creditors (as defined in the Restructuring
Implementation Deed). The Restructuring Implementation Deed may also be terminated if
agreed by the Plan Company and certain other parties that an order of a governmental body or
court means that it is not possible to undertake the Financial Restructuring before the
Restructuring Longstop Time.

3.21

If the Restructuring Implementation Deed is terminated, the parties to it:
(a)

reserve all rights they may have against any other party which have accrued or arisen
prior to the termination of the Restructuring Implementation Deed; and

(b)

to the extent not already reversed or deemed void by the provisions of the Restructuring
Implementation Deed, shall seek to reverse any steps taken in contemplation of the
implementation of the Restructuring (subject to various conditions).

4.

SUMMARY OF THE GLOBAL DEED OF RELEASE

4.1

The Global Deed of Release includes mutual releases and waivers between, among others,
Bidco SPV, Holdco SPV, the Plan Company, the Existing SSN Holders, the SUN Holders, each
Obligor, PEGHL, the Existing Shareholder and certain other current indirect shareholders of
the Plan Company (extending also to affiliates, past and present directors, officers, partners,
employees, agents, and professional advisers). In addition, the releases and waivers will cover
the Information Agent, the Holding Period Trustee, the Existing SSN Trustee, the SUN Trustee,
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the New Money Facility Agent, the New SSN Facility Agent, the Successor Security Agent
(and each of their past and present directors, officers, partners, employees, agents, and
professional advisers) and the professional advisers of the Existing Security Agent. The releases
and waivers cover the Existing SSN Holders and the SUN Holders and their related parties in
their capacity as holders of the ultimate beneficial interests in the Existing SSNs and/or the
SUNs and in any other capacity with respect to the Existing SSNs, the SUNs and the
Restructuring, including (for the avoidance of doubt) as a member of the Ad Hoc Group, as
relevant.
4.2

The mutual releases and waivers will become effective once all closing steps and related actions
set out in the Restructuring Implementation Deed have been completed and include a release
and discharge of any and all claims and liabilities that have or may have arisen or may in the
future arise in connection with any steps, acts or omissions by or on behalf of any released party
on or prior to that time in relation to the Restructuring, the Existing SSNs and the SUNs
(including, without limitation, any steps, acts or omissions for the purpose of achieving a
restructuring transaction with respect to the Group and participation in any discussions and
negotiations with stakeholders of the Group in any capacity, the execution of the Global Deed
of Release and the carrying out of the steps and transactions contemplated therein in accordance
with its terms).

4.3

The release is subject to certain customary exclusions and liabilities, including in respect of any
claim or liability for fraud, wilful misconduct or gross negligence or any claim or liability
arising in respect of any Restructuring Document (as defined in the Restructuring
Implementation Deed) to which a released party is a party (other than as a director of PEGHL,
the Plan Member or any member of the Group). The release granted to certain parties who are
indirect shareholders of PEGHL may be revoked if that party brings any claim in relation to the
Restructuring, the Existing SSNs or the SUNs against any released party.

5.

SUMMARY OF THE KEY TERMS OF THE SPA

5.1

The share purchase agreement (the “SPA”) will be entered into between the Plan Member as
seller and Bidco SPV as purchaser. The key terms of the SPA are summarised below.

5.2

Pursuant to the terms of the SPA, Bidco SPV will acquire the entire issued share capital of the
Plan Company and all of its direct and indirect subsidiary undertakings (except, for the
avoidance of doubt, the China Group) (the “Shares”).

5.3

The Shares will be sold by the Plan Member free from encumbrances and with full title
guarantee. The Plan Member will give limited title and capacity warranties in favour of Bidco
SPV and the aggregate liability of the Plan Member to Bidco SPV under the terms of the SPA
shall be capped at £1.00.

5.4

The acquisition of the Shares will complete in accordance with Closing Step 3(a) of the
Restructuring Implementation Deed. The parties to the SPA will be obliged to deliver or procure
the delivery of customary deliverables to effect the transfer of the Shares on or prior to the date
of completion under the SPA.

5.5

The SPA shall be governed by English law and subject to the jurisdiction of the English courts.

6.

SUMMARY OF THE KEY TERMS OF THE NEW SSN FACILITY NOTES
PURCHASE AGREEMENT

6.1

The New SSN Facility Notes Purchase Agreement will be entered into between Bidco SPV as
the Issuer, the New Notes Guarantors as the Original Guarantors, the Existing SSN Holders as
the Original Noteholders, Global Loan Agency Services Limited as the Agent and the Successor
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Security Agent as the Security Agent. The New SSNs will be issued by Bidco SPV to the
Existing SSN Holders pursuant to and subject to the conditions set out in the New SSN Facility
Notes Purchase Agreement, the key terms of which are summarised below.
The New SSNs
6.2

The New SSNs will be issued for a final aggregate principal amount of £200 million (following
the partial equitisation of £265 million of the £465 million New SSNs which will be initially
issued on the Closing Date) in sterling with a maturity of 5 years from the Restructuring
Effective Date. Interest on a cash pay basis will be 8% per annum, provided that Bidco SPV
shall be permitted to elect to pay PIK interest instead at a rate of 9.5% per annum (such election
shall be permitted to be made in respect of interest periods within the first 24 months of the
Restructuring Effective Date). The New SSN holding of each New SSN Noteholder will be
determined on a pro rata basis by reference to the New SSN Noteholder’s holdings of the
Existing SSNs against the aggregate outstanding Existing SSNs held by all New SSN
Noteholders as at the Record Time.
Ranking

6.3

The New SSNs will be senior secured obligations of Bidco SPV and will rank (i) as to right of
payment, pari passu with the Super Senior Facility and the New Money Facility; and (ii) as to
the right of payment and proceeds of enforcement of the security post-acceleration event, junior
to the Super Senior Facility and the New Money Facility.
Transaction Security

6.4

The New SSNs will benefit from shared transaction security granted in favour of the Security
Agent as security for the obligations of Bidco SPV and the New Notes Guarantors under the
terms of the Super Senior Facility, the New SSNs and the New Money Facility which comprises
fixed and floating charges (or the jurisdictional equivalent) over substantially all the assets of
Bidco SPV and the New Notes Guarantors, including shares, bank accounts, real property, fixed
assets, insurance policies, receivables, material contracts and intellectual property and a fixed
charge granted by Holdco SPV over the shares in Bidco SPV and intercompany receivables.

6.5

The obligations of Bidco SPV under the New SSN Facility Notes Purchase Agreement will be
guaranteed on a senior secured basis by (i) each UK&I Subsidiary and (ii) each Non UK&I
Subsidiary such that, on a pro forma basis, the New Notes Guarantors generated not less than
90% of the consolidated revenue and consolidated EBITDA of the Group and represented more
than 90% of the consolidated total assets of the Group.
Optional Redemption

6.6

Before the first anniversary of the Restructuring Effective Date, Bidco SPV may redeem the
New SSN Facility at a make-whole premium based on the higher of: (i) (A) the aggregate of
102% of the principal amount of the New SSN Facility being prepaid or redeemed and all
required and scheduled interest payments that would otherwise have been accrued or been due
on the redemption or cancellation amount from (and including) the date the redemption or
cancellation is required to be made to (and including) the 12-month anniversary of the
Restructuring Effective Date computed at a discount rate equal to the applicable Gilt rate at the
date of such prepayment plus 50 basis points, over (B) the principal amount of the New SSN
Facility being prepaid or redeemed; and (ii) 2%.

6.7

On and after the first anniversary of the Restructuring Effective Date, the New SSNs will be
redeemed at par plus accrued interest plus a redemption fee equal to 2% of the principal amount
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of the New SSNs redeemed, with the redemption fee being 0% of the principal amount from
the second anniversary of the Restructuring Effective Date.
Stapling
6.8

No New SSN Noteholder may transfer any commitment under the New SSNs without also
simultaneously transferring a pro rata amount of its Holdco SPV Shares Entitlement.
Covenants, undertakings and events of default

6.9

The New SSN Facility Notes Purchase Agreement contains a number of covenants and
undertakings that restrict the activities of Bidco SPV and the New Notes Guarantors. The
covenants and undertakings in the New SSN Facility Notes Purchase Agreement are broadly
consistent with the Existing SSN Indenture, but with certain changes to reflect, among other
things, the new capital, organisational and governance structure of the Group and an enhanced
reporting package for the New SSN Noteholders.

6.10

The incurrence covenants include, among others:

6.11

(a)

limitations on indebtedness;

(b)

limitation on restricted payments;

(c)

limitation on liens;

(d)

limitations on restrictions on distributions from restricted subsidiaries;

(e)

limitation on sales of assets and subsidiary stock;

(f)

limitation on affiliate transactions;

(g)

limitations on mergers, consolidations or sales of all or substantially all assets;

(h)

no impairment of security interest;

(i)

restriction on business activities of subsidiaries; and

(j)

limitation on amendments to intercreditor agreements.

The New SSN Facility Notes Purchase Agreement also contains events of default that are
broadly consistent with the Existing SSN Indenture.
Governing law

6.12

The New SSN Facility Notes Purchase Agreement is governed by English law and the courts
of England and Wales have exclusive jurisdiction to settle any dispute arising out of or in
connection with the New SSN Facility Notes Purchase Agreement, except for the schedules
setting out the information undertakings, incurrence covenants and related definitions, which
shall be interpreted in accordance with the laws of the State of New York.

7.

SUMMARY OF THE KEY TERMS OF THE NEW MONEY FACILITY NOTES
PURCHASE AGREEMENT

7.1

The New Money Facility Notes Purchase Agreement will be entered into between Bidco SPV
as the Issuer, the New Notes Guarantors as the Original Guarantors, certain of the Existing SSN
Holders as the Original Noteholders, Global Loan Agency Services Limited as the Agent and
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the Successor Security Agent as the Security Agent. The New Money Facility Notes will be
issued by Bidco SPV to the certain of the Existing SSN Holders who agreed to participate in
the New Money Facility prior to the New Money Commitment Date pursuant to and subject to
the conditions set out in the New Money Facility Notes Purchase Agreement, the key terms of
which are summarised below.
The Notes
7.2

Under the New Money Facility Notes Purchase Agreement, Bidco SPV will issue senior
secured private placement notes to the Existing SSN Holders on the Restructuring Effective
Date in the aggregate principal amount of £144,044,321. The New Money Facility comprises
of the following facilities:
Facility A: £49,307,479 (“Facility A”)
Facility B: £21,052,632 (“Facility B”)
Facility C: £73,684,211 (“Facility C”).
The New Money Facility will have a maturity of 4.5 years from the Restructuring Effective
Date. There is no amortization and any amounts repaid shall not be available for re-drawing.
Interest on a cash pay basis will be 7.5% per annum provided that Bidco SPV shall be
permitted to elect to pay PIK interest instead at a rate of 9.0% per annum (such election shall
be permitted to be made in respect of interest periods within the first 24 months of the
Restructuring Effective Date).
Ranking

7.3

The notes under the New Money Facility will be senior secured obligations of Bidco SPV and
will rank (i) as to right of payment, pari passu with the Super Senior Facility and the New
SSNs; and (ii) as to the proceeds of enforcement of the security post-acceleration event, junior
to the Super Senior Facility and senior to the New SSNs.
Use of proceeds

7.4

Bidco SPV will apply all proceeds from Facility A and Facility B towards the general corporate
and working capital purposes of the Group. If drawn, Facility C will be applied towards
refinancing the Super Senior Facility and funding any related prepayment fee, make-whole or
redemption premium or similar payable in respect thereof.
Transaction Security

7.5

The New Money Facility will benefit from shared transaction security granted in favour of the
Successor Security Agent as security for the obligations of Bidco SPV and the New Notes
Guarantors under the terms of the Super Senior Facility, the New SSNs and the New Money
Facility which comprises fixed and floating charges (or the jurisdictional equivalent) over
substantially all the assets of Bidco SPV and the New Notes Guarantors, including shares, bank
accounts, real property, fixed assets, insurance policies, receivables, material contracts and
intellectual property and a fixed charge granted by Holdco SPV over the shares in Bidco SPV
and intercompany receivables.

7.6

The New Money Facility will be guaranteed on a senior secured basis by (i) each UK&I
Subsidiary and (ii) each Non UK&I Subsidiary such that, on a pro forma basis, the New Notes
Guarantors generated not less than 90% of the consolidated revenue and consolidated EBITDA
of the Group and represented more than 90% of the consolidated total assets of the Group.
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Backstop commitments and original issue discount
7.7

The OID of 5.00% will be payable in respect of the commitments under each of the facilities
of the New Money Facility. The OID in respect of Facility A will be deducted from the first
utilisation of Facility A. The OID in respect of Facility B and Facility C will be paid on the
earlier to occur of the first utilisation and cancellation of the relevant facility. As further
described at paragraph 4.43 of Part A (Background to and Reasons for the Restructuring Plan)
above, the Ad Hoc Group committed to fully backstop the New Money Facility for the Backstop
Fee, being a backstop commitment fee of £7,202,216, equal to 5% of the total amount of the
New Money Facility, which shall be payable in cash on the Restructuring Effective Date.
Optional Redemption

7.8

Before the first anniversary of the Restructuring Effective Date, Bidco SPV may redeem the
New Money Facility at a make-whole premium based on the higher of: (i) (A) the aggregate of
102% of the principal amount of the New Money Facility being prepaid or redeemed and all
required and scheduled interest payments that would otherwise have been accrued or been due
on the redemption or cancellation amount from (and including) the date the redemption or
cancellation is required to be made to (and including) the 12-month anniversary of the
Restructuring Effective Date computed at a discount rate equal to the applicable Gilt rate at the
date of such prepayment plus 50 basis points, over (B) the principal amount of the New Money
Facility being prepaid or redeemed; and (ii) 2%.
On and after the first anniversary of the Restructuring Effective Date, the New Money Facility
may be redeemed at par plus accrued interest plus a redemption fee equal to 2% of the principal
amount of the New Money Facility redeemed, with the redemption fee being 0% of the principal
amount from the second anniversary.
Stapling

7.9

No New Money Facility Noteholder may transfer any commitment under the New Money
Facility without also simultaneously transferring a pro rata amount of its New Money Facility
Share Entitlement.
Covenants, undertakings, representations and warranties, and events of default

7.10

The New Money Facility Notes Purchase Agreement contains a number of covenants and
undertakings that restrict the activities of Bidco SPV and the New Notes Guarantors. The
covenants and undertakings in the New Money Facility Notes Purchase Agreement are broadly
consistent with those in the Super Senior Facility Agreement, but with certain changes to reflect,
among other things, the new capital, organisational and governance structure of the Group and
an enhanced reporting package for the New Money Facility Noteholders.

7.11

The incurrence covenants include, among others:
(a)

limitations on indebtedness;

(b)

limitation on restricted payments;

(c)

limitation on liens;

(d)

limitations on restrictions on distributions from restricted subsidiaries;

(e)

limitation on sales of assets and subsidiary stock;
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7.12

(f)

limitation on affiliate transactions;

(g)

limitations on mergers, consolidations or sales of all or substantially all assets;

(h)

no impairment of security interest;

(i)

restriction on business activities of subsidiaries; and

(j)

limitation on amendments to intercreditor agreements.

The New Money Facility Notes Purchase Agreement also contains certain representations and
warranties and events of default which are substantively consistent with the Super Senior
Facility.
Conditions Precedent

7.13

The New Money Facility is subject to certain customary documentary conditions precedent to
initial drawdown under Facility A on the Restructuring Effective Date contained in the
Restructuring Implementation Deed. In respect of Facility B and C, there are customary
conditions regarding no default and compliance with repeating representations only.
Governing law

7.14

The New Money Facility Notes Purchase Agreement is governed by English law and the courts
of England and Wales have exclusive jurisdiction to settle any dispute arising out of or in
connection with the New Money Facility Notes Purchase Agreement, except for the schedules
setting out the information undertakings, incurrence covenants and related definitions, which
shall be interpreted in accordance with the laws of the State of New York.

8.

SUMMARY OF THE KEY TERMS OF THE AMENDED INTERCREDITOR
AGREEMENT

8.1

The Intercreditor Agreement shall be amended and restated on the terms of the Amended
Intercreditor Agreement pursuant to the ICA Amendment and Restatement Agreement, which
will be entered into between, among others the Plan Member, the Plan Company, Global Loan
Agency Services Limited as super senior creditor representative under the terms of the Super
Senior Facility Agreement, Global Loan Agency Services Limited as the facility agent under
the terms of the New Money Facility Notes Purchase Agreement, Global Loan Agency Services
Limited as the facility agent under the terms of the New SSN Note Purchase Agreement and
GLAS Trust Corporation Limited acting as security agent.

8.2

The key terms of the Amended Intercreditor Agreement are summarised below. For the
purposes of this summary of the key terms of the Amended Intercreditor Agreement, liabilities
in respect of:

8.3

(a)

the Super Senior Facility are designated “Super Senior Liabilities”;

(b)

the New Money Facility are designated “Priority Senior Secured Liabilities”; and

(c)

the New SSNs are designated “Senior Secured Notes Liabilities”.

Certain other terms used in this paragraph 8 which are not elsewhere defined in this Explanatory
Statement shall have the meaning given to them in the Amended Intercreditor Agreement.
Ranking and priority
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8.4

The Super Senior Liabilities, Priority Senior Secured Notes Liabilities and Senior Secured
Notes Liabilities shall rank pari passu in right of payment without any preference between
them. This is subject to certain significant exceptions and qualifications, including the
provisions governing the application of the proceeds of the enforcement of Transaction
Security, as described below.

8.5

The Transaction Security shall, subject to the terms of the Amended Intercreditor Agreement,
rank and secure the applicable Secured Obligations (but only to the extent that such Transaction
Security is expressed to secure those Liabilities) pari passu and without any preference between
them, subject to Clause 12.1 (Order of Application - Transaction Security) of the Amended
Intercreditor Agreement and without prejudice to Clause 13 (Equalisation) of the Amended
Intercreditor Agreement.
Entitlement to enforce Transaction Security

8.6

Under the Amended Intercreditor Agreement, the Security Agent will act in accordance with
enforcement instructions received from the Majority Priority Senior Secured Creditors, such
being, originally, those creditors who hold the New Money Facility whose New Money Facility
participations at that time aggregate to more than 50 per cent. of the total New Money Facility
participations at that time. Majority Priority Senior Secured Creditors would also include any
future permitted debt financing incurred on a pari passu basis with the New Money Facility.

8.7

The above provision is subject to exclusions, including if an insolvency event (other than an
insolvency event directly caused by any enforcement action taken by or at the request or
direction of a Super Senior Creditor) is continuing then the Security Agent will, to the extent
the Majority Super Senior Creditors, such being, at any time, those creditors who hold Super
Senior Facility participations whose Super Senior Facility participations at that time aggregate
to more than 66⅔ per cent. of the total Super Senior Facility participations at that time, elect to
provide such enforcement instructions, act in accordance with enforcement instructions
received from the Majority Super Senior Creditors until the Super Senior Discharge Date has
occurred.

8.8

There are significant exceptions and qualifications to the above described provisions
determining entitlement to enforce transaction security.
Enforcement principles

8.9

8.10

The Amended Intercreditor Agreement provides that, without prejudice to the enforcement
objective set out in therein, the Transaction Security will be enforced and other action as to
enforcement will be taken such that either:
(a)

all proceeds of enforcement are received by the Security Agent in cash for distribution
in accordance with Clause 12 (Application of Proceeds) of the Amended Intercreditor
Agreement; or

(b)

to the extent the Instructing Group is the Majority Priority Senior Secured Creditors,
sufficient proceeds from enforcement will be received by the Security Agent in cash to
ensure that, when the proceeds are applied in accordance with Clause 12 (Application
of Proceeds) of the Amended Intercreditor Agreement, the Super Senior Discharge
Date will occur (unless the Majority Super Senior Creditors agree otherwise).

Among other things, on:

71

(a)

a proposed enforcement in relation to assets comprising charged property other than
shares in a member of the Group, where the aggregate book value of such assets
exceeds £5,000,000 (or its equivalent); or

(b)

a proposed enforcement in relation to charged property comprising some or all of the
shares in a member of the Group over which Transaction Security exists,

the Security Agent shall, upon instructions from the Instructing Group, appoint an
internationally recognised investment bank or a “big four” accounting firm or other reputable,
third party independent professional firm to provide a fairness opinion, subject to the exceptions
which are further detailed in the Amended Intercreditor Agreement.
Distressed Disposal
8.11

8.12

8.13

8.14

A “Distressed Disposal” is a disposal of an asset of a member of the Group or a Security
Provider which is:
(a)

being effected at the request of an Instructing Group in circumstances where the
Transaction Security has become enforceable in accordance with the terms of the
relevant Security Documents;

(b)

being effected by enforcement of the Transaction Security in accordance with the terms
of the relevant Security Documents; or

(c)

being effected, after the occurrence of a Distress Event, by a Debtor or a Security
Provider to a person or persons which is not a member of the Group or a Security
Provider.

A “Distress Event” is any of:
(a)

an Acceleration Event; or

(b)

the enforcement of any Transaction Security.

Under the Amended Intercreditor Agreement, if a Distressed Disposal is being effected, the
Security Agent is irrevocably authorised to, in brief:
(a)

release security and issue letters of non-crystallisation of any floating charge;

(b)

release liabilities and security on a sale of shares in the capital of a debtor or security
provider;

(c)

release liabilities and security on a sale of shares in the capital of any holding company
of a debtor;

(d)

dispose of liabilities on a sale of shares in the capital of a debtor or the holding company
of a debtor; and

(e)

transfer obligations in respect of liabilities on a sale of shares in the capital of a debtor
or the holding company of a debtor.

The net proceeds of each Distressed Disposal (and the net proceeds of any disposal of debtor
liabilities pursuant to the actions the Security Agent is authorised to take as described at
paragraphs 8.13(d) above) shall be paid to the Security Agent (as the case may be) for
application in accordance with Clause 12 (Application of Proceeds) of the Amended
Intercreditor Agreement as if those proceeds were the proceeds of an enforcement of the
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Transaction Security and (to the extent that any disposal of liabilities or debtor liabilities has
occurred as described above) as if that disposal of liabilities or debtor liabilities had not
occurred.
8.15

In the case of a Distressed Disposal (or a disposal of debtor liabilities pursuant to the actions
the Security Agent is authorised to take as described at paragraphs 8.13(d) above) effected by
or at the request of the Security Agent, the Security Agent shall take reasonable care to obtain
a fair market price in the prevailing market conditions (although the Security Agent shall not
have any obligation to postpone such Distressed Disposal or disposal of liabilities in order to
achieve a higher price).

8.16

If a Distressed Disposal is being effected, unless the consent of any Senior Secured Notes
Creditor Representative and any Permitted Senior Secured Financing Creditor Representative
has been received, it is a further condition to the release that:
(a)

the proceeds of such sale or disposal is in cash (or substantially all in cash); and

(b)

all claims of the Senior Creditors against a member of the Group (if any) all of whose
shares (other than any minority interest not owned by members of the Group) are sold
or disposed of pursuant to such enforcement action, are unconditionally released and
discharged or sold or disposed of concurrently with such sale (and are not assumed by
the purchaser or one of its Affiliates) and all Security under the Security Documents in
respect of the assets that are sold or disposed of is simultaneously and unconditionally
released and discharged concurrently with such sale, provided that the Security Agent
shall be entitled to transfer such claim to the purchaser or its Affiliates if it determines
that the Senior Creditors will recover a greater amount if any such claim is sold or
otherwise transferred to the purchaser or one of its Affiliates and not released and
discharged and the Security Agent serves a written notice confirming the same; and

(c)

such sale or disposal is made:
(i)

pursuant to a competitive sales process defined as the “Public Auction” in
respect of which the Senior Creditors are entitled to participate; or

(ii)

where a financial adviser selected by the Security Agent has delivered an
opinion in respect of such sale or disposal that the amount received in
connection therewith is fair from a financial point of view, taking into account
all relevant circumstances, including the method of enforcement.

Application of Proceeds
8.17

The Amended Intercreditor Agreement provides that recoveries shall be applied by the Security
Agent in the following order of priority (in brief and subject to significant exceptions and
qualifications):
(a)

sums owing to the Security Agent, any Receiver or any Delegate;

(b)

sums owing to any Agent in respect of Agent Liabilities;

(c)

costs and expenses incurred by any Agent or Senior Creditor in connection with any
realisation or enforcement of the Transaction Security or action taken at the request of
the Security Agent under Clause 7.6 (Creditors’ Actions) of the Amended Intercreditor
Agreement;
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(d)

the Priority Hedging Liabilities, the Permitted Super Senior Arranger Liabilities and
the Permitted Super Senior Financing Liabilities, on a pro rata and pari passu basis;

(e)

the Priority Senior Secured Liabilities, the Permitted Priority Senior Secured Financing
Arranger Liabilities and the Permitted Priority Senior Secured Financing Liabilities, on
a pro rata and pari passu basis;

(f)

the Senior Secured Notes Liabilities, the Non-Priority Hedging Liabilities, the
Permitted Senior Secured Financing Arranger Liabilities and the Permitted Senior
Secured Financing Liabilities, on a pro rata and pari passu basis;

(g)

sums owing to any other person to whom the Security Agent is obliged to pay in priority
to any Debtor or any Security Provider; and

(h)

to the relevant Debtor or a Security Provider.

9.

SUMMARY OF THE KEY TERMS OF THE HOLDCO SPV SHAREHOLDERS’
AGREEMENT AND THE HOLDCO SPV ARTICLES OF ASSOCIATION

9.1

The Holdco SPV Shareholders’ Agreement will be entered into by the Holdco SPV and each
investor subscribing for Holdco SPV Shares in connection with the Restructuring (together, the
“Investors”).

9.2

The purpose of the Holdco SPV Shareholders’ Agreement and the Holdco SPV Articles of
Association is to set out the terms relating to the ownership and governance of the Holdco SPV.
The key terms of the Holdco SPV Shareholders’ Agreement and the Holdco SPV Articles of
Association are set out below.
Share Classes and Share Rights

9.3

Holdco SPV’s capital structure shall be comprised of voting ordinary shares and non-voting
preference shares (the “A Ordinary Shares” and the “Preference Shares” respectively, and
together “Shares”). The Preference Shares and A Ordinary Shares shall be issued in the ratio
94:6 (respectively). The Investors shall subscribe for Shares in the Holdco SPV as follows:
(a)

in the case of the holders of the Existing SSNs, Shares representing (in aggregate) 63%
of the issued share capital of the Holdco SPV immediately following the Restructuring
Effective Date, pro rata to their holdings of the Existing SSNs immediately prior to the
Restructuring Effective Date (the “New SSN Shares”);

(b)

in the case of the creditors under the New Money Facility, Shares representing (in
aggregate) 35% of the issued share capital of the Holdco SPV immediately following
the Restructuring Effective Date, pro rata to their commitments under the New Money
Facility immediately prior to the Restructuring Effective Date (the “New Money
Shares”);

(c)

in the case of the holders of the SUNs, Shares representing (in aggregate) 1% of the
issued share capital of the Holdco SPV immediately following the Restructuring
Effective Date, pro rata to their participation in the SUNs immediately prior to the
Restructuring Effective Date (the “SUN Shares”); and

(d)

in the case of the Existing Shareholder, Shares representing (in aggregate) 1% of the
issued share capital of New Topco immediately following the Restructuring Effective
Date (the “Existing Shareholder’s Shares”).
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9.4

Under the Holdco SPV Articles of Association, the A Ordinary Shares rank pari passu in all
respects (granting their holders the same rights to dividends, distributions and profits in all cases
on a pro rata basis, including upon a winding up of the Holdco SPV) and each A Ordinary
Share has one vote.

9.5

Under the Holdco SPV Articles of Association, the Preference Shares rank pari passu in all
respects but in priority to the A Ordinary Shares (granting their holders the same rights to
dividends, distributions and profits in all cases on a pro rata basis, including on a winding up
of New Topco) and shall be non-voting. The holders of Preference Shares will be entitled to a
fixed, cumulative, preferential dividend at the rate of 12% per annum, compounding annually
pursuant to the terms of the Holdco SPV Articles of Association.
Pre-emptive Rights on Issue of Further Shares

9.6

If, following the Restructuring Effective Date, there is a proposal to issue any equity securities
in any Group Company, under the Holdco SPV Shareholders’ Agreement and the Holdco SPV
Articles of Association each Investor (either itself or via a nominated designee) is given an
opportunity to subscribe, at the same time and on the same terms, for such percentage of the
securities to be issued as equates to its pro-rata share of the A Ordinary Shares in issue.

9.7

The foregoing pre-emption right does not apply in relation to any issuance:
(a)

to participants under the management incentive plan;

(b)

to another member of the Group that is wholly-owned (directly or indirectly) by the
Holdco SPV;

(c)

to an independent third party for non-cash consideration for the purposes of funding a
corporate acquisition, merger, joint venture or similar transaction entered into on arm’s
length terms; or

(d)

that is an “accelerated securities issuance” required for the purpose of avoiding or
addressing any likely or continuing event of default under the Group’s debt facilities,
provided that each holder of A Ordinary Shares that does not have the opportunity to
participate in such accelerated securities issuance is given the opportunity to “catchup” within 30 days thereafter.

Management Incentive Plan
9.8

Pursuant to the Holdco SPV Shareholders’ Agreement, the terms and structure of a new
management incentive plan (the “MIP”) will be determined by the remuneration and
nomination committee of the Holdco SPV in the six month period after the Restructuring
Effective Date and will reflect terms customary for a MIP of this nature. It is likely to involve
the issuance of a new class of non-voting B ordinary shares ranking pari passu with the A
Ordinary Shares (and possibly an additional class of non-voting ratchet shares) and the
opportunity for members of Group management to subscribe, in addition, for Preference Shares
and A Ordinary Shares in the same proportions as the Investors. The MIP will dilute all
shareholders equally on a pro rata basis.

9.9

If the members of Group management invited to participate in the MIP accept the offer, they
will be required to become a party to the Holdco SPV Shareholders’ Agreement.
Board Composition
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9.10

The terms relating to the board of Holdco SPV (the “Board”) are set out in the Holdco SPV
Shareholders’ Agreement. The Board shall at all times be comprised of at least three but no
more than five directors, comprising:
(a)

up to two executive directors appointed and removed by the Board;

(b)

up to three non-executive directors appointed and removed by the Investor Majority
(the “Investor Directors”), of which one (who must be independent) will be appointed
as the chairman (the “Chairman”) provided that in the first two years after the
Restructuring Effective Date (the “Initial Governance Period”) and subject to the
following:
(i)

each Anchor Investor will be entitled to appoint and remove one Investor
Director (other than the Chairman); and

(ii)

the appointment of the Chairman will also require the affirmative vote of the
Anchor Investors.

9.11

If on the first anniversary of the Restructuring Effective Date, an Anchor Investor has ceased
to hold at least 15% of the A Ordinary Shares held by Investors and outstanding at such date,
such Anchor Investor’s governance rights will be suspended and shall instead be exercisable
by those Investors who together hold more than 50% of the A Ordinary Shares at that time in
issue (the “Investor Majority”).

9.12

All decisions will be made by the Board subject to any delegation of day to day management
of the business to senior executive management in the ordinary course and in accordance with
the then current business plan and budget; and certain reserved matters which cannot be
undertaken without the consent of the Holdco SPV board or those Investors who together hold
at least 66⅔% of the A Ordinary Shares at that time in issue (the “Enhanced Investor
Majority”).
Committees

9.13

The Board is required under the Holdco SPV Shareholders’ Agreement to form a remuneration
and nomination committee with respect to executive management remuneration and Board
nominations (the “Remuneration & Nomination Committee”) and an audit committee (the
“Audit Committee”) as soon as reasonably practicable following the Restructuring Effective
Date. The Board may form any other committee that it deems useful for the purposes of specific
projects or in executing the Group’s strategy and business plan.

9.14

The Remuneration & Nomination Committee and the Audit Committee shall include such
number of Investor Directors as is required to represent a simple majority of the relevant
committee and such committee shall be quorate only when at least three members of the
relevant committee are present and Investor Directors represent a simple majority of such
members.
Board Observers

9.15

Each Investor holding at least 10% of the outstanding A Ordinary Shares held by Investors is
pursuant to the terms of the Holdco SPV Shareholders’ Agreement entitled to appoint an
observer to the Board, subject to a cap of three on the total number of observers that may be
appointed by the Investors at any one time (with priority given to the largest Investors by
holding of outstanding A Ordinary Shares proposing to appoint an observer). Such Board
observers may attend Board meetings and receive all information distributed or circulated to
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the Board (other than where necessary to protect legal privilege and subject to a customary
confidentiality undertaking) but cannot vote and shall not count towards quorum.
Transfers of Shares
9.16

Legal and/or beneficial title to the Shares shall be freely transferable to an affiliate or related
fund of an Investor, provided that the proposed transferee executes a deed of adherence to the
Holdco SPV Shareholders’ Agreement and undertakes that if it ever ceases to be an affiliate or
related fund, then it will immediately transfer its Shares back to the Investor or another affiliate
or related fund of the investor.

9.17

The Holdco SPV Shareholders’ Agreement and the Holdco SPV Articles of Association
provide that in no circumstances is an assignment or transfer of Shares permitted to a competitor
of the Group (except pursuant to the exercise of the Drag-Along Right (as set out below)).
Mandatory Offer

9.18

If a person (including any affiliates and related funds of such person) would as a result of a
proposed transfer of A Ordinary Shares cross either of the following ownership thresholds:
(a)

30% of the A Ordinary Shares (provided that this threshold shall not apply to any
Investor holding an entitlement to A Ordinary Shares as at the date of the Lock-Up
Agreement (by reference to the pro forma cap table of the Holdco SPV as at the date
of the Lock-Up Agreement)); and

(b)

50% of the A Ordinary Shares,

then pursuant to the Holdco SPV Shareholders’ Agreement and the Holdco SPV Articles of
Association such person must make an offer to buy all of the Shares (a “Mandatory Offer”).
9.19

The Holdco SPV Shareholders’ Agreement and the Holdco SPV Articles of Association sets
out the terms upon which a Mandatory Offer must be made to the other shareholders of the
Holdco SPV.
Drag-Along Right

9.20

If one or more Investors sell more than 50% of the A Ordinary Shares in a bona fide arms’
length transaction to an independent third party or independent third parties acting in concert,
the proposed buyer, which may be an existing Investor not affiliated with or otherwise acting
in concert with the selling Investors, may under Holdco SPV Shareholders’ Agreement and the
Holdco SPV Articles of Association, following execution of a binding agreement (whether
conditional or unconditional) for the sale of such Shares, require each other holder of Shares to
transfer all of their Shares not subject to the binding agreement.

9.21

The Holdco SPV Shareholders’ Agreement and the Holdco SPV Articles of Association sets
out the terms upon which the drag-along right becomes exercisable and the terms applicable to
any transfer of Shares by any dragged shareholders of the Holdco SPV.
Squeeze-out

9.22

If an Investor Group’s holding of A Ordinary Shares exceeds 75% of the A Ordinary Shares
then outstanding (the “Majority Shareholder”), then that Investor may under the Holdco SPV
Shareholders’ Agreement and the Holdco SPV Articles of Association require each other holder
of Shares to transfer all of their Shares to the Majority Shareholder.
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9.23

The Holdco SPV Shareholders’ Agreement and the Holdco SPV Articles of Association set out
the terms upon which the squeeze-out right becomes exercisable by the Majority Shareholder
and the terms applicable to any transfer of Shares by any shareholders of the Holdco SPV to
the Majority Shareholder pursuant to the squeeze-out mechanism.
Stapling

9.24

Pursuant to the terms of the Holdco SPV Shareholders’ Agreement, the A Ordinary Shares are
stapled to the Preference Shares (and vice versa), the New Money Shares are stapled to the
commitments under the New Money Facility (and vice versa) and the New SSN Shares are
stapled to the commitments under the New SSNs (and vice versa), so that, except as provided
below, no Investor may transfer (including pursuant to the mandatory offer, drag right and
squeeze out provisions) (i) any A Ordinary Shares without also simultaneously transferring a
pro-rata share of their Preference Shares, (ii) any New Money Shares without also
simultaneously transferring a pro rata amount of its commitments under the New Money
Facility or (iii) any New SSN Shares without also simultaneously transferring a pro rata amount
of its commitments under the New SSNs. Any transferee shall continue to be bound by the
stapling provisions.

9.25

Stapling will be on an Investor basis such that: (i) A Ordinary Shares, Preference Shares and
any stapled commitments under the post-Restructuring debt facilities may be subscribed for by
different affiliates, related funds or nominee entities of an Investor; and (ii) any such affiliate,
related fund or nominee entity shall be free to transfer A Ordinary Shares and/or Preference
Shares to any other Affiliate, related fund or nominee entity of the relevant Investor without
being required to transfer any stapled post-Restructuring debt facilities, and vice versa. The
stapling provisions relating to the post-Restructuring debt facilities will not apply to the SUN
Shares or the Existing Shareholder’s Shares.

9.26

The stapling provisions which apply to the New Notes will terminate on the third anniversary
of the Restructuring Effective Date, or earlier in accordance with the terms of the Holdco SPV
Shareholders’ Agreement. The stapling provisions which apply to the Preference Shares shall
only terminate on the earlier of redemption of such shares, or an Exit (as defined in the Holdco
SPV Articles of Association).
Amendments

9.27

Amendments can be made to the Holdco SPV Shareholders’ Agreement or the Holdco SPV
Articles of Association with the approval of 66⅔% of the A Ordinary Shares, provided that
amendments that require a higher threshold as a matter of law shall require such higher approval
as stipulated by law. Any amendment which disproportionately and materially adversely affects
an Investor relative to all other Investors, shall also require that affected Investor’s consent.
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PART D RISK FACTORS
In addition to the other information contained in this Explanatory Statement, you should carefully
consider the following risk factors in connection with the proposed Plan. The risks and uncertainties
the Group describes below are not the only ones it faces. Additional risks and uncertainties of which it
is not aware or that it currently believes are immaterial may also adversely affect its business,
prospects, financial condition and results of operations. If any of the possible events described below
were to occur, the Group’s business, prospects, financial condition and results of operations could be
materially and adversely affected. All statements in this Explanatory Statement are to be read subject
to, and are qualified in their entirety by, the matters referred to in this section.
Risks relating to the Restructuring Plan
Delay or failure of the Restructuring Plan to be approved by the Plan Participants or to be sanctioned
by the Court may materially adversely affect the interests of the Plan Participants and the Group’s
financial condition and liquidity.
If votes in favour of the Restructuring Plan are not obtained at the relevant Plan Meetings from at least
one class of Plan Participants who would receive a payment, or have a genuine economic interest in the
Plan Company, in the event of the relevant alternative, the Restructuring Plan will be withdrawn and
will not become effective and the compromise and arrangement contemplated by the Restructuring Plan
will not be implemented.
Even if the Restructuring Plan is approved at the Plan Meeting, it is possible for a person with an interest
in the Restructuring Plan (whether a Plan Participant or otherwise) to object to the Restructuring Plan
and to attend or be represented at the Plan Sanction Hearing in order to make representations that the
Restructuring Plan should not be approved and to appeal against the granting of the order sanctioning
the Restructuring Plan (the “Court Order”). Therefore, it is possible that objections will be made at or
before the Plan Sanction Hearing or that an appeal will be made against the granting of the Court Order
by the Court and that any such objections or appeal will delay or possibly prevent the Financial
Restructuring (or any other transaction) being implemented which could have a destabilising effect on
the business of the Group and as a result the financial condition and liquidity of the Group may be
materially adversely affected.
In order for the Restructuring Plan to become effective under English law, it must receive the sanction
of the Court and the Court Order must be lodged with the Registrar of Companies. The Court will not
sanction the Restructuring Plan unless it is satisfied that: (i) the classes of relevant Plan Participants
have been properly constituted; (ii) if a Dissenting Class has voted against the Restructuring Plan, that
none of the members of the Dissenting Class would be any worse off than they would be in the event
of the relevant alternative; and (iii) as a matter of discretion, the Court considers that it is proper to
sanction the Restructuring Plan. There can be no assurance that the Court will sanction the Restructuring
Plan. If the Court does not sanction the Restructuring Plan, or approves it subject to conditions or
amendments which: (i) the Plan Company and other relevant parties deem unacceptable; or (ii) would
have (directly or indirectly) a material adverse effect on the interests of any Plan Participants and such
conditions or amendments are not approved by the Plan Participants, the Restructuring Plan will not
become effective and it is unlikely that the Financial Restructuring (or any other transaction) will be
implemented.
If the Restructuring Plan does not become effective, the financial condition and liquidity of the Group
may be materially adversely affected.
The Restructuring Plan may not be recognised or enforced in the United States.
There is a possibility that the U.S. Bankruptcy Court will not recognise the Restructuring Plan under
Chapter 15, Title 11 of the United States Bankruptcy Code. If the U.S. Bankruptcy Court declines to
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recognise the Restructuring Plan under Chapter 15, Title 11 of the United States Bankruptcy Code, the
Restructuring Plan may not be recognised or be enforceable against a Plan Participant in the United
States.
Plan Participants are responsible for complying with the procedures set out in this Explanatory
Statement.
Plan Participants are solely responsible for complying with all of the procedures of the Restructuring
Plan including, but not limited to, submitting Account Holder Letters and Proxy Forms in accordance
with the instructions and information provided to Plan Participants in this Explanatory Statement, as
applicable. Further details on voting at the Plan Meetings are set out in Appendix 2 (Instructions and
Guidance to Plan Participants) of this Explanatory Statement.
Plan Participants are responsible for assessing the merits of the Restructuring Plan.
Each Plan Participants is responsible for independently assessing the merits of the Restructuring Plan.
This Explanatory Statement has been prepared without taking into account the objectives, financial
situation or needs of any particular recipient of it and, consequently, the information contained in this
Explanatory Statement may not be sufficient or appropriate for the purpose for which a recipient might
use it. Any such recipients should conduct its own due diligence and consider the appropriateness of
the information in this Explanatory Statement having regard to its own objectives, financial situations
and needs and making an assessment of how this Explanatory Statement and the Restructuring Plan will
affect them.
Breach of obligation.
There is a risk that the proposal or the implementation of the Restructuring Plan, or the taking of any
steps required to implement the Restructuring Plan, may constitute a breach of the Group’s contractual
obligations under one or more agreements. The consequences of such a breach may include the
termination of such agreements and may adversely affect the results of operations and financial
condition of the Group.
Risks relating to the Group
Events of default currently outstanding under certain of the Plan Company’s financial indebtedness.
As at the date of this Explanatory Statement, there may be actual or potential defaults, events of default
or termination events (howsoever described) under certain debt documents of the Plan Company arising
out of or in connection with the Restructuring, including the August Interest Non-Payments.
The creditors which have executed the Lock-up Agreement have agreed to forbear in respect of certain
suspended defaults. The Lock-up Agreement is terminable in a number of specified circumstances,
whereupon the relevant defaults, events of default or termination events (howsoever described) would
become enforceable. The termination of the forbearances under the Lock-up Agreement and the taking
of accelerative action by the Existing SSN Trustee with respect to the non-payment of Existing SSN
interest would cause a cross-default under the Super Senior Facility. It is likely that the termination of
the Lock-up Agreement would result in an acceleration of the Super Senior Facility, the Existing SSNs
and the SUNs. The Group anticipates that it would not have sufficient liquidity to repay the Super Senior
Facility, the Existing SSNs and the SUNs, and the security granted in respect of the Super Senior
Facility and the Existing SSNs would become enforceable.
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Risks relating to the Holdco SPV Shares
There is no existing market for the Holdco SPV Shares and an active trading market for the Holdco
SPV Shares is not expected to develop or be sustained
Prior to the Restructuring, there has been no trading market for the Holdco SPV Shares. The Group can
give no assurance that an active trading market for the Holdco SPV Shares will develop or, if developed,
could be sustained following the closing of the Restructuring. If an active trading market is not
developed or maintained, the liquidity and trading price of the Holdco SPV Shares could be adversely
affected. Holdco SPV Shares may be subject to price volatility and the market price of the Holdco SPV
Shares may decline disproportionately in response to developments that are unrelated to the
Restructured Group’s operating performance. The Holdco SPV does not have a fixed winding-up date
and therefore, unless shareholders vote to wind up the Holdco SPV, shareholders will only be able to
realise their investment through an exit, drag-along sale, squeeze-out sale, mandatory offer or sale with
the consent of the relevant parties to the Holdco SPV Shareholders’ Agreement. Shareholders may not
receive a return on their investment or may receive a negative return and lose some or all of their
investment.
Shareholders in the United States and other jurisdictions outside of Jersey may not be able to
participate in future equity offerings.
The Holdco SPV Shareholders’ Agreement provides for pre-emption rights in favour of shareholders
in the Holdco SPV, unless such rights are dis-applied in the circumstances prescribed in and pursuant
to the Holdco SPV Shareholders’ Agreement. However, securities laws of certain jurisdictions may
restrict Holdco SPV’s ability to allow participation by shareholders in future offerings. In particular,
shareholders in the United States may not be entitled to exercise these rights, unless either the Holdco
SPV Shares and any other securities that are offered and sold are registered under the Securities Act, or
the Holdco SPV Shares and such other securities are offered pursuant to an exemption from, or in a
transaction not subject to, the registration requirements of the Securities Act. The Holdco SPV cannot
assure prospective investors that it will file any such registration statements, or that any exemption from
such overseas securities law requirements would be available to enable United States or other
shareholders to exercise their pre-emption rights or, if available, that the Holdco SPV will utilise any
such exemption, each of which would result in shareholders in restricted jurisdictions being unable to
participate in any such future issue.
Not all rights available to shareholders under U.S. law will be available to holders of the Holdco SPV
Shares.
Rights afforded to shareholders under Jersey law differ in certain respects from the rights of
shareholders in typical US companies. The rights of holders of the Holdco SPV Shares are governed by
Jersey law, the Holdco SPV Articles of Association and the English law Holdco SPV Shareholders’
Agreement. These rights differ from the rights of shareholders in typical US corporations and some
other non-Jersey corporations. In particular, under Jersey law the circumstances under which the
shareholders of Jersey companies may bring derivative actions against the directors are limited. Under
Jersey law, in most cases, only the Holdco SPV may be the proper plaintiff for the purposes of
maintaining proceedings in respect of wrongful acts committed against it and, generally, neither an
individual shareholder, nor any group of shareholders, has any right of action in such circumstances
(albeit the shareholders may petition for the right to take an action on behalf of the Holdco SPV against
the directors). In addition, Jersey law does not afford appraisal rights to dissenting shareholders in the
form typically available to shareholders in a U.S. company, and it may be difficult for a non-Jersey
shareholder to prevail in a claim against the Holdco SPV under, or to enforce liabilities predicated upon,
non-Jersey securities laws.
It may not be possible for a non-Jersey shareholder to effect service of process upon the Holdco SPV
or the directors within the non-Jersey shareholder’s country of residence or to enforce against the
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Holdco SPV or the directors judgements of courts of the non-Jersey shareholder’s country of residence
based on civil liabilities under that country’s securities laws (unless such judgements are recognised in
the relevant foreign jurisdiction). There can be no assurance that a non-Jersey shareholder will be able
to enforce any judgements in civil and commercial matters or any judgements under the securities laws
of countries other than Jersey against the Holdco SPV or the directors who are residents of Jersey or
countries other than those in which the judgement is made. In addition, Jersey or other courts may not
impose civil liability on the directors in any original action based solely on the foreign securities laws
brought against the Holdco SPV or the directors in a court of competent jurisdiction in Jersey or other
countries.
The issuance of additional Holdco SPV Shares in connection with future acquisitions, any share
incentive or share option plan or otherwise may dilute all other shareholdings.
The Restructured Group may seek to raise financing to fund future acquisitions and other growth
opportunities or in connection with share incentive or share option plans. The Holdco SPV may, for
these and other purposes, issue additional equity or convertible equity securities. As a result, existing
holders of Holdco SPV Shares may suffer dilution in their percentage ownership or the price of the
Holdco SPV Shares may be adversely affected.
Shareholders outside the UK may be subject to exchange rate risk.
The Holdco SPV Shares are priced in pound sterling and will be quoted and traded in pound sterling.
An investment in Holdco SPV Shares by an investor whose principal currency is not pound sterling
exposes the investor to foreign currency exchange rate risk. Any depreciation of pound sterling in
relation to such foreign currency will reduce the value of the investment in the Holdco SPV Shares or
any dividends in foreign currency terms.
Risks Related to the New Notes, the New Notes Guarantees, the New Notes Collateral and the
Restructuring
Substantial leverage and debt service obligations could adversely affect the business.
Following the issuance of the New Notes, the Restructured Group would have a substantial amount of
outstanding indebtedness with significant debt service requirements. As at June 30, 2020, after giving
pro forma effect to the Restructuring and the issuance of the New Notes, the total borrowings of the
Restructured Group would be approximately £319 million.
The degree to which the Restructured Group will be leveraged following the issuance of the New Notes
could have important consequences for holders of the New Notes, including, but not limited to:


making it more difficult for the Restructured Group to satisfy its obligations with respect to its
various debt and liabilities;



increasing the Restructured Group’s vulnerability to, and reducing its flexibility to respond to,
general adverse economic and industry conditions;



requiring the dedication of a substantial portion of the Restructured Group’s cash flow from
operations to the payment of principal of, and interest on, indebtedness, thereby reducing the
availability of such cash flow to fund working capital, capital expenditures, acquisitions, joint
ventures, product research and development or other general corporate purposes;



limiting the Restructured Group’s flexibility in planning for, or reacting to, changes in its business
and the competitive environment and the industry in which it operates;
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placing the Restructured Group at a competitive disadvantage as compared to its competitors, to
the extent that they are not as highly leveraged; and



limiting the Restructured Group’s ability to borrow additional funds and increasing the cost of any
such borrowing.

Any of these or other consequences or events could have a material adverse effect on the Restructured
Group’s ability to satisfy its debt obligations, including the New Notes and the Super Senior Facility.
The Restructured Group’s ability to meet its debt service obligations, including under the New Notes
and the Super Senior Facility, or to refinance its debt, depends on the Restructured Group’s future
operating and financial performance, which will be affected by its ability to successfully implement its
business strategy as well as general economic, financial, competitive, regulatory and other factors
beyond its control.
If the Restructured Group does not generate sufficient cash flow from operations, or if future borrowings
are not available to it in an amount sufficient to enable it to pay its indebtedness or to fund other liquidity
needs, the Restructured Group may need to refinance all or a portion of its indebtedness on or before
the maturity thereof, sell assets, reduce or delay capital investments or seek to raise additional capital,
any of which could have a material adverse effect on its operations. In addition, the Restructured Group
may not be able to affect any of these actions, if necessary, on commercially reasonable terms or at all.
Any refinancing of the Restructured Group’s debt could be at higher interest rates and may require it to
comply with more onerous covenants, which could further restrict business operations. The terms of
existing or future debt instruments may limit or prevent the Restructured Group from taking any of
these actions. If the Restructured Group defaults on the payments required under the terms of certain of
its indebtedness, that indebtedness, together with debt incurred pursuant to other debt agreements or
instruments that contain cross-default or cross-acceleration provisions, may become payable on
demand, and the Restructured Group may not have sufficient funds to repay all of its debts.
The Restructured Group’s inability to generate sufficient cash flow to satisfy its debt service obligations,
or to refinance or restructure its obligations on commercially reasonable terms or at all, would have an
adverse effect, which could be material, on its business, financial condition and results of operations,
as well as on its ability to satisfy its debt obligations.
The Restructured Group will be subject to restrictive debt covenants that may limit its ability to
finance future operations and capital needs and to pursue business opportunities and activities and,
if it defaults under its debt covenants, it may not be able to meet its payment obligations.
The Super Senior Facility Agreement, New SSNs Notes Purchase Agreement and New Money Facility
Notes Purchase Agreement restrict, among other things, the Restructured Group’s ability to:


incur or guarantee additional indebtedness and issue certain preferred stock;



create or incur certain liens;



make certain payments, including dividends or other distributions;



prepay or redeem subordinated debt or equity;



make certain investments;



create encumbrances or restrictions on the payment of dividends or other distributions, loans or
advances to, and on the transfer of, assets to its subsidiaries;



sell, lease or transfer certain assets, including stock of subsidiaries;
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engage in certain transactions with affiliates;



consolidate or merge with other entities; and



impair security interests.

All these limitations will be subject to significant exceptions and qualifications. The covenants to which
the Restructured Group will be subject could limit its ability to finance its future operations and capital
needs and its ability to pursue business opportunities and activities that may be in its interest. The
Restructured Group’s ability to comply with these covenants and restrictions may be affected by events
beyond its control. These include prevailing economic, financial and industry conditions. If the
Restructured Group breaches any of these covenants or restrictions, it may be in default under the Super
Senior Facility Agreement, New SSN Facility Notes Purchase Agreement and/or New Money Facility
Notes Purchase Agreement (as applicable), and the relevant lenders or holders could elect to declare the
debt, together with accrued and unpaid interest and other fees, if any, immediately due and payable, and
proceed against any collateral securing that debt. If the debt under the Super Senior Facility Agreement,
New SSN Facility Notes Purchase Agreement and/or New Money Facility Notes Purchase Agreement
or any other material financing arrangement entered into by the Restructured Group were to be
accelerated, its assets may be insufficient to repay in full the Super Senior Facility, the New Notes and
any other debt incurred by it.
In addition, the Super Senior Facility Agreement includes the following financial covenants:


a minimum EBITDA financial covenant. Such financial covenant requires the Restructured Group
to maintain a specified minimum amount of Consolidated EBITDA (as such term is defined in and
calculated in accordance with the Super Senior Facility Agreement) (“Minimum EBITDA”) if as
at the relevant testing date (i.e. each quarter date) the relevant levels of EBITDA are not exceeded
this will be an Event of Default under the Super Senior Facility Agreement, provided that with
respect to the four fiscal quarters commencing on 30 June 2020, if there is a breach of the minimum
EBITDA covenant, the lenders under the Super Senior Facility may elect to receive either (i)
payment of an agreed waiver fee; or (ii) the repayment in full of the Super Senior Facility without
call protection on a date not earlier than 30 days after relevant notice is given by the lenders under
the Super Senior Facility. Compliance with the Minimum EBITDA covenant is evidenced by
submitting a compliance certificate in accordance with the terms of the Super Senior Facility
Agreement; and



a minimum liquidity financial covenant. The Restructured Group is required to report on its
liquidity. If the Restructured Group does not maintain a minimum levels of the Liquidity Amount
(as defined in and calculated in accordance with the Super Senior Facility Agreement), being £7.5
million as at the relevant testing date (i.e. each month end) this will be an Event of Default under
the Super Senior Facility Agreement.

The Restructured Group’s ability to comply with its Minimum EBITDA and minimum liquidity
financial covenants can be affected by events beyond its control, and the Restructured Group
cannot make any assurances that those will be complied with.
Upon the occurrence of any event of default under the Super Senior Facility Agreement, subject to
applicable cure periods and other limitations on acceleration or enforcement, the relevant creditors
could cancel the availability of the facilities and elect to declare all amounts outstanding under the Super
Senior Facility, together with accrued interest, immediately due and payable.
In addition, any default or acceleration under the Super Senior Facility Agreement could lead to an
event of default and acceleration under other debt instruments that contain cross-default or crossacceleration provisions, including the New Notes. If creditors of the Restructured Group, including
the creditors under the Super Senior Facility Agreement, accelerate the payment of those amounts,
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the assets of the Restructured Group may not be sufficient to repay in full that indebtedness and
other indebtedness then outstanding.
Litigation may lead to delay, alteration or withdrawal of the Restructuring.
The Group, Bidco SPV, the Existing SSN Trustee, the Existing Security Agent and/or the Successor
Security Agent and any of their successors from time to time (collectively, the “Agents”) may become
involved in litigation by security holders or third parties challenging the terms, consideration or validity
of the Restructuring, including by holders of the SUNs. While we believe that the Restructuring is valid
and in compliance with applicable law, the Existing SSN Indenture, the Intercreditor Agreement and
the other existing indebtedness of the Group, there can be no assurance that Bidco SPV, the Group
and/or the Agents would prevail in any such litigation. Any litigation may lead to possible delay,
amendment, withdrawal or termination of the Restructuring.
Certain of our subsidiaries will not guarantee the New Notes, and the New Notes and each of the
New Notes Guarantees will be structurally subordinated to the liabilities and preference shares (if
any) of our non-New Notes Guarantor subsidiaries.
Generally, claims of creditors of a non-New Notes Guarantor subsidiary, including trade creditors, and
claims of preferred or minority shareholders (if any) of the subsidiary, will have priority with respect
to the assets and earnings of the subsidiary over the claims of creditors of its parent entity, including
claims under any intercompany loans and claims by holders of the New Notes under the guarantees of
the New Notes given by the New Notes Guarantors (the “New Notes Guarantees”). In the event of any
foreclosure, dissolution, winding-up, liquidation, reorganization, administration or other bankruptcy or
insolvency proceeding of any of our non-New Notes Guarantor subsidiaries, holders of their
indebtedness and their trade creditors will generally be entitled to payment of their claims from the
assets of those subsidiaries before any assets are made available for distribution to such subsidiary’s
parent entity. As such, the New Notes and each New Notes Guarantee will each be structurally
subordinated to the creditors (including trade creditors) and preference shareholders (if any) of the nonNew Notes Guarantor subsidiaries for the New Notes.
Each New Notes Guarantee and security interest will be subject to certain limitations on enforcement
and may be limited by applicable law or subject to certain defences that may limit its validity and
enforceability.
The New Notes Guarantors will guarantee the payment of the New Notes on a senior basis. Each New
Notes Guarantee will provide the holders of the New Notes with a direct claim against the relevant New
Notes Guarantor. However, the New SSN Facility Notes Purchase Agreement and New Money Facility
Notes Purchase Agreement will include language to the effect that each New Notes Guarantee and each
security interest granted as well as any other obligation under a security document will be limited so as
to ensure compliance with local law. The New Notes Guarantees, security interests and other obligations
will also be subject to applicable corporate and other laws and defences. These laws and defences may
include those that relate to fraudulent conveyance, financial assistance, corporate benefit, capital
maintenance, liquidity maintenance or similar laws and regulations. In general, these laws prohibit
companies from providing financial assistance to anyone for the purpose of acquiring their shares and
limit the circumstances in which companies can transfer economic benefits to their shareholders outside
the payment of properly declared dividends. They also provide for limitations that affect the rights of
creditors generally in case an entity becomes insolvent.
Bidco SPV is a holding company and depends on distributions from its subsidiaries to service and
repay the New Notes; certain covenants in our financing arrangements and other agreements may
limit the availability of operating cash flow to Bidco SPV.
Bidco SPV is a holding company and conducts its operations principally through, and derives its
revenues principally from, its subsidiaries. The ability of Bidco SPV’s subsidiaries to pay dividends or
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make other distributions or payments to Bidco SPV will be subject to the availability of profits or funds
for such purpose which, in turn, will depend on the future performance of the subsidiary concerned
which, to a certain extent, is subject to general economic, financial, competitive, legislative, regulatory
and other factors that may be beyond its control. In addition, certain of our subsidiaries are subject to
restrictions on the making of such distributions contained in its financing arrangements, and such
financing arrangements may actually prohibit the ability of these subsidiaries to move cash within the
restricted group. Applicable tax laws and regulations may also subject such payments to further
taxation. There can be no assurance that Bidco SPV’s subsidiaries will generate sufficient profits or
cash flow from operations or that alternative sources of financing will be available at any time in an
amount sufficient to enable these subsidiaries to service their indebtedness and to fund their other
liquidity needs and also make payments to Bidco SPV sufficient to allow all payment obligations under
the New Notes to be met.
The New Notes will be secured only to the extent of the value of the assets that have been granted as
security for the New Notes, and in the event that the New Notes Collateral is enforced, the lenders
under the Super Senior Facility Agreement and counterparties of certain hedging obligations will be
paid with the proceeds from the enforcement of New Notes Collateral in priority to the holders of the
New Notes.
If an event of default occurs and the obligations under the New Notes are accelerated, the New Notes
will be secured only to the extent of the value of the New Notes Collateral underlying their security
interest. Subject to certain exceptions, the New Notes will be secured on a first-ranking basis by the
same assets that secure the Super Senior Facility Agreement. The Restructured Group may incur
additional indebtedness in the future, which may also be secured by the New Notes Collateral. If the
value of the New Notes Collateral is less than the value of the claims of the holders of the New Notes
together with the claims of the other secured creditors, those claims may not be satisfied in full.
No appraisals of any of the security have been prepared by Bidco SPV or on its behalf in connection
with the offering of the New Notes. The fair market value of the security is subject to fluctuations based
on factors that include, among others, the Restructured Group’s ability to implement its business
strategy, the ability to sell the security in an orderly sale, general economic conditions, the availability
of buyers, whether or not the business is sold as a going concern, regulatory restrictions that could affect
such sale and similar factors. The amount to be received upon a sale of any security would be dependent
on numerous factors, including but not limited to the actual fair market value of the security at such
time, general, market and economic conditions and the timing and the manner of the sale. There also
can be no assurance that the security will be saleable and, even if saleable, the timing of any liquidation
or foreclosure is uncertain and there could be substantial delays. Furthermore, entry into the security
documents, enforcement of the New Notes Collateral and any transfer of the Restructured Group’s
operations may require, in certain jurisdictions, governmental or other regulatory consents, approvals
or filings or might otherwise be challenged. Such consents, approvals or filings may take time to obtain
or may not be obtained at all. As a result, enforcement may be delayed and the value of the New Notes
Collateral may be significantly decreased.
To the extent that liens, rights or easements granted to third parties encumber assets located on property
owned by the Restructured Group, such third parties have or may exercise rights and remedies with
respect to the property subject to such liens that could adversely affect the value of the security and the
ability of the Successor Security Agent to realize or foreclose on the security. By the nature of the
Restructured Group’s business, some or all of the security may be illiquid and may have no readily
ascertainable market value. In the event that a bankruptcy case is commenced by or against any member
of the Restructured Group, if the value of the security is less than the amount of principal and accrued
and unpaid interest on the New Notes and other senior secured obligations, interest may cease to accrue
on the New Notes from and after the date the bankruptcy petition is filed. In the event of a foreclosure,
liquidation, bankruptcy or similar proceeding, it cannot be assured that the proceeds from any sale or
liquidation of the security will be sufficient to pay the obligations due under the New Notes.
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The security interests over property and assets of Bidco SPV and its subsidiaries and any additional
security interests will be subject to the agreed security principles and the Amended Intercreditor
Agreement. The agreed security principles set forth limitations on the requirement to grant security
interests in favour of the New Notes in certain circumstances and may result in recoveries from security
interests being limited or security not being granted at all over particular types or classes of assets.
Furthermore, the Amended Intercreditor Agreement provides that proceeds from the enforcement of the
New Notes Collateral will be applied to repay claims of the lenders under the Super Senior Facility
Agreement and creditors of other priority indebtedness (including certain hedging providers) in priority
to the holders of the New Notes and other secured obligations. Holders of the New Notes may therefore
receive less from the proceeds of the New Notes Collateral in an enforcement or insolvency scenario
than if they were not required to share the proceeds.
Holders of the New Notes will not control certain decisions regarding the New Notes Collateral.
The New Notes will generally be secured by the same New Notes Collateral securing the obligations
under the Super Senior Facility Agreement and certain hedging obligations. Bidco SPV and its
subsidiaries can incur significant additional indebtedness and other obligations that may be secured by
the same New Notes Collateral under the terms of the New SSN Facility Notes Purchase Agreement
and New Money Facility Notes Purchase Agreement.
The Amended Intercreditor Agreement will provide for the Successor Security Agent to act upon the
instructions of an instructing group, which will in most circumstances be holders of more than 50% of
the aggregate principal amount of the New Money Facility Notes (and any indebtedness that ranks pari
passu with the New Money Facility Notes). The above provision is subject to exclusions, including if
an insolvency event (other than if an insolvency event directly caused by any enforcement action taken
by or at the request of the majority of the lenders under the Super Senior Facility) is continuing or if the
lenders under the Super Senior Facility have not been fully repaid within six months of the date the first
enforcement instructions were given. If these exclusions apply, creditors of 66⅔% of the aggregate
principal amount of super senior indebtedness (which includes drawn and undrawn commitments under
the Super Senior Facility Agreement and could include certain hedge counterparties) would act as the
instructing group.
These arrangements could result in the enforcement of the New Notes Collateral in a manner that results
in lower recoveries by holders of the New Notes. Furthermore, other creditors not subject to the
Amended Intercreditor Agreement could have interests that differ from the interests of holders of the
New Notes and may elect to commence enforcement action against Holdco SPV, Bidco SPV or its
subsidiaries at a time when it would be disadvantageous for the holders of the New Notes to do so. In
addition, Bidco SPV or one or more of its subsidiaries could seek protection under applicable
bankruptcy laws, or the value of certain New Notes Collateral could otherwise be impaired, reduced or
eliminated in value due to delays in enforcement.
If the Successor Security Agent sells New Notes Collateral comprising the shares of Bidco SPV or any
of Bidco SPV’s subsidiaries as a result of an enforcement action in accordance with the Amended
Intercreditor Agreement, claims under the New Notes and the New Notes Guarantees and the liens over
any other assets securing the New Notes and the New Notes Guarantees may be released.
There are circumstances other than repayment or discharge of the New Notes under which the New
Notes Collateral securing the New Notes and the New Notes Guarantees will be released
automatically, without your consent or the consent of the New Notes Trustee.
Under various circumstances, the New Notes Guarantees and the New Notes Collateral securing the
New Notes will be released automatically. In addition, if the Successor Security Agent sells New Notes
Collateral comprising the shares of Bidco SPV or any of Bidco SPV’s subsidiaries as a result of an
enforcement action in accordance with the Amended Intercreditor Agreement, then claims under the
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New Notes and the New Notes Guarantees may be released or transferred. The ability of a holder of the
New Notes to recover on the New Notes could be materially impaired in such circumstances.
Bidco SPV and the New Notes Guarantors will have control over certain of the New Notes Collateral,
and the operation of the business or the sale of particular assets could reduce the pool of assets
securing the New Notes.
The security documents will allow Bidco SPV and the New Notes Guarantors to remain in possession
of, retain exclusive control over, freely operate, and collect, invest and dispose of any income from
certain of the New Notes Collateral. So long as no default or event of default under the New SSN
Facility Notes Purchase Agreement, the New Money Facility Notes Purchase Agreement or the Super
Senior Facility Agreement would result therefrom, Bidco SPV and the New Notes Guarantors may,
among other things, subject to the terms of the security documents, without any release or consent by
the New Notes Trustee or the Successor Security Agent, conduct ordinary course activities with respect
to the New Notes Collateral such as selling, modifying, factoring, abandoning or otherwise disposing
of the New Notes Collateral and making ordinary course cash payments, including repayments of
indebtedness. Any of these activities could reduce the value of the New Notes Collateral, which could
reduce the amounts payable to holders of the New Notes from the proceeds of any sale of the New
Notes Collateral in the case of an enforcement of the liens on the New Notes.
Your rights in the New Notes Collateral may be adversely affected by the delay in or failure to grant
or perfect security interests in the New Notes Collateral.
Under applicable law, a security interest in certain assets can only be properly perfected, and its priority
retained, through certain actions undertaken by the secured party or the grantor of the security, as
applicable. The liens on the New Notes Collateral securing the New Notes may not be perfected with
respect to the claims of the New Notes if Bidco SPV or the Successor Security Agent, as applicable,
fail or are unable to take the actions required to perfect any of these liens or if it has been agreed that
such perfection steps shall not be taken on the basis that such steps have undesirable effects.
Furthermore, applicable law requires that certain property and rights acquired after the grant of a general
security interest, such as real property, equipment subject to a certificate and certain proceeds, can only
be perfected at or promptly following the time such property and rights are acquired and identified.
Bidco SPV and the New Notes Guarantors have limited obligations to assist the Successor Security
Agent in perfecting the security interest of the holders of the New Notes in specified New Notes
Collateral. There can be no assurance that the Successor Security Agent will monitor, or that Bidco
SPV will inform the Successor Security Agent of, the future acquisition of property and rights that
should constitute New Notes Collateral, and that the necessary action will be taken to properly create
and perfect the security interest in such property and rights acquired after the issuance of the New Notes.
The Successor Security Agent has no obligation or responsibility to perfect the security interests in New
Notes Collateral or to monitor the acquisition of additional property or rights that should constitute New
Notes Collateral or the creation or perfection of any security interest. The failure to create or perfect
such additional security interests may adversely affect the relevant security interest and/or the priority
of such security interest in favour of the New Notes.
The granting of security interests in the New Notes Collateral in connection with the issuance of the
New Notes may create hardening periods for such security interests in accordance with the law
applicable in certain jurisdictions.
The release of existing security interests in the New Notes Collateral which secure the Existing SSNs
and the granting of new security interests in the New Notes Collateral in connection with the issuance
of the New Notes offered hereby or additional New Notes in the future may create direct or indirect
hardening or voidance periods as applicable for such security interests in certain jurisdictions. The
applicable hardening or voidance period for these new security interests may run from the moment such
security interests are extended and perfected with respect to the New Notes or, if later, the issuance of
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such New Notes. At each time, if the security interest granted, perfected, extended or recreated were to
be enforced before the end of the applicable hardening or voidance period, it may be declared void
and/or it may not be possible to enforce it. In addition, the granting of shared security interests to secure
existing and new indebtedness or future indebtedness, as the case may be, may restart or reopen
hardening periods in certain jurisdictions in particular because the New SSN Facility Notes Purchase
Agreement and New Money Facility Notes Purchase Agreement will permit the release and retaking of
security granted in favour of the New Notes in certain circumstances including in connection with the
incurrence of future debt. If the grantor of such security interests were to become subject to a bankruptcy
or winding up proceeding after the issuance of the New Notes, any mortgage or security interest in the
New Notes Collateral delivered after the issuance of the New Notes would face a greater risk than
security interests in place as at the date of the issuance of the New Notes of being avoided by the grantor
or by its trustee, receiver, liquidator, administrator or similar authority, or otherwise set aside by a court,
as a preference under insolvency law.
It may be difficult to realize the value of the New Notes Collateral securing the New Notes.
The New Notes Collateral securing the New Notes will be subject to defects, encumbrances, liens and
other imperfections permitted under the New SSN Facility Notes Purchase Agreement, the New Money
Facility Notes Purchase Agreement and the Amended Intercreditor Agreement. The existence of any
such exceptions, defects, encumbrances, liens and other imperfections could adversely affect the value
of the New Notes Collateral securing the New Notes, as well as the ability of the Successor Security
Agent to realize or foreclose on such New Notes Collateral. Furthermore, the ranking of security
interests can be affected by a variety of factors, including, among others, the timely satisfaction of
perfection requirements, statutory liens or re-characterization under the laws of certain jurisdictions.
There can be no assurance that the assets comprising the New Notes Collateral are, or will be, free and
clear from third-party prior ranking security rights or other interests, such as security interests arising
under standard contract terms or by operation of law. Any such rights or interests would adversely affect
the value of the New Notes Collateral and the ability of the Successor Security Agent to realize or
foreclose such New Notes Collateral.
The security interests of the Successor Security Agent will be subject to practical problems generally
associated with the realization of security interests in New Notes Collateral. The Successor Security
Agent may also need to obtain the consent of a third party to enforce a security interest in certain
jurisdictions. There is no assurance or guarantee that the Successor Security Agent will be able to obtain
any such consent. There is no assurance or guarantee that the consents of any third parties will be given
when required to facilitate a foreclosure on such assets. Accordingly, the Successor Security Agent may
not have the ability to foreclose upon those assets, and the value of the New Notes Collateral may
decline significantly.
Enforcement of the New Notes Collateral across multiple jurisdictions may be difficult.
The New Notes Collateral will be governed by the laws of multiple jurisdictions. In the event of
bankruptcy, insolvency or a similar event, proceedings could be initiated in any of these jurisdictions.
Accordingly, the rights under the New Notes Collateral will be subject to the laws of the respective
jurisdiction, and it may be difficult to effectively enforce such rights in multiple bankruptcies,
insolvency and other similar proceedings. Moreover, such multi-jurisdictional proceedings are typically
complex and costly for creditors and often result in substantial uncertainty and delay in the enforcement
of creditors’ rights. The application of these various laws in multiple jurisdictions could trigger disputes
over which jurisdictions’ law should apply and could adversely affect the ability to enforce the security
and to realize any recovery under the New Notes and the New Notes Guarantees.
The security interests in the New Notes Collateral will be granted to the Successor Security Agent
rather than directly to the holders of the New Notes. The ability of the Successor Security Agent to
enforce certain of the New Notes Collateral may be restricted by local law.
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The security interests in the New Notes Collateral that will secure the obligations of Bidco SPV under
the New Notes and the obligations of the New Notes Guarantors under the New Notes Guarantees will
not be granted directly to the holders of the New Notes but will be granted only in favour of the
Successor Security Agent. The New SSN Facility Notes Purchase Agreement and New Money Facility
Notes Purchase Agreement will provide, and the Amended Intercreditor Agreement will provide, that
only the Successor Security Agent has the right to enforce the Security Documents. As a consequence,
holders of the New Notes will not have direct security interests and will not be entitled to take
enforcement action in respect of the New Notes Collateral securing the New Notes, except through the
New Notes Trustee, who will (subject to the provisions of the New SSN Facility Notes Purchase
Agreement and New Money Facility Notes Purchase Agreement) provide instructions to the Successor
Security Agent in respect of the New Notes Collateral.
In addition, the ability of the Successor Security Agent to enforce the security interests in the New
Notes Collateral is subject to mandatory provisions of the laws of each jurisdiction in which security
interests over the New Notes Collateral are taken. For example, the laws of certain jurisdictions may
not allow for an appropriation of certain pledged assets, but require a sale through a public auction and
certain waiting periods may apply. There is some uncertainty under the laws of certain jurisdictions as
to whether obligations owed to beneficial owners of the New Notes that are not identified as registered
holders in a security document will be validly secured.
The insolvency and administrative laws of Jersey and the respective jurisdictions of incorporation of
the New Notes Guarantors may not be as favourable as the U.S. bankruptcy laws or the laws of
another jurisdiction and may preclude holders of the New Notes from recovering payments due on
the New Notes.
Bidco SPV is incorporated under the laws of Jersey, and the New Notes Guarantors are incorporated
under the laws of various jurisdictions. In the event that Bidco SPV, the New Notes Guarantors, any
future New Notes Guarantors, if any, or any other of Bidco SPV’s subsidiaries experienced financial
difficulty, it is not possible to predict with certainty in which jurisdiction or jurisdictions insolvency or
similar proceedings would be commenced, or the outcome of such proceedings. New Notes Guarantees
and New Notes Collateral provided by entities organized in certain jurisdictions are also subject to
material limitations pursuant to their terms, by statute or otherwise. Any enforcement of the New Notes
Guarantees or security after bankruptcy or an insolvency event in such other jurisdictions will be subject
to the insolvency laws of the relevant entity’s jurisdiction of organization or other jurisdictions. The
insolvency and other laws of each of these jurisdictions may be materially different from, or in conflict
with, each other, including in the areas of rights of secured and other creditors, the ability to void
preferential transfers, priority of governmental and other creditors, the ability to obtain post-petition
interest and duration of the proceedings and preference periods. The application of these laws, or any
conflict among them, could call into question whether, and to what extent, the laws of any particular
jurisdiction’s laws should apply, adversely affect the ability of a holder of the New Notes to enforce its
rights under the New Notes Guarantees or the New Notes Collateral in these jurisdictions and limit any
amounts that holders of the New Notes may receive.
Insolvency laws and other limitations on the New Notes Guarantees and the security may adversely
affect their validity and enforceability.
Bidco SPV’s obligations under the New Notes will be guaranteed by, and secured by certain assets of,
the New Notes Guarantors or their shares in various jurisdictions. Although laws differ among these
jurisdictions, in general, applicable fraudulent transfer and conveyance laws, equitable principles and
insolvency laws and limitations on the enforceability of judgments obtained in New York courts in such
jurisdictions could limit the enforceability of the New Notes Guarantee and the security against a New
Notes Guarantor or New Notes Collateral provider. Courts may also in certain circumstances avoid the
security interest or the New Notes Guarantee where the New Notes Collateral provider is close to, or in
the vicinity of, insolvency. The following discussion of fraudulent transfer, conveyance and insolvency
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law, although an overview, describes generally applicable terms and principles, which are defined under
the relevant jurisdiction’s fraudulent transfer and insolvency statutes.
In insolvency proceedings, it is possible that creditors of the New Notes Guarantors, the New Notes
Collateral providers or the appointed insolvency administrator may challenge the New Notes
Guarantees and security, and intercompany obligations generally, as preferences, transaction at an
undervalue, invalid charges, fraudulent transfers or conveyances or on other grounds. If so, such laws
may permit a court, if it makes certain findings, to:


avoid or invalidate all or a portion of a New Notes Guarantor’s obligations under its guarantee or
the security interests provided by Bidco SPV or such New Notes Guarantor;



direct that Bidco SPV and/or the holders of the New Notes return any amounts paid under a
guarantee or any security document to the relevant New Notes Guarantor or to the respective New
Notes Collateral provider or to a fund for the benefit of the New Notes Guarantor’s creditors or
the New Notes Collateral provider; and



take other action that is detrimental to holders of the New Notes.

If Bidco SPV cannot satisfy its obligations under the New Notes and any New Notes Guarantee or
security interest is found to be a preference, transaction at an undervalue, invalid charge, fraudulent
transfer or conveyance or is otherwise set aside, it cannot be assured that any amounts outstanding under
the New Notes will ever be repaid in full. In addition, the liability of each New Notes Guarantor under
its guarantee of the New Notes and the liability of each New Notes Collateral provider will be limited
to the amount that will result in such guarantee or security interest not constituting a fraudulent
conveyance or improper corporate distribution or otherwise being set aside. The amount recoverable
from a New Notes Guarantor or a New Notes Collateral provider under the security documents will also
be limited. However, there can be no assurance as to what methodology a court would apply in making
a determination of the maximum liability of each New Notes Guarantor or each New Notes Collateral
provider and whether a court would give effect to such attempted limitation. Also, there is a possibility
that the entire guarantee or security interest may be set aside, in which case, the New Notes Guarantor’s
or New Notes Collateral provider’s entire liability may be extinguished.
In order to initiate any of these actions under fraudulent transfer or other applicable principles, courts
would likely, for example, need to find that, at the time the security interests were created, the New
Notes Collateral provider:


issued such security interest with the intent of hindering, delaying or defrauding current or future
creditors or with a desire to prefer some creditors over others, or created such security after its
insolvency;



created such security interest in a situation where a prudent business person as a shareholder of
such New Notes Collateral provider would have contributed equity to such New Notes Collateral
provider or where the relevant beneficiary of the security interest knew or should have known that
the New Notes Collateral provider was insolvent or a filing for insolvency had been made; or



received less than reasonably equivalent value for incurring the debt represented by the security
interest on the basis that the security interest were incurred for our benefit, and only indirectly the
New Notes Collateral provider’s benefit, or on some other basis and (i) was insolvent or rendered
insolvent by reason of the creation of the security interest, or subsequently became insolvent for
other reasons, (ii) was engaged, or was about to engage, in a business transaction for which the
New Notes Collateral provider’s assets were unreasonably small or (iii) intended to incur, or
believed it would incur, debts beyond its ability to make required payments as and when they
would become due.
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Different jurisdictions evaluate insolvency on various criteria, but a New Notes Guarantor or New Notes
Collateral provider generally may, in different jurisdictions, be considered insolvent at the time it issued
a guarantee or created any security if:


its liabilities exceed the fair market value of its assets;



it cannot pay its debts as and when they become due (and it is unable to get further credit); or



the present saleable value of its assets is less than the amount required to pay its total existing
debts and liabilities, including contingent and prospective liabilities, as they mature or become
absolute.

It cannot be assured which standard a court would apply in determining whether a New Notes Guarantor
or a New Notes Collateral provider was “insolvent” as at the date the New Notes Guarantees were
issued or security was created or that, regardless of the method of valuation, a court would not determine
that Bidco SPV or a New Notes Guarantor was insolvent on that date, or that a court would not
determine, regardless of whether or not a New Notes Guarantor or a New Notes Collateral provider was
insolvent on the date the respective guarantee was issued or security interest was created, that payments
to holders of the New Notes constituted fraudulent transfers on other grounds.
Holders of the New Notes may not be able to recover in civil proceedings for U.S. securities law
violations.
Bidco SPV and the New Notes Guarantors and their respective subsidiaries are organized outside the
United States. Most or all of the directors and executive officers of Bidco SPV and the New Notes
Guarantors are expected to be non-residents of the United States and most or all of their assets are
located outside of the United States. Although Bidco SPV and the New Notes Guarantors will submit
to the jurisdiction of certain New York courts in connection with any action under U.S. securities laws,
holders of the New Notes may be unable to effect service of process within the United States on Bidco
SPV’s directors and executive officers located outside the United States. In addition, as the assets of
Bidco SPV and the New Notes Guarantors and their respective subsidiaries and those of their directors
and executive officers are located outside of the United States, holders of the New Notes may be unable
to enforce judgments obtained in the U.S. courts against them. Moreover, in light of recent decisions of
the U.S. Supreme Court, actions of Bidco SPV and the New Notes Guarantors may not be subject to
the civil liability provisions of the federal securities laws of the United States.
Additionally, there is uncertainty as to whether the courts of foreign jurisdictions would enforce (i)
judgments of United States courts obtained against Bidco SPV and Bidco SPV’s managing directors
who are not residents of the United States predicated upon the civil liability provisions of the United
States federal and state securities laws, or (ii) in original actions brought in such foreign jurisdictions
against Bidco SPV or such persons predicated upon the United States federal and state securities laws.
The transfer of the New Notes will be restricted, which may adversely affect their liquidity and the
price at which they may be sold.
Because the New Notes have not been, and will not be, and are not required to be, registered under the
Securities Act or the securities laws of any other jurisdiction, they may not be offered or sold in the
United States except to “qualified institutional buyers” (“QIBs”) in accordance with Rule 144A or to
institutional “accredited investors” (within the meaning of Rule 501(a)(1), (2), (3) or (7) under the
Securities Act), to non-U.S. persons in offshore transactions in accordance with Regulation S or
pursuant to another exemption from, or in a transaction not subject to, the registration requirements of
the Securities Act and all other applicable laws. These restrictions may limit the ability of investors to
resell the New Notes. It is the obligation of holders of the New Notes to ensure that their offers and
sales of the New Notes within the United States and other countries comply with applicable securities
laws.
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There may not be an active trading market for the New Notes, in which case the ability to sell the
New Notes may be limited.
Bidco SPV cannot assure you as to:


the liquidity of any market in the New Notes;



the ability to sell the New Notes; or



the prices at which it may be possible to sell the New Notes.

Future trading prices for the New Notes will depend on many factors, including, among other things,
prevailing interest rates, the Restructured Group’s operating results and the market for similar securities.
Historically, the market for non-investment grade securities has been subject to disruptions that have
caused substantial volatility in the prices of securities similar to the New Notes. The liquidity of a
trading market for the New Notes may be adversely affected by a general decline in the market for
similar securities and is subject to disruptions that may cause volatility in prices. The trading market for
the New Notes may attract different investors and this may affect the extent to which the New Notes
may trade. It is possible that the market for the New Notes will be subject to disruptions. Any such
disruption may have a negative effect on holders of the New Notes, regardless of Bidco SPV’s prospects
and financial performance. As a result, there is no assurance that there will be an active trading market
for the New Notes. If no active trading market develops, it may not be possible to resell New Notes at
a fair value, if at all.
The New Notes may not become or remain listed on the Official List of the Exchange.
Although application will be made to the International Stock Exchange Authority Limited for the listing
of and permission to trade in the New Notes on the Official List of The International Stock Exchange
(the “Exchange”), there can be no assurance that the New Notes will be listed on the Official List of
the Exchange, that such permission to trade in the New Notes will be granted or that such listing will
be maintained. If Bidco SPV cannot maintain the listing on the Exchange and the admission to dealing
on the Official List thereof, or if it becomes unduly burdensome to make or maintain such listing, Bidco
SPV may cease to make or maintain such listing on the Official List of the Exchange. Listing of any of
the New Notes on the Official List of the Exchange does not imply that a public offering of any of the
New Notes in Guernsey or Jersey has been authorized. Although no assurance is made as to the liquidity
of the New Notes as a result of the listing on the Official List of the Exchange or another recognized
listing exchange for comparable issuers, failure to be approved for listing or the delisting (whether or
not for an alternative admission to listing on another stock exchange) of the New Notes, as applicable,
from the Official List of the Exchange may have a material effect on a holder’s ability to resell the New
Notes, as applicable, in the secondary market.
Credit ratings may not reflect all risks, are not recommendations to buy or hold securities and may
be subject to revision, suspension or withdrawal at any time.
One or more independent credit rating agencies may assign credit ratings to the New Notes. The credit
ratings address Bidco SPV’s ability to perform its obligations under the terms of the New Notes and
credit risks in determining the likelihood that payments will be made when due under the New Notes.
The ratings may not reflect the potential impact of all risks related to the structure, market, additional
risk factors discussed herein and other factors that may affect the value of the New Notes. A credit
rating is not a recommendation to buy, sell or hold securities and may be subject to revision, suspension
or withdrawal by the rating agency at any time. No assurance can be given that a credit rating will
remain constant for any given period of time or that a credit rating will not be lowered or withdrawn
entirely by the credit rating agency if, in its judgment, circumstances in the future so warrant. A
suspension, reduction or withdrawal at any time of the credit rating assigned to the New Notes by one
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or more of the credit rating agencies may adversely affect the cost and terms and conditions of Bidco
SPV’s financing and could adversely affect the value and trading of such New Notes.
Bidco SPV may not have the ability to raise the funds necessary to finance an offer to repurchase the
New Notes upon the occurrence of a change of control as required by the New SSN Facility Notes
Purchase Agreement and New Money Facility Notes Purchase Agreement and the change of control
provision contained in the New SSN Facility Notes Purchase Agreement and New Money Facility
Notes Purchase Agreement may not necessarily afford protection in the event of certain important
corporate events.
Upon the occurrence of certain events constituting a “change of control” under the New SSN Facility
Notes Purchase Agreement and New Money Facility Notes Purchase Agreement, Bidco SPV will be
required to offer to repurchase all outstanding New Notes at a purchase price in cash equal to 101% of
the principal amount thereof on the date of purchase plus accrued and unpaid interest to (but not
including) the date of repurchase. If a change of control were to occur, it cannot be assured that Bidco
SPV would have sufficient funds available at such time, or that the Restructured Group would have
sufficient funds to provide to Bidco SPV to pay the purchase price of the outstanding New Notes or that
the restrictions in the Super Senior Facility Agreement, the Amended Intercreditor Agreement or any
other existing contractual obligations would allow Bidco SPV to make such required repurchases. A
change of control may result in an event of default under, or require the repayment of or result in an
acceleration of, the Super Senior Facility Agreement and other indebtedness. The repurchase of the
New Notes pursuant to such an offer could cause a default under such indebtedness, even if the change
of control itself does not. The ability of Bidco SPV to receive cash from its subsidiaries to allow it to
pay cash to the holders of the New Notes following the occurrence of a change of control may be limited
by the then existing financial resources. Sufficient funds may not be available when necessary to make
any required repurchases. If an event constituting a change of control occurs at a time when the
Restructured Group is prohibited from providing funds to Bidco SPV for the purpose of repurchasing
the New Notes, the Restructured Group may seek the consent of the holders or lenders under such
indebtedness to the purchase of the New Notes or may attempt to refinance the borrowings that contain
such prohibition. If such a consent to repay such borrowings is not obtained, Bidco SPV will remain
prohibited from repurchasing any New Notes. In addition, it is expected that third-party financing would
be required to make an offer to repurchase the New Notes upon the occurrence of a change of control,
and it cannot be assured that such financing could be obtained or that such financing would be available
on acceptable terms.
Any failure by Bidco SPV to offer to repurchase the New Notes if so required would constitute a default
under the New SSN Facility Notes Purchase Agreement and New Money Facility Notes Purchase
Agreement, which could, in turn, constitute a default under the Super Senior Facility Agreement and
certain other indebtedness.
The change of control provision contained in the New SSN Facility Notes Purchase Agreement and
New Money Facility Notes Purchase Agreement may not necessarily afford protection in the event of
certain important corporate events, including a reorganization, restructuring, merger, recapitalization or
other similar transaction that may adversely affect holders of the New Notes, because such corporate
events may not involve a shift in voting power or beneficial ownership or, even if they do, may not
constitute a “change of control” as defined in the New SSN Facility Notes Purchase Agreement and
New Money Facility Notes Purchase Agreement. Except in limited circumstances, the New SSN
Facility Notes Purchase Agreement and New Money Facility Notes Purchase Agreement will not
contain provisions that would require Bidco SPV to offer to repurchase or redeem the New Notes in the
event of a reorganization, restructuring, merger, recapitalization or similar transaction.
The term “all or substantially all” in the context of a change of control has no clearly established
meaning under New York law and is subject to judicial interpretation such that it may not be certain
that a change of control has occurred or will occur.
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The definition of “Change of Control” in the New SSN Facility Notes Purchase Agreement and New
Money Facility Notes Purchase Agreement will include (with certain exceptions) a disposition of all or
substantially all of the assets of Bidco SPV and its restricted subsidiaries, taken as a whole, to any
person. Although there is a limited body of case law interpreting the phrase “all or substantially all,”
there is no precise established definition of the phrase under New York law, varies according to the
facts and circumstances of the subject transaction and is subject to judicial interpretation. Accordingly,
in certain circumstances, there may be a degree of uncertainty as to whether a particular transaction
would involve a disposition of “all or substantially all” of Bidco SPV’s assets and its restricted
subsidiaries taken as a whole. As a result, it may be unclear as to whether a change of control has
occurred and whether Bidco SPV is required to make an offer to repurchase the New Notes.
Investors may face foreign exchange risks by investing in the New Notes.
The New Notes will be denominated and payable in pounds sterling. If investors measure their
investment returns by reference to a currency other than pounds sterling, an investment in the New
Notes will entail foreign exchange-related risks due to, among other factors, possible significant
changes in the value of the pounds sterling relative to the currency by reference to which investors
measure the return on their investments because of economic, political and other factors over which
Bidco SPV has no control. Depreciation of the pounds sterling against the currency by reference to
which investors measure the return on their investments could cause a decrease in the effective yield of
the New Notes below their stated coupon rates and could result in a loss to investors when the return on
the New Notes is translated into the currency by reference to which the investors measure the return on
their investments. Investments in the New Notes, which are denominated in a currency other than U.S.
dollars, by U.S. Holders may also have important tax consequences as a result of foreign exchange gains
or losses, if any.
Risks Related to Our Business
The impact of global and domestic economic conditions on consumer discretionary spending could
have a material adverse effect on our business, financial condition and results of operations.
Dining out is a discretionary expenditure that historically has been influenced by domestic and global
economic conditions. These conditions include, but may not be limited to: unemployment, general and
industry-specific inflation, consumer confidence, consumer purchasing and saving habits, credit
conditions, stock market performance, home values, population growth, household incomes and tax
policy. We believe our sales and profitability are strongly correlated to consumer discretionary spending
and any factor affecting consumer discretionary spending, particularly by consumers living in the
communities in which our restaurants are located, may influence customer traffic in our restaurants and
average bill amount, thus potentially having a material impact on our financial performance.
On 29 March 2017, the UK formally notified the European Council of its intention to leave the European
Union (“Brexit”). After a number of iterations, the European Commission and the UK’s negotiators
reached agreement on the terms of the UK’s withdrawal from the European Union, and these terms
have been approved by the UK and European Parliament. The UK formally left the European Union on
31 January 2020 at 11:00 pm (London time) after which it entered the transition period specified in the
withdrawal agreement, which is scheduled to end on 31 December 2020. During this period, it is
expected that the majority of the existing European Union rules will continue to apply in the UK.
The terms of the UK’s exit from the European Union are still uncertain, including the UK’s access to
the European Union single market permitting the exchange of goods and services between the UK and
the European Union. The UK expects to agree a deal on a future relationship with the European Union
by the end of the transitional period but whether this is possible is subject to disagreement by leaders
of certain European Union Member States. The legal, political and economic uncertainty generally
resulting from the UK’s exit from the European Union may adversely affect both European and
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UK-based businesses. This uncertainty may also result in an economic slowdown and/or a deteriorating
business environment in the UK and in one or more European Union Member States.
As at June 28, 2020, 74.8% of our total number of restaurants were based in the UK and Ireland. For
the 52-week period ending June 28, 2020, we derived 78.7% of our Group turnover from the UK and
Ireland. We are therefore particularly impacted by economic conditions and changes in consumer habits
in the UK and Ireland. Brexit may result in delays in the movement of goods and products or restrictions
on the actual availability of goods and products, in each case which may disrupt our operations, when
either sourced directly or through third-party providers in the supply chain. Brexit may lead to a
downturn in the UK or other European economies and could lead to lower access to European markets,
in general. Changes in respect of the UK legal and regulatory regime as the United Kingdom determines
which European Union laws to replace or replicate in the event of a withdrawal could increase costs,
depress economic activity and restrict our access to capital. For instance, we may lose tax and tariff
relief from not being within the EU tax and trade treaty umbrella. Soft or weakening economic
conditions in the UK, or in any of the areas in which our restaurants are located, may cause consumers
to curtail discretionary spending, which in turn could reduce our restaurant sales and have an adverse
effect on our results of operations.
Our business and results of operations may be adversely affected by the COVID-19 pandemic or
other similar pandemics.
Beginning in January 2020, the coronavirus pandemic (“COVID-19”) has significantly impacted our
businesses in the UK, Ireland and the other markets in which we operate. The outbreak of the COVID-19
pandemic and spread of the virus globally has adversely affected global macroeconomic conditions and
spurred an economic downturn that has led to increased unemployment, lack of real wage increases,
static or falling benefits and a decline in house prices, which have depressed consumer confidence and
fostered more price conscious spending in the UK and Ireland and across many of our markets.
There is significant uncertainty around the breadth and duration of business disruptions related to
COVID-19, as well as its impact on the global economy. The extent to which COVID-19 impacts our
results will depend on future developments, which are highly uncertain and cannot be predicted,
including new information which may emerge concerning the severity of COVID-19 and the actions
taken or being continued to contain it or treat its impact. We cannot predict if our business will continue
to be successful in the future. While we seek to manage our prices and input costs, volumes, inventories
and working capital through economic uncertainty, we cannot predict whether such challenging
economic conditions will have any long-term effects on consumer confidence, our prices and input
costs, demand for dining out experiences or volatility of raw materials prices, nor can we predict if the
state of the global economy will deteriorate further or when it will improve at a consistent rate. These
factors may therefore continue to adversely affect our business, financial condition and results of
operations.
As a result of COVID-19 or other similar pandemics or adverse public health developments, particularly
in the UK, Ireland and the other markets in which we operate, our operations may experience delays or
disruptions, such as the temporary suspension of operations at one or more of our operating facilities.
For example, we temporarily closed our dine-in operations in our 456 company-owned restaurants
across the UK following the UK Government’s order on 20 March 2020 requiring the immediate closure
of all restaurants, pubs, cafes and similar venues in response to the crisis. In addition, we made the
voluntary decision to temporarily close our dine-in operations in our 19 company-owned restaurants in
Ireland operating under the Milano brand. The following week, we also closed our UK and Ireland
estate for delivery, takeaway and click and collect orders. Following the easing of COVID-19
restrictions on July 4, 2020 in the UK, we announced the latest stage of our phased re-opening which
included 46 sites in the UK (44 of which were re-opened at the time of such announcement) and 14 in
Ireland opening their doors for dine-in customers, and the extension of 23 locations offering dine-out
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options. As at 25 September 2020, 511 sites across the Group have re-opened for trading. Our
international business has also been affected by closures and/or more stringent conditions on operating
as a result of COVID-19.
In addition, our financial condition and results of operations could be adversely affected to the extent
that COVID-19 or any other pandemic or outbreak harms the international economy in general.
Furthermore, a significant outbreak of contagious diseases in the population could result in a widespread
health crisis that could adversely affect the economies and financial markets of many countries,
resulting in an economic downturn that could affect our operating results. Forced closures at our
restaurant locations have and could continue to significantly impact the revenue of our business.
Any of the foregoing risks could materially and adversely affect our business, financial condition and
results of operations. To the extent COVID-19 continues to adversely affect general economic
conditions or our business, operations, financial condition or operating results, it may also have the
effect of heightening other risks described in this “Risk Factors” section.
Challenging economic conditions could have a material adverse effect on our, our suppliers’, our
distributors’ and other counterparties’ liquidity and capital resources.
Challenging conditions affecting the general economic and capital markets conditions may result in
decreased or limited access to capital resources. Although we believe that following the implementation
of the Restructuring our capital structure and credit facilities will be sufficient to support our business,
there can be no assurance that, to the extent such conditions persist, our liquidity will not be affected
by changes in the financial markets or that our capital resources will at all times be sufficient to satisfy
our liquidity needs over the long-term. The deterioration of these conditions could have a material
adverse effect on our future cost of debt and equity capital and access to the capital markets.
Further, the inability of our suppliers or distributors to access liquidity, or the insolvency of our
suppliers or distributors, could lead to delivery delays or failures. In addition, failures of other
counterparties, including banks, insurance providers and counterparties to contractual arrangements,
could have a material adverse effect on our business, financial condition and results of operations.
We may not be able to extend our leases, find new premises to lease for our new restaurant openings
or cancel unprofitable leases.
All of our restaurants are presently located on leased premises. While in the UK, under the Landlord
and Tenant Act 1954, we have the right to renegotiate lease renewals when they expire before the
landlord seeks a new tenant, as leases underlying our restaurants expire, we may nevertheless be unable
to negotiate a new lease or lease extension, either on commercially acceptable terms or at all, which
could cause us or our franchisees to close restaurants in desirable locations. As a result, our sales and
our brand building initiatives could be adversely affected.
We generally cannot cancel these leases; therefore, if an existing or future restaurant is not profitable,
and we decide to close it, we may nonetheless be committed to perform our obligations under the
applicable lease including, among other things, paying the base rent up to the lease’s first break point.
We are subject to risks and uncertainties associated with the CVA process.
On 18 August 2020, we launched a significant restructuring to rebase the Group’s property portfolio,
rebase the Group’s ongoing leasehold obligations and compromise certain rent arrears and other
property-related debts via a company voluntary arrangement (the “CVA”). PERL’s creditors approved
the CVA on 4 September 2020, passing the thresholds required to approve the CVA as prescribed by
law, with 89.3% in value of unsecured creditors of PERL responding in the decision procedure voting
to approve the CVA, including 67.0% by value of creditors unconnected with PERL. Within 28 days of
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reporting the result of the vote on the CVA to the court, a creditor may seek to challenge the CVA on
grounds of material irregularity or unfair prejudice. The CVA may be set aside (in part or in full)
following a successful challenge (which must be commenced during the 28-day challenge period
following the approval of the CVA). The CVA challenge period expires on 4 October 2020.
There can be no assurance we will achieve the cost savings and other benefits contemplated by this
proposal. If the CVA is set aside (in part or in full) following a successful challenge before the courts,
or is otherwise not implemented, it is likely that we will no longer be able to trade as a going concern,
which is likely to result in the appointment of administrators. Negative events associated with our CVA
process could adversely affect our relationships with our suppliers, service providers, customers,
employees, and other third parties, which in turn could adversely affect our operations and financial
condition. In addition, the CVA process may result in significant adverse tax consequences to the
Group.
Our success depends on our ability to compete with our major competitors.
The restaurant industry is highly competitive with respect to price, service, location and food quality,
and there are some well-established competitors with greater financial and other resources than us.
Additionally, new competitors frequently enter the restaurant industry. There is also active competition
for management personnel as well as attractive suitable restaurant sites. We could experience increased
competition from existing or new companies in the chain casual dining and pub dining chain markets,
which could create increasing pressures to grow our business in order to maintain our market share. To
a lesser extent we also compete for customers with international, national, regional and local quick
service restaurants, “fast casual” independent and chain restaurants, other casual eating and drinking
establishments (such as coffee shops) and convenience and grocery stores. This competition can put
downward pressure on product prices and demand for our products as well as upward pressure on wages
and rents, resulting in reduced profitability. Our competitors could open additional restaurants in the
UK and Ireland, where we have significant concentration, or in any other market where we are present
or where we intend to develop our operations. If we are unable to maintain our competitive position,
we could lose market share, suffer reduced profitability and find ourselves unable to take advantage of
new business opportunities, any of which would have a material adverse effect on our business, results
of operations, financial condition, cash flows and prospects.
We may experience instances of foodborne illness and concerns about food safety may damage our
reputation, increase our costs of operation or decrease demand for our products.
Food safety and the perception by our customers and the general public that our products are safe are
essential to our image and business. Not only do we prepare meals for customers at our restaurants, we
license the PizzaExpress and Milano brand names to a range of retail offerings in the UK and Ireland,
respectively. As a result, we are subject to food safety risks, and in particular product contamination as
a result of foodborne illnesses, new illnesses resistant to any preventative measures, diseases with long
incubation periods which could give rise to claims or allegations on a retroactive basis, tampering or
exposure to ill employees, spoilage of fresh produce as a result of inadequate storage or refrigeration
and the potential cost and disruption of a product recall or withdrawal. Additionally, our reliance on
third-party food suppliers and distributors increases the risk that foodborne illness incidents could be
caused by factors outside our control. We cannot guarantee that all products will be properly maintained
during transport throughout the supply chain and that our employees will identify all products that may
be spoiled and which should not be used in our restaurants. Incidents or reports of foodborne or
waterborne illness or other food safety issues, food contamination or tampering, employee hygiene and
cleanliness failures or improper employee conduct at our restaurants or production facilities could lead
to product liability or other claims. Such incidents or reports could materially negatively affect the
PizzaExpress and Milano brands and reputations as well as our business, results of operations, financial
condition, cash flows and prospects.
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Further, the occurrence of food-borne illnesses or food safety issues could adversely affect the price
and availability of affected ingredients, which could result in disruptions in our supply chain,
significantly increase our costs and/or lower our margins. In addition, adverse media reports within the
chain casual dining industry or restaurants operating under a particular brand within the chain casual
dining industry, can have an almost immediate and significant adverse impact on companies operating
in that segment or restaurants using that brand, even though they have personally not engaged in the
conduct being publicized. Such sensationalist media topics have in the past severely injured the
reputations of certain restaurant brands and could in the future affect us as well.
We maintain systems designed to control food safety and sourcing risks, including by providing a clean
environment at our restaurants and health-related training to our employees. However, foodborne or
waterborne illnesses and other food safety issues have occurred in the food industry in the past and
could occur in the future. Although we endeavour to control the risks related to product quality, security
and sourcing through the implementation of, and strict adherence to, our quality standards, we cannot
guarantee that such risks will not materialize. We cannot guarantee that our internal controls and
training will be fully effective in preventing all foodborne illnesses. If our customers become ill from
foodborne illnesses, we could be forced to temporarily close some restaurants and may be subject to
regulatory fines or rectification costs and may incur higher food safety costs in the future. In addition,
our business could be materially and adversely affected by the outbreak of a widespread health
epidemic, including the COVID-19 pandemic. The occurrence of such an outbreak of an epidemic
illness or other adverse public health developments could materially disrupt our business and operations
and force us to temporarily or permanently close some restaurants.
We are subject to increasingly stringent health, safety and environmental regulations, as well as
other statutory, regulatory and legal requirements, which could result in increased costs and fines,
as well as the potential for damage to our reputation.
The food industry is subject to numerous statutory, regulatory and legal requirements, both in the UK
and internationally. These directives and regulations relate to the remediation of water supply and use,
water discharges, air emissions, waste management, noise pollution, and workplace and product health
and safety. We are also subject to stringent preparation, health, quality, and nutritional disclosure
regulations and standards. Health, safety and environmental legislation in the UK and elsewhere has
tended to become broader and stricter, and enforcement has tended to increase, over time and may
continue to increase, particularly in response to the ongoing COVID-19 pandemic.
Any failure to comply with health and safety regulations or to accurately provide allergen, nutritional
or dietary information may lead to increased costs and fines, potential litigation in the case of severe
allergic reactions resulting from our failure to accurately disclose allergens, as well as damage to our
reputation. If health, safety and environmental laws and regulations in the countries in which we operate
restaurants and from which we source ingredients are gradually strengthened in the future, the extent
and timing of investments required to maintain compliance may differ from our internal planning and
may limit the availability of funding for other investments. In addition, if the costs of compliance with
health, safety and environmental laws and regulations continue to increase and it is not possible for us
to integrate these additional costs into the price of our products, any such changes could reduce our
profitability.
Our restaurant employees face workplace hazards associated with food preparation, including large
ovens, hot surfaces and sharp utensils. Accidents as a result of the food preparation process and future
health claims actually or allegedly resulting from exposure to the food preparation process may occur
in our business. We could be subject to claims by government authorities, individuals and other third
parties seeking damages for alleged personal injury or property damage resulting from such accidents
or other such incidents. Any of these events could adversely impact our customers’ perception of us or
our reputation.
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Health, safety and environmental laws and regulations and civil liability rules could expose us to
liabilities. Under some of these laws and regulations, we could be liable for investigation or remediation
of contamination at properties we occupy, even if the contamination was caused by a party unrelated to
us and was not our fault, and even if the activity causing the contamination was legal. The discovery of
previously unknown contamination, or the imposition of new obligations to investigate or remediate
contamination, at our properties could result in substantial unanticipated costs. In some circumstances,
we could be required to pay fines or damages under these laws and regulations. Regulatory authorities
may also require us to curtail operations or close our restaurants temporarily or permanently including
in connection with COVID-19 or for the purpose of preventing imminent risks.
Although we believe that we conduct our operations in a way that reduces health, safety and
environmental risks and have in place appropriate systems for identifying and managing potential
liabilities, there can be no assurance that we have identified and are addressing all sources of health,
safety and environmental risks. There can be no assurance that we will not incur health, safety and
environmental losses or that any losses incurred will not have a material adverse effect on our business,
financial condition and results of operations. In addition, future changes in health, safety and
environmental laws or regulations may have a material adverse effect on our results of operations and
financial condition.
Failure by third-party suppliers of raw materials to comply with food safety, environmental or other
regulations may disrupt our supply of certain products and adversely affect our business.
We rely on third-party suppliers to supply raw materials used in the preparation of our meals, including
flour, eggs, dairy (including cheese), meat and fresh produce. Such suppliers, whether located within or
outside the UK, are subject to a number of regulations, including food safety and environmental
regulations.
In addition, our suppliers may be exposed to negative publicity in relation to the content of the raw
materials and ingredients they supply to us. Failure by any of our suppliers to comply with regulations,
allegations of compliance failure, claims of intentional or negligent contamination of raw materials and
ingredients or prolonged and intense negative publicity may disrupt their operations. Disruption of our
suppliers’ operations could disrupt our supply of product or raw materials, which could have a material
adverse effect on our business, financial condition and results of operations. Additionally, actions we
may take to mitigate the impact of any such disruption or potential disruption, including increasing
inventory in anticipation of a potential production or supply interruption, could have a material adverse
effect on our business, financial condition and results of operations.
Fluctuations in the price and availability of food commodities, packaging and freight and utilities
costs could decrease our operating margins or cause us to limit or otherwise modify our product
variety.
Our profitability depends in part on our ability to anticipate and react to fluctuations in the price and
availability of food commodities, including, among other things, grains, dairy, beef, poultry and fresh
produce. Such fluctuations are attributable to, among other things, changes in the supply and demand
of crops or other commodities, weather, fuel prices and government-sponsored agricultural and
livestock programs. In particular, the availability and the price of fresh produce and other commodities,
including cheese, chicken, beef and pork, can be volatile. Epidemics in animal populations and local,
national or international quarantines can also adversely affect commodity prices in the long and shortterms. Government commodity programs and export enhancement programs can also have a material
effect on commodity prices. These fluctuations may adversely affect our suppliers, who could be forced
to raise their prices for our products when renegotiating supply contracts, or earlier if not contracted.
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We and our suppliers use significant quantities of food commodities, especially dairy and fresh produce,
as well as packaging materials provided by non-exclusive, third-party suppliers. While some of our
supply arrangements are short-term and we have a limited number of suppliers for our major products,
the ingredients we use are generic and alternate sources of supply are generally available. However, the
supply and price are subject to market conditions and are influenced by other factors beyond our control,
such as general economic conditions, unanticipated demand, problems in production or distribution,
natural disasters, weather conditions during the growing and harvesting seasons and plant and livestock
diseases. Our ability to avoid the adverse effects of a pronounced, sustained price increase in raw
materials is limited. Additionally, while we have long-term relationships with many of our key
suppliers, we do not have long-term contracts in all areas and, as a result, suppliers could increase prices
or fail to deliver.
Increases in the price of resources, such as natural gas, petrol, electricity and water, whether as a result
of inflation, shortages or interruptions in supply, or otherwise, could materially adversely affect our
profitability. Our ability to respond to increased costs by increasing prices or by implementing
alternative processes or products will depend on our ability to anticipate and react to such increases in
the context of the prevailing general economic and demographic conditions, as well as the responses of
our competitors and customers. Each of these factors is difficult to predict and beyond our control.
Accordingly, increased costs could materially adversely affect our business, results of operations,
financial condition, cash flows and prospects.
Any events leading to price increases or scarcity of raw materials, packaging materials, utilities or
freight required to deliver raw materials to our restaurants could disrupt our operations, or negatively
impact demand for our meals if we pass such price increases onto customers and subsequently have a
material adverse effect on our business, gross margin, financial condition and results of operations, both
temporarily and permanently.
We rely on third-party suppliers and shortages or interruptions in the supply or delivery of raw
materials, ingredients and complementary products could adversely affect our operating results.
Our business is dependent on frequent deliveries from third-party suppliers of food products, raw
materials, ingredients and complementary products that meet our specifications at competitive prices.
These deliveries include fresh food, which is especially susceptible to problems arising from even short
delays in the supply chain process. Our suppliers may, among other things, extend delivery times,
deliver unsatisfactory products, raise prices and limit or discontinue our supply due to their own
shortages, business requirements or otherwise. Shortages or interruptions from suppliers may be caused
by unanticipated demand, problems in production or distribution, disease or foodborne illnesses,
inclement weather or other conditions. Such conditions could adversely affect the availability, quality
and cost of ingredients, which would adversely affect our business. In particular, if any of our
distributors fail to meet their service requirements for any reason, it could lead to a material disruption
of service or supply, which could have a material adverse effect on our business, financial condition
and results of operations. We have prepared alternative supply options in the event of a disruption in
our principal suppliers’ operations; for example, we have emergency plans in place in the event of a
disruption of operations at our dough production facility. Despite preparations we have made for
potential disruptions, it may be difficult for us to adapt to such contingencies. Additionally, arranging
for an alternative supplier on short notice may result in an increase in costs or any delay or disruption
may negatively affect our customers’ experience.
The success of our licensed retail offerings business depends, in large part, on third-party suppliers
to which we outsource the manufacturing and packaging of our retail products.
We license our brand to third-party suppliers that manufacture packaged food products to be sold by
food retailers throughout the UK and Ireland. While we work closely with these suppliers to ensure that
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the products are on-brand and maintain the same standard and quality that our restaurant customers
expect, there are inherent risks to relying on third parties. Risks include, among others, that our suppliers
may not be able to source the necessary raw materials or packaging, they could suffer a disruption in
the manufacturing process, they may fail to meet agreed quality standards or they may be unable to
distribute the products to our retailer customers due to a defect in their distribution operations. Changes
in our third-party partners’ internal policies, such as changes in our channel partners’ sales patterns
which could affect our voucher sales or changes in supermarket branding or promotional policies with
respect to our licensed products, could affect our royalty income. The ability to mitigate these scenarios
would be largely out of our control, and the result could be a supply shortage of, or fall in demand for,
our retail food offerings, which in addition could harm our relationship with our retailer customers. As
we generate revenue from royalties based on a percentage of the sales of our retail products, any
disruption in the manufacturing, distribution or quality of our retail food offerings could have a material
adverse effect on our business, financial condition and results of operations.
Our grocery and retail customers may reduce their stock of, or delist entirely, our retail offerings or
promote their own or third-party branded fresh prepared food products.
The grocery-trading environment has become highly competitive over recent years, with food retailers
striving to increase market share. To increase their competitive advantage, food retailers have been
providing their customers with their own branded fresh prepared food products, either manufactured
under license or in-house, many of which compete with our retail offerings. Should our retailer
customers wish to expand their market share in the fresh prepared food products market, we could face
downward pressure on the pricing of our retail offerings or the prospect of our retailer customers
reducing their stock of, or delisting entirely, certain of our products. Further, our retailer customers may
promote other branded products over our branded retail offerings. These developments could have a
material adverse effect on our business, financial condition and results of operations.
Some of our restaurants are franchised and this presents a number of disadvantages and risks.
All restaurants in Indonesia, India, Kuwait, Cyprus, Philippines and Gibraltar which represent
approximately 7.8% of restaurants as at 28 June 2020, were franchised and 0.2% of our Group turnover
in the 52-week period ending 28 June 2020, was generated from franchise fees and royalty payments.
In addition, there are five franchise restaurants in the UK, accounting for 0.8% of Group restaurants,
and 0.1% of our Group turnover in the 52-week period ending 28 June 2020.
Franchise arrangements present a number of drawbacks, such as:


our limited influence over franchisees and reliance on franchisees to implement major
initiatives, limited ability to facilitate changes in restaurant ownership, limitations on
enforcement of franchise obligations due to bankruptcy or insolvency proceedings and
inability or unwillingness of franchisees to participate in our strategic initiatives;



the need to have the support of our franchisees for marketing programs and any new capital
intensive or other strategic initiatives which we may seek to undertake, and the successful
execution thereof;



the fact that franchisees are independent operators and we cannot control many factors that
impact the turnover of their restaurants, which directly affects the royalties and fees we
receive from them; and



our limited influence over the decision of franchisees to invest in other businesses or incur
excessive indebtedness.

Additionally, we rely on positive brand recognition to attract customers. Our brands could be harmed
by the actions of any of our franchisees or any former franchisees who still retain access to our brand
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name, brand images or other identifying trade dress. Any damage to our reputation, brand images or
brand names through either a single event or series of events involving, or due to perceptions (such as
the overall quality of our service) regarding our franchisees could have a material adverse effect on our
ability to market our restaurants and attract and retain customers.
We may not be able to adequately protect our intellectual property or the value of our brand and
branded products.
We depend in large part on our brands and branded products and believe that they are very important
to our business. We regard our “PizzaExpress,” “Pizza Marzano” and “Milano” trademarks, as well as
the associated roundel logos, as having significant value and as being important factors in the marketing
of our restaurants. We have also obtained trademarks for several other of our menu items, products,
operating names and advertising slogans. In addition, we believe that the overall layout, appearance and
designs of our restaurants are valuable to our success. We rely on a combination of protections provided
by contracts, copyrights, patents, trademarks, and other common law rights, such as trade secret and
unfair competition laws, to protect our restaurants and services from infringement.
We have registered certain trademarks and have other registration applications pending. However, not
all of the trademarks that we currently use have been registered in all of the countries in which we do
business and they may never be registered in all of these countries. We usually only register bespoke
trademarks in a country/territory in which we intend to use them. There may not be adequate protection
for certain intellectual property, such as the overall appearance of our restaurants. In addition,
unauthorized uses or other misappropriation of our trademarks in geographic regions in which we
operate or into which we intend to expand could diminish the value of our brand and may adversely
affect our business. Failure to adequately protect our intellectual property rights could damage our
brands and impair our ability to compete effectively.
Defending or enforcing our trademark rights, branding practices and other intellectual property, and
seeking injunctions and/or compensation for misappropriation of confidential information, could result
in the expenditure of significant resources. Further, there can be no assurance that third parties will not
assert infringement or misappropriation claims against us, or assert claims that our rights in our
trademarks, copyrights, service marks, trade secrets, licences and other intellectual property assets are
invalid or unenforceable. Any such claims could have a material adverse effect on us or our franchisees
and master franchisees if such claims were to be decided against us. If our rights in any intellectual
property were invalidated or deemed unenforceable, it could permit competing uses of intellectual
property which, in turn, could lead to a decline in revenues. If the intellectual property became subject
to third-party infringement, misappropriation or other claims, and such claims were decided against us,
we may be forced to pay damages, be required to develop or adopt non-infringing intellectual property
or be obligated to acquire a licence to the intellectual property that is the subject of the asserted claim.
There could be significant expenses associated with the defence of any infringement, misappropriation,
or other third-party claims, which in turn could have a material adverse effect on our business, results
of operations, financial condition, cash flows and prospects.
We depend on key executive management members and the loss of the services of any of our senior
management members could have a material adverse effect on our business, results of operations,
financial condition, cash flows and prospects.
Our operations are currently managed by a number of key senior managers and employees and we
depend on their leadership and experience. There is a high level of competition for experienced,
successful personnel in our industry. Our inability to meet our executive staffing requirements in the
future could impair our growth strategy and harm our business. The loss of the services of any of our
senior management members could have a material adverse effect on our business plans, product
development, growth strategy, marketing and other plans, as we may not be able to find suitable
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individuals to replace such personnel in a timely manner or without incurring increased costs, or at all,
which could materially and adversely affect our business, results of operations, financial condition, cash
flows and prospects.
We are subject to risks associated with litigation and arbitration proceedings from customers,
employees and others in the ordinary course of business.
Claims of illness or injury relating to food quality or food handling are common in the food service
industry. From time to time, we are involved in legal and arbitration disputes which may involve claims
for damages or other payments. Further, we currently are, and in the future may be, subject to employee
and other claims based on, among other things, discrimination, harassment, wrongful termination and
wage, rest break and meal break issues, including those relating to overtime compensation. These types
of claims, as well as other types of lawsuits to which we are subject from time to time, can distract our
management’s attention from our business operations. If one or more of such claims were to be
successful, or if there is a significant increase in the number of these claims, our business, financial
condition and results of operations could be adversely affected.
The outcome of such proceedings cannot be predicted. Regardless of whether any claims against us are
valid or whether we are liable, claims may be expensive to defend and may divert time and money away
from our operations and hurt our performance. A judgment significantly in excess of our insurance
coverage could have a material adverse effect on our business, financial condition and results of
operations. Further, adverse publicity resulting from these allegations could have a material adverse
effect on our business, financial condition and results of operations.
In addition, we may be, from time to time, subject to investigation or proceedings by regulatory
authorities. In the event of a negative outcome of any legal or arbitration proceeding, whether based on
a judgment, a settlement agreement or any regulatory investigations, we could be obligated to make
payments which could have a material adverse effect on our business, financial condition and results of
operations. In addition, the costs related to litigation and arbitration proceedings may be significant.
Moreover, from time to time, we may face litigation from current or former franchisees in connection
with the termination or non-renewal of a franchise agreement or regarding the implementation of our
restaurant expansion or for other reasons. We cannot exclude the possibility that an arbitrator or a judge,
as applicable, could decide such proceedings against us, that such a decision could require us to pay
significant damages, could lead to other similar litigation, could harm our reputation or that our
business, results of operations and financial condition could be harmed as a result.
Our marketing initiatives may not be successful, and our new products, advertising campaigns and
restaurant designs and refurbishments may not generate increased sales or profits.
In order to raise brand awareness and attract and retain customers, we incur costs and expend other
resources on marketing efforts to develop and promote new products, and to refurbish our restaurants,
including through our FutureExpress initiative. In the 52-week period ending June 28, 2020, we
incurred expenses of £3.4 million on marketing and advertising campaigns and £7 million on the
refurbishment and relocation of our restaurants in the UK and Ireland. Despite the significant costs
incurred, these initiatives may not always be successful in generating higher revenues. Additionally,
some of our competitors may have greater financial resources, enabling them to spend significantly
more on marketing and advertising and other initiatives than we are able to. Should our advertising,
promotions, new products and restaurant designs and remodels be less effective than those of our
competitors for any reason, we may experience a material adverse effect on our business, results of
operations, financial condition, cash flows and prospects.
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Failure to obtain and maintain required licences and permits or to comply with alcoholic beverage
or food control regulations could lead to the loss of our food and alcoholic licences and, thereby,
harm our business.
Our restaurant operations are subject to various local and national regulations, including those relating
to the sale of food and alcoholic beverages. Such regulations are subject to change from time to time.
The failure to obtain and maintain these licences, permits and approvals could adversely affect our
operating results. Licences may be revoked, suspended or denied renewal for cause at any time if
governmental authorities determine that our conduct violates applicable regulations. Difficulties or
failure to maintain or obtain the required licences and approvals could adversely affect our existing
restaurants and delay, or result in our decision to cancel, the opening of new restaurants, which would
adversely affect our business.
Fluctuations in exchange rates may adversely affect our results of operations.
Although we report our results in pounds sterling, we conduct a portion of our business in countries that
use other currencies, and as a result we are exposed to foreign currency risk on sales that are
denominated in a currency other than the pound sterling. We incur significant expenses in euros due to
our restaurant operations in Ireland and we also incur a portion of our expenses in Hong Kong dollars,
exposing us to the risk of fluctuations of those currencies. To the extent we are unable to match sales
received in foreign currencies with costs paid in the same currency, exchange rate fluctuations in that
currency could have an adverse effect on our business, financial condition and results of operations. For
example, where we have significantly more costs than sales generated in a foreign currency, we are
subject to risk if that foreign currency appreciates against the pound sterling because the appreciation
effectively increases our costs in that location. Additionally, certain of our produce is sourced from
Europe and the costs are denominated in euros. As a result, any appreciation of the euro against the
pound sterling will effectively increase our supply costs for such produce.
Our computer and information systems may fail, be damaged or be perceived to be insecure. Further,
if we do not maintain the security of customer-related information, we could damage our reputation
with customers, incur substantial additional costs and become subject to litigation.
Our operations are dependent upon the successful and uninterrupted functioning of our computer and
information systems. Our systems could be exposed to damage or interruption from fire, natural
disaster, power loss, telecommunications failure, unauthorized entry and computer viruses. System
defects, failures and interruptions could result in:


additional development costs;



diversion of technical and other resources;



disruption to our promotional activities and loss of customers and sales;



loss of customer data;



negative publicity;



harm to our business and reputation; and



exposure to litigation claims, fraud losses or other liabilities.

To the extent we rely on the systems of third parties in areas such as credit card processing,
telecommunications and wireless networks, any defects, failures and interruptions in such systems could
result in similar adverse effects on our business. Sustained or repeated system defects, failures or
interruptions could have a material adverse effect on our business, financial condition and results of
operations. Also, if we are unsuccessful in updating and expanding our systems, our ability to drive
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same restaurant sales, improve operations, implement cost controls and grow our business may be
constrained.
Our goodwill, trademarks and other intangible assets may be subject to impairments in the future.
As at June 28, 2020, intangible assets that we carried on our consolidated balance sheet mainly consisted
of brand value. We determine the value of the intangible assets in accordance with applicable
accounting principles. An impairment loss with respect to goodwill and/or other intangible assets may
have a material adverse effect on our business, financial condition and results of operations.
Impairments reflect changes in the value of each asset as a consequence of changes in the expected
performance of such asset, which can be driven by a number of factors affecting our operations, as well
as other market considerations. We test goodwill and our brand for impairment on an annual basis. In
the years ended 2017, 2018 and 2019, we recognized goodwill and other intangible assets impairments
of nil, nil and £279 million, respectively. Note that the audit of the financial statements for the year end
2019 has not been completed.
A reduction in expected future cash generation in light of potential difficult market conditions in the
UK or the markets where we operate, could lead us to recognize impairments. Material impairment to
our goodwill and intangible assets may adversely affect our results of operations due to the recognition
of impairment charges and our statement of financial position and capital position through the writedown of the relevant carrying values.
Our current insurance policies may not provide adequate levels of coverage against all claims.
We believe that we maintain insurance coverage that is customary for businesses of our size and type.
We have contracted insurance policies that cover employee-related accidents and injuries, property and
equipment damage, inventory damage and civil liability deriving from our activities. Pursuant to the
terms of our standard franchise agreement, franchisees are also required to maintain at their expense
minimum levels of insurance coverage against fire, floods and civil liability. In the event of an accident,
our insurance coverage has (i) for employers liability, an underlying limit of £10 million and is subject
to an excess layer of £20 million, and (ii) for public/product liability, an underlying limit of £10 million
and is subject to an excess layer of £40 million.
There can be no assurance, however, that all claims made against us or all losses suffered are or will be
effectively covered by insurance, nor that policies in place will always be sufficient to protect us from
liabilities that we incur in our business or cover all costs and financial awards we may be required to
pay as a result. In addition, there are certain types of losses we may incur that cannot be insured against
or that we believe are not commercially reasonable to insure against such as trade name restoration
coverage associated with losses such as food-borne illness. Furthermore, in the future our insurance
premiums may increase and we may not be able to obtain similar levels of insurance on reasonable
terms, or at all. Any such inadequacy of, or inability to obtain, insurance coverage could have a material
adverse effect on our business, results of operations, financial condition, cash flows and prospects.
Our future growth depends in part on our ability to respond to changes in consumer preferences and
perceptions.
Innovation is a key element in our ability to respond to changes in consumer preferences and
perceptions, as well as to drive our business’ growth. We have in the past responded to consumer health
and dietary trends, such as our introduction of gluten-free and healthy eating options in response to
increasing consumer awareness of issues relating to obesity and general health. We have also introduced
new food and drink items, such as new pizzas and seasonal options. While we believe that we are
recognized as an innovative leader in the chain casual dining industry, we may not be able to maintain
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this position. If our competitors are more innovative than we are, if we fail to appropriately respond to
changes in consumer preferences and perceptions or if prevailing health or dietary preferences cause
customers to avoid pizza in favour of foods that are perceived to be more healthy, we may fail to retain
existing, or attract new, customers. Any failure to retain existing, or attract new, customers could have
an adverse effect on our business, financial condition and results of operations.
Our international operations expose us to additional risks, including those related to noncompliance
with law and regulations in multiple jurisdictions, any of which could have a material adverse effect
on our business and results of operations.
We operate in the UK and Ireland, as well as in Hong Kong, Singapore, UAE, Indonesia, India, Kuwait,
Cyprus, Philippines and Gibraltar either directly or through franchise arrangements, and intend to
continue to expand our operations in existing and into additional countries. Notwithstanding the benefits
of geographic diversification, our business is subject to risks related to the differing legal, political,
social and regulatory requirements and economic conditions of many jurisdictions. Risks generally
inherent in international operations include the following, among others:


general economic, social or political conditions in the countries in which we operate could
have an adverse effect on our earnings from operations in those countries;



compliance with a variety of laws and regulations, including tax and anti-trust, in various
jurisdictions may be burdensome;



unexpected or potentially adverse changes in laws or regulatory requirements in various
jurisdictions may occur;



exposure to civil or criminal liability under, to the extent applicable, the UK Bribery Act
(the “UKBA”), trade and export control regulations, as well as other national laws and
international conventions;



the imposition of withholding taxes or other taxes or royalties on income, or the adoption of
other restrictions on foreign trade or investment, including currency exchange controls;



difficulties in enforcing intellectual property rights;



transportation and other shipping costs may be higher and may increase;



staffing difficulties, national or regional labour strikes or other labour disputes;



the imposition of price controls;



difficulties in enforcing agreements and collecting receivables; and



armed conflicts or terrorist attacks which may affect international economies or consumer
confidence.

We could be exposed to a variety of negative consequences as a result of any potential violations of
law, such as criminal or civil enforcement actions in multiple jurisdictions, costs in connection with
internal or external investigations of any potential violations of which we become aware and costs to
undertake additional compliance training and programs to ensure we have effective policies and
procedures in place. The focus on such matters by our senior management that could impinge on the
time they have available to devote to other matters relating to our business. In addition, we could be
subject to media and governmental interest, which could negatively impact our reputation and
relationships with our customers, suppliers, partners and other stakeholders. Any of these consequences
could have a material adverse effect on our reputation, business, financial condition and results of
operations.
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Failure to comply with anti-bribery or anti-corruption laws could adversely affect our business
operations.
We are required to comply with a number of UK and other anti-bribery and money laundering
regulations, which, in the case of the UKBA, generally prohibits UK companies and UK persons from
making improper payments, including bribes or facilitation payments. The provisions of the UKBA
extend beyond bribery of foreign public officials and are broader than the FCPA, to which we are not
currently generally subject, in a number of respects, including the scope of jurisdiction and nonexemption of facilitation payments. Although we enforce and monitor controls to prevent violations of
applicable laws, including internal control procedures and compliance policies and training to which
our employees are subject, together with compliance policies to which our franchisees are also subject,
we nevertheless risk being associated with unauthorized or improper payments or offers of payments
by one of our employees, agents, or, to a more limited extent, franchisees, that could be in violation of
the UKBA or FCPA, even if these parties are not subject to our control. The risks associated with
potential violations of such regulations may negatively affect future results of operation or subject us
to criminal or civil enforcement actions in a number of jurisdictions.
We may face labour shortages or increased labour costs.
Labour is a primary component in the cost of operating our own restaurants. If we face labour shortages
or increased labour costs because of increased competition for employees, higher employee-turnover
rates, unionization of restaurant workers, increases in the legally mandated minimum wage, changes in
labour law requirements, or increases in employee benefits costs (including costs associated with health
insurance coverage or workers’ compensation insurance) in the countries in which we operate, our
operating expenses could increase and our growth and profitability could be adversely affected.
Labour costs in the UK are being driven up due to increased regulatory requirements relating to the
national minimum wage, pension contributions and apprentice levies. In particular, during early 2020,
the UK’s HM Revenue & Customs (“HMRC”) launched an enquiry into accidental national minimum
wage breaches by employers operating in the UK. Under HMRC’s new enforcement scheme, employers
found to have underpaid their workers in breach of the national minimum wage legislation face
significant financial penalties including fines of up to 200% of arrears, reputational damage from
HMRC’s publication of such findings and possible criminal prosecution. Such new or increased
regulatory requirements could have significant long term financial effects on our labour and
employment costs. Significant or sudden increases in the minimum wage both in the UK and in other
countries in which we operate could increase our labour costs. We may not be able to offset increases
in labour and employment costs through productivity gains and we may be unable to increase our
product prices in order to pass future increased labour costs on to our customers, which may result in a
negative impact on our profitability. Even if we are able to increase product prices to cover increased
labour costs, the higher prices could result in decreased customer visits, adversely affecting our sales
and thereby reducing our profitability and ability to deliver on our growth plans.
We are not unionised, however our employees may elect to be represented by labour unions in the
future. If a significant number of our employees were to unionize and the collective bargaining
agreement terms were significantly different from our current compensation arrangements, it could
adversely affect our business, results of operations or financial condition. In addition, a labour dispute
involving some or all of our employees may harm our reputation, disrupt our operations and reduce our
revenues, and resolution of disputes may increase our costs.
Changes in tax laws or challenges to our tax position could adversely affect our results of operations
and financial condition.
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We are subject to complex tax laws. Changes in tax laws could adversely affect our tax position,
including our effective tax rate or tax payments. We often rely on generally available interpretations of
applicable tax laws and regulations. There cannot be certainty that the relevant tax authorities are in
agreement with our interpretation of these laws. If our tax positions are challenged by the relevant tax
authorities, the imposition of additional taxes could require us to pay taxes that we currently do not
collect or pay or increase the costs of our services to track and collect such taxes, which could increase
our costs of operations or our effective tax rate and have a negative effect on our business, financial
condition and results of operations. The occurrence of any of the foregoing tax risks could have a
material adverse effect on our business, financial condition and results of operations.
We collect and process limited personal data in our daily business, and the leakage of such data may
violate law and could adversely affect our business.
We collect, store and use personal data in the ordinary course of our business operations, and are
therefore subject to data protection legislation (including the General Data Protection Regulation (EU
2016/679) (the “GDPR”)). Non-compliance or technical defects resulting in a leak or the misuse of
such data could result in damage to our reputation and otherwise harm our business.
The GDPR, which came into effect on 25 May 2018, and was immediately binding across all Member
States of the EU, is a new privacy regime regarding the protection of natural persons in relation to the
processing of personal data and the free movement of such data. The GDPR obligates EU-based
companies or companies that process personal data about EU subjects (either as “data controllers” or as
“data processors”) to comply with a large number of obligations, which relate for example to (i) the
processing of personal data including transparency, data minimization, accuracy, storage limitation,
security and confidentiality; (ii) the ability of the controller to demonstrate compliance with such
principles (accountability); (iii) the obligation to identify a legal basis before the processing; and (iv)
the rights of data subjects, such as, among others, transparency, a right of access, the right to
rectification and the right to erasure. The GDPR obligates companies to implement a number of formal
processes and policies to review and document the privacy implications of the development, acquisition,
or use of all new products, technologies or types of data. We continue to work to be fully compliant
with our obligations under the GDPR. Non-compliance may be met with significant penalties including
fines of up to 4% of total annual worldwide turnover or £20 million (whichever is higher), depending
on the type and severity of the breach. The fine may be imposed instead of, or in addition to, measures
that may be ordered by supervisory authorities (such as the request to cease processing). Compliance
with the GDPR will be a rigorous and time-intensive process that may increase our cost of doing
business, and the failure to comply with these laws could subject us to significant fines and sanctions.
In addition, we do not currently have specific data security insurance coverage and we cannot guarantee
that our general liability insurance coverage will be sufficient to cover all or any liabilities in the event
of a breach of our data security systems. Should one or more of these risks materialize, it could have a
material adverse effect on our business, results of operations, financial condition, cash flows and
prospects.
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RECITALS
(A)

The Plan Company is incorporated under the laws of England and Wales with company
number 09119629.

Purpose of this Restructuring Plan
(B)

The purpose of this Restructuring Plan is to effect a compromise and arrangement
between the Plan Company and the Plan Participants.

(C)

The Plan Participants consist of the Plan Member, which is the sole shareholder of the
Plan Company, and the Plan Creditors.

(D)

The Plan Creditors consist of the creditors under and in respect of the Existing SSNs and
the SUNs.

1.

Definitions

1.1

Terms used in this Restructuring Plan shall have the meaning given to them in the
Restructuring Implementation Deed, unless otherwise specified below or elsewhere in
this Restructuring Plan:
“Account Holder”

means the holder of a Book-Entry Interest.

“Account Holder Letter”

means the account holder letter to be signed by a Plan
Creditor (or an Account Holder on behalf of a Plan
Creditor) for the purposes of voting on the Restructuring
Plan and making certain elections, confirmations and
representations in connection with the Plan Consideration
and the New Money Facility in substantially the form set
out in appendix 5 (Form of Account Holder Letter) to the
Explanatory Statement with such minor or technical
amendments as the Court may consent to.

“Bidco SPV”

means Wheel Bidco Limited, a company incorporated in
Jersey with company number 132325.

“Book-Entry Interest”

means, in relation to the Existing SSNs or the SUNs, a
beneficial interest in a Global Note held through and
shown on, and transferred only through, records
maintained in book-entry form by the Clearing Systems
and their respective nominees and successors, acting
through themselves or the relevant Common Depositary
Nominee.

“Business Day”

means a day on which banks are open for business in
London, New York and Jersey.

“Clearing Systems”

means Euroclear, Clearstream, and any other clearing
system and, in each case, each of their respective
3

nominees and successors, acting through itself or a
depositary and any other system designed for similar or
analogous proceedings; and “Clearing System” means
any one of them.
“Clearstream”

means Clearstream Banking, S.A., or any successor
thereof.

“Common Depositary”

means the common depository for the Clearing Systems.

“Common Depository
Nominees”

means the Existing SSN Common Depository Nominee
and the SUN Common Depository Nominee.

“Companies Act”

means the Companies Act 2006.

“Court”

means the High Court of Justice of England and Wales,
the Court of Appeal of England and Wales and the UK
Supreme Court.

“Deed of Undertaking”

means a deed of undertaking to the Company in the form
agreed by the parties thereto pursuant to which each of
the parties thereto agrees to execute or procure to be
executed all such documents, and to do or procure to be
done all such acts and things as may be necessary or
desirable to be done by it as described in this
Restructuring Plan and to be bound by and perform the
terms of this Restructuring Plan.

“E-Mail Error Message”

means, with respect to an e-mail sent by one person to
another under or in connection with this Restructuring
Plan, an automatic error message received from an
intended recipient (or the server by which such intended
recipient is provided e-mail service) that:
(A)

such e-mail is undeliverable;

(B)

there has been a failure to deliver such e-mail; or

(C)

the intended recipient is ‘out of office’.

“Euroclear”

means Euroclear Bank S.A./N.V., or any successor
thereof.

“Excluded Claims”

means any claim with respect to any Liability of the Plan
Company (i) arising under or in respect of the fees,
expenses and indemnities of the Existing SSN Trustee or
the SUN Trustee (as applicable) or (ii) arising under or in
respect of a Plan Creditor’s rights under this
Restructuring Plan or any Restructuring Document.

4

“Existing Notes
Documents”

means the Existing SSN Documents and the SUN
Documents.

“Existing Obligors”

means the obligors under the Existing Principal Financing
Arrangements, as set out in Annex 1 (Existing Obligors).

“Existing Principal
Financing
Arrangements”

means:
(a) the Existing SSNs; and
(b) the SUNs; and
(c) the Intercreditor Agreement.

“Existing Security
Agent”

means Elavon Financial Services DAC in its capacity as
the security agent under the terms of the Intercreditor
Agreement, such appointment to be terminated pursuant
to the Security Agent Replacement Documents.

“Existing SSN Common
Depositary Nominee”

means BT Globenet Nominees Limited in its capacity as
the registered holder of the Existing SSN Global Note as
nominee for the Common Depositary.

“Existing SSN
Creditors”

means the Existing SSN Holders, the Existing SSN
Trustee and the Existing SSN Common Depositary
Nominee.

“Existing SSN
Documents”

means the Existing SSNs, the Existing SSN Indenture, the
security documents entered into in connection with the
Existing SSNs and the Intercreditor Agreement.

“Existing SSN Global
Note”

means, individually and collectively, the global notes
deposited with, or on behalf of, and registered in the name
of, the Common Depositary Nominee, in the form of
exhibit A (Form of Note) to the Existing SSN Indenture.

“Existing SSN Holders”

means the persons who hold the ultimate beneficial
interests in the Existing SSNs and whose interests in the
Existing SSNs are held, directly or indirectly, through
records maintained in book entry form by a Clearing
System or by virtue of holding a definitive registered
note.

“Existing SSN
Indenture”

means the senior secured notes indenture dated 31 July
2014, as amended by way of a supplemental indenture
dated as of 15 May 2020 and as further amended by way
of a supplemental indenture dated as of 10 August 2020,
entered into between, among others, the Plan Company
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and the Existing SSN Trustee pursuant to which the
Existing SSNs were issued.
“Existing SSN Plan
Meeting”

means the meeting convened between the Plan Company
and the Existing SSN Creditors for the purpose of
considering and, if thought fit, approving the
Restructuring Plan.

“Existing SSNs”

means the £465 million senior secured notes due 2021
issued by the Plan Company (Regulation S Notes:
Common Code 102894812 and ISIN XS1028948120;
Rule 144A Notes: Common Code 102894855 and ISIN
XS1028948559).

“Existing SSN Trustee”

means U.S. Bank Trustees Limited in its capacity as the
trustee of the Existing SSN Holders, together with its
successors from time to time.

“Explanatory Statement”

means the explanatory statement relating to the
Restructuring Plan required to be furnished to the Plan
Participants pursuant to section 901D of the Companies
Act, issued to the Plan Participants on [30 September]
2020.

“Financial
Restructuring”

has the meaning given to the term “Restructuring” in the
Restructuring Implementation Deed.

“Global Deed of Release”

has the meaning given to it in the Restructuring
Implementation Deed.

“Global Notes”

means the Existing SSN Global Note and the SUN Global
Note.

“Group”

means the Plan Member and its subsidiaries from time to
time.

“Holdco SPV Shares”

means the ordinary shares and preference shares in
Holdco SPV to be issued to the Plan Creditors on or
around the Restructuring Effective Time.

“Holdco SPV”

means Wheel Holdco Limited, a company incorporated in
Jersey with company number 132326.

“Information Agent”

means GLAS Specialist Services Limited in its capacity
as information agent in relation to the Financial
Restructuring.

“Intercreditor
Agreement”

means the intercreditor agreement originally dated 31
July 2014 and made between, among others, the Plan
Member, the Plan Company, certain members of the
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Group as debtors and the Existing Security Agent, as
amended and/or amended and restated from time to time.
“Liability”

means any debt, loss, damage, liability or obligation
whatsoever including whether it is present, future,
prospective, actual or contingent, whether it is known or
unknown, whether it is fixed or undetermined, whether
incurred solely or jointly or as principal or surety or in
any other capacity, whether or not it involves the payment
of money or performance of an act or obligation and
whether it arises by contract, at common law, in equity or
by statute or any regulation, in England and Wales or any
other jurisdiction, or in any other manner whatsoever.

“Majority Plan
Creditors”

means the Plan Creditors representing a simple majority
of all Plan Claims relating to the Existing SSNs as at the
Record Time.

“New Money Facility”

means the £144,044,321 senior secured note issuance
facilities to be provided by the Participating Existing SSN
Creditors to Bidco SPV on or around the Restructuring
Effective Time pursuant to the New Money Facility Notes
Purchase Agreement.

“New Money Facility
Commitment
Documentation”

means the documentation pursuant to which an Existing
SSN Holder has elected to participate in the New Money
Facility, being either:
(a) the Lock-up Agreement and its New Money
Facility Commitment Letter (as defined in the
Lock-up Agreement); or
(b) its New Money Facility Participation Election.

“New Money Facility
Participation Election”

means a new money facility participation election
substantially in the form set out in part 9 (New Money
Facility Participation Election) of, and submitted in
accordance with the instructions in, the Account Holder
Letter.

“New SSNs”

means the new senior secured notes to be issued by Bidco
SPV under the New SSN Facility Notes Purchase
Agreement.

“New SSN Facility
Agent”

means Global Loan Agency Services Limited, as
proposed agent under the terms of the New SSN Facility
Notes Purchase Agreement.

“Notice Records”

means the names and addresses (including email
addresses) contained in the Plan Company’s records for a
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Plan Participant as at 5:00 p.m. (London time), two
Business Days before the date of a relevant Notice.
“Notice”

means any notice or other written communication to be
given under or in relation to the Restructuring Plan.

“Participating Existing
SSN Creditors”

means those Existing SSN Creditors who have elected
pursuant to the applicable New Money Facility
Commitment Documentation to participate in the New
Money Facility in accordance with the terms of the
Restructuring Implementation Deed (including the form
of New Money Facility Notes Purchase Agreement
appended thereto).

“Plan Claims”

means any claim, other than Excluded Claims, with
respect to any Liability of the Plan Company to any of the
Plan Creditors arising out of or in connection with the
Existing SSN Documents or the SUN Documents arising
(i) on or before the Record Time, or (ii) (save in relation
to voting on the Restructuring Plan and the calculation of
entitlements to Plan Consideration or to the New Money
Facility Commitments) after the Record Time, or as a
result of an obligation or Liability of the Plan Company
incurred or as a result of an event occurring or an act done,
on or before the Record Time, including, for the
avoidance of doubt, in the case of both (i) and (ii) any
interest accruing on, or accretions arising with respect to,
such claims before the Record Time.

“Plan Company”

means PizzaExpress Financing 2 plc, a company
incorporated and registered in England and Wales as a
public company limited by shares on 7 July 2014 under
registered number 09119629.

“Plan Consideration”

means the New SSNs and the Holdco SPV Shares to be
issued pursuant to the Restructuring Plan and the
Restructuring Implementation Deed.

“Plan Creditors”

means the Existing SSN Trustee, the SUN Trustee, the
Common Depositary Nominee, the Existing SSN Holders
and the SUN Holders, as at the Record Time, including
each of their transferees, assignees and successors after
the Record Time.

“Plan Effective Time”

means the date and time at which a certified copy of the
Plan Sanction Order is delivered to the Registrar of
Companies for registration in accordance with Clause 8.
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“Plan Meeting”

means each of the Existing SSN Plan Meeting, the SUN
Plan Meeting and the Plan Member Meeting.

“Plan Member”

means PizzaExpress Financing 1 plc, a company
incorporated and registered in England and Wales as a
public company limited by shares on 4 July 2014 under
registered number 09116370.

“Plan Member Meeting”

means the meeting convened between the Plan Company
and the Plan Member for the purpose of considering and,
if thought fit, approving the Restructuring Plan.

“Plan Participants”

means the Plan Creditors and the Plan Member.

“Plan Portal”

means https://glas-agency.appiancloud.com/suite/sites/pizzaexpress, a website set up on behalf of the Plan Company.

“Plan Sanction Order”

means the order of the Court sanctioning the
Restructuring Plan pursuant to section 901F or 901G, as
appropriate, of the Companies Act.

“Record Time”

means 5:00 p.m. (London time) on 19 October 2020 or, if
the date of the Plan Meetings changes, 5:00 p.m. (London
time) on the date which is two Business Days before the
Plan Meetings.

“Registrar of
Companies”

means the registrar of companies in England and Wales
within the meaning of the Companies Act.

“Released Party”

has the meaning given to it in the Global Deed of Release.

“Restructuring
Documents”

means:
(a) each document listed in Annex 2 (Restructuring
Documents) substantially in the form appended to or
made available in connection with the Explanatory
Statement;
(b) each document defined as a Restructuring Document
in the Restructuring Implementation Deed; and
(c) any other document, agreement or instrument
necessary or desirable to implement the Financial
Restructuring.

“Restructuring Effective
Time”

has the meaning given to it in the Restructuring
Implementation Deed.
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“Restructuring
Implementation Deed”

means the restructuring implementation deed to be
entered into between, among others, the Plan Company,
the Plan Participants, Holdco SPV and Bidco SPV
substantially in the form appended the Explanatory
Statement.

“Restructuring Longstop
Time”

has the meaning given to that term in the Restructuring
Implementation Deed.

“Restructuring Plan”

means this restructuring plan in respect of the Plan
Company under Part 26A of the Companies Act in its
present form or with, or subject to, any modification,
addition or condition which the Court may think fit to
approve or impose, as appropriate.

“Restructuring Steps”

means the steps to be taken to implement the Financial
Restructuring in accordance with the Restructuring
Implementation Deed.

“Security Agent
Replacement
Documents”

has the meaning given to that term in the Restructuring
Implementation Deed.

“Subsidiary”

means an entity in respect of which a person has direct or
indirect control or owns directly or indirectly more than
50% of the voting rights, voting capital or similar rights
of ownership, and “control” for this purpose means the
power to direct the management and the policies of the
entity whether through the ownership of voting capital, by
contract or otherwise.

“Successor Security
Agent”

means GLAS Trust Corporation Limited in its capacity as
the proposed new security agent, such appointment to be
effected pursuant to the Security Agent Replacement
Documents.

“SUN Common
Depositary Nominee”

means BT Globenet Nominees Limited in its capacity as
the registered holder of the SUN Global Note as nominee
for the Common Depositary.

“SUN Creditors”

means the SUN Holders, the SUN Trustee and the SUN
Common Depositary Nominee.

“SUN Documents”

means the SUNs, SUN Indenture, the security documents
entered into in connection with the SUNs and the
Intercreditor Agreement.

“SUN Global Note”

means, individually and collectively, the global notes
deposited with, or on behalf of, and registered in the name
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of, the SUN Common Depositary Nominee, in the form
of exhibit A (Form of Note) to the SUN Indenture.

1.2

“SUN Holders”

means the persons who hold the ultimate beneficial
interests in the SUNs and whose interests in the SUNs are
held, directly or indirectly, through records maintained in
book entry form by a Clearing System or by virtue of
holding a definitive registered note.

“SUN Indenture”

means the senior note indenture dated 31 July 2014, as
amended by way of a supplemental indenture dated as of
15 May 2020 and as further amended by way of a
supplemental indenture dated as of 10 August 2020,
between amongst others, the Plan Member and the SUN
Trustee pursuant to which the SUNs were issued.

“SUN Plan Meeting”

means the meeting convened between the Plan Company
and the SUN Creditors for the purpose of considering and,
if thought fit, approving the Restructuring Plan.

“SUNs”

means the £200 million senior notes due 2022 (ISIN:
Regulation S Notes: Common Code 102894804 and ISIN
XS1028948047; Rule 144A Notes: Common Code
102894677 and ISIN XS1028946777).

“SUN Trustee”

means Deutsche Trustee Company Limited in its capacity
as the trustee of the SUN Holders, together with its
successors from time to time.

“Termination Date”

has the meaning given to that term in the Restructuring
Implementation Deed.

Interpretation
In this Restructuring Plan, unless the context otherwise requires or otherwise expressly
provides:
(a)

references to Clauses and Annexes are references to the Clauses of, and Annexes
to, the Restructuring Plan;

(b)

references to a statute or statutory provision include the same as subsequently
modified, amended, supplemented or re-enacted from time to time;

(c)

references to a person shall be construed so as to include its successors in title,
permitted assigns and permitted transferees;

(d)

references to an agreement, deed or document shall be deemed also to refer to
such agreement, deed or document as amended, supplemented, restated, varied,
replaced and/or novated (in whole or in part) from time to time and to any
agreement, deed or document executed pursuant thereto;
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(e)

references to an agreement, deed or document shall include any schedules,
annexes and appendices to such agreement, deed or document;

(f)

references to (or to any specified provision of) the Restructuring Plan shall be
construed as references to the Restructuring Plan as in force for the time being;

(g)

references to a Plan Creditor shall be references to a Plan Creditor in its capacity
as the Existing SSN Trustee, the SUN Trustee, the Common Depositary
Nominee, an Existing SSN Holder or a SUN Holder (as applicable) and a Plan
Creditor shall be required to take all steps and actions required in this
Restructuring Plan to be taken by a Plan Creditor in any such capacity (as
applicable);

(h)

the singular includes the plural and vice versa and words importing one gender
shall include all genders;

(i)

headings to Clauses are for ease of reference only and shall not affect the
interpretation of the Restructuring Plan;

(j)

unless otherwise stated, all references in the Restructuring Plan to times are to
London time; and

(k)

“£” denotes the lawful currency of the United Kingdom.

2

Application and effectiveness of the Restructuring Plan

2.1

The compromise and arrangement effected by the Restructuring Plan shall apply to all
Plan Claims and bind all Plan Participants and their respective permitted successors and
assigns and the Plan Company.

2.2

Unless otherwise stated and subject to Clause 2.4 below, the provisions of the
Restructuring Plan shall take effect on and from the Plan Effective Time and all of the
rights, title and interests of Plan Participants to Plan Claims shall be subject to the
compromise and arrangement set out in the Restructuring Plan.

2.3

The Plan Company shall notify the Plan Creditors in accordance with Clause 11
(including through the Plan Portal) as soon as reasonably practicable following the
occurrence of the Plan Effective Time.

2.4

Each of the Plan Participants acknowledges and agrees that all of the Closing Steps under
and as defined in the Restructuring Implementation Deed are inter-conditional and if:
(a)

the Restructuring Effective Time does not occur on or before the Longstop Date;
or

(b)

the Restructuring Implementation Deed terminates in accordance with its terms
(other than as a result of the Restructuring Effective Time having occurred),

then the Restructuring Plan shall terminate and the execution, delivery or release of any
deed, document or agreement in accordance with, or pursuant to, the Restructuring Plan
shall be rescinded (insofar as legally possible) and deemed never to have become
effective, and each relevant Plan Participant or the Plan Company, to the extent legally
and practically possible, shall be put back into the position it was in prior to the date on
which such deed, document or agreement was executed, delivered or released (as
applicable), and each Plan Participant and the Plan Company shall, and shall use all
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reasonable efforts to procure that any necessary other party shall, execute such documents
and perform such acts and things as may be required in order to do so.
3

Implementation of the Financial Restructuring

3.1

On and from the Plan Effective Time, in consideration for the rights accruing to the Plan
Participants under the Restructuring Plan, including the rights to be acquired by Plan
Creditors and the releases in favour of the Plan Member pursuant to the Restructuring
Documents to which they will be party, each Plan Participant (including any person to
whom a Plan Participant has transferred its rights in respect of its Plan Claims after the
Record Time) hereby irrevocably authorises, appoints, instructs and empowers the Plan
Company (acting by any authorised signatory being any director of the Plan Company or
attorney of the Plan Company appointed pursuant to a duly executed power of attorney)
(the “Attorney”), so that the Attorney may, as true and lawful agent and attorney of that
Plan Participant (or any person to whom a Plan Participant has assigned or transferred
any of its Plan Claims where such transfer is recognised by the Plan Company in
accordance with Clause 10.3 below):
(a)

sign, execute and deliver (whether as a deed or otherwise) the Restructuring
Documents to which it will be a party for and on behalf of that Plan Participant,
such that each Plan Participant will become a party to and be bound by those
Restructuring Documents;

(b)

sign, execute and deliver all such deeds, documents, agreements, instruments,
transfers, notices, confirmations, consents, orders, directions or instructions
scheduled to, referred to in and/or contemplated by the Restructuring
Implementation Deed, including all other relevant Restructuring Documents, in
each case which are required to be executed and/or delivered by or on its behalf;

(c)

take any such other action as may be reasonably necessary or desirable to give
effect to the terms of the Restructuring Plan, the Restructuring Implementation
Deed and the other Restructuring Documents to which it will be a party,
including, without limitation, giving any instructions to the Existing SSN
Trustee, the SUN Trustee, the Existing Security Agent, the Successor Security
Agent, the New SSN Facility Agent, the Holding Period Trustee, the Equity
Agent or any other facility agents or security trustees in respect of the Existing
SSNs or the SUNs (as applicable) to the extent required in order to give effect to
the terms of the Restructuring Plan, the Restructuring Implementation Deed and
those other Restructuring Documents;

(d)

agree on its behalf, with the consent of the Majority Plan Creditors, any
amendment to the Restructuring Documents to which it will be a party which
does not (in the reasonable opinion of the Plan Company) have a material adverse
effect on the rights of the Plan Creditors, or any of them, under the Restructuring
Plan or any Restructuring Document, and would not have the effect (in the
reasonable opinion of the Plan Company) of changing the material commercial
terms of the Restructuring Plan, the Restructuring Implementation Deed and/or
any other Restructuring Document in any material respect; and

(e)

agree on its behalf any amendments to the Restructuring Documents to which it
will be a party (i) that are not inconsistent with the terms of the Lock-Up
Agreement or the Restructuring Implementation Deed, or (ii) as otherwise agreed
in accordance with the terms of the Lock-Up Agreement or the Restructuring
Implementation Deed, in each case which the Attorney and (if applicable) the
other person(s) to be party to the relevant Restructuring Documents (as
13

applicable) may deem (acting reasonably and in good faith) necessary or
desirable in order to:

3.2

3.3

(i)

ensure that the information and categories of information contained, or
referred to, in any formula, schedule, annex or similar, signature blocks,
lists of parties and parties provisions, notice details, bank account details,
legal entity names or registration numbers or blanks or placeholders in
those Restructuring Documents (including details of any exposures,
commitments or principal claims) reflect the relevant information and
categories of information as of the applicable date (and the elections
made in the Account Holder Letters delivered by Account Holders on
behalf of the Plan Creditors);

(ii)

complete any blanks (including, without limitation, any dates, times,
bank account details, notice provisions or legal entity names), lists of
parties and/or signature blocks;

(iii)

insert the calculation and completion of any commitments, participations,
allotments or allocations to any Plan Participant or any other party under
the Restructuring Documents in accordance with the terms of the
Restructuring Plan or the Allocations and Entitlements Table;

(iv)

take into account any modification of, or addition to, the Restructuring
Plan and/or the Restructuring Documents approved or imposed by the
Court in accordance with Clauses 10.1 and 10.2 (Modification of the
Restructuring Plan);

(v)

ensure that those Restructuring Documents may be duly executed and
delivered; and/or

(vi)

ensure that those Restructuring Documents are legal, valid, binding and
enforceable upon the parties to them in accordance with the terms of the
Restructuring Plan and their terms.

Each of the Plan Creditors irrevocably authorises and instructs the SUN Trustee and/or
the Existing SSN Trustee (as applicable), the New SSN Facility Agent, the Holding
Period Trustee, the Equity Agent, the Existing Security Agent and (upon its appointment
pursuant to the Security Agent Replacement Documents) the Successor Security Agent
to:
(a)

enter into the Restructuring Documents to which they are a party;

(b)

take each step under the Restructuring Implementation Deed expressed to be
taken by or on behalf of the SUN Trustee, the Existing SSN Trustee, the New
SSN Facility Agent, the Holding Period Trustee, the Equity Agent, the Existing
Security Agent and (upon its appointment pursuant to the Security Agent
Replacement Documents) the Successor Security Agent (as applicable); and

(c)

do or procure to be done all such acts and things necessary or desirable for the
purposes of giving effect to the Restructuring Plan and the Financial
Restructuring.

Each of the Existing Obligors (other than the Plan Company and the Plan Member),
PizzaExpress Group Holdings Limited, the Existing Security Agent, the Successor
Security Agent, Holdco SPV and Bidco SPV:
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(a)

severally agrees to be bound by and comply with (i) the obligations expressed to
apply to it under this Restructuring Plan, the Restructuring Implementation Deed
and the other Restructuring Documents and (ii) its respective Deed of
Undertaking; and

(b)

undertakes to take all steps and execute all such documents as are required to
give effect to the Financial Restructuring in accordance with the Restructuring
Plan, the Restructuring Implementation Deed and the other Restructuring
Documents to which it will be a party and the documentary conditions precedent
and deliverables to such documents.

3.4

Each of the Existing SSN Trustee and the SUN Trustee undertakes to take all steps and
execute all such documents as are required to give effect to the instructions given by the
Plan Creditors under Clause 3.2.

3.5

Any transfer forming part of the Restructuring Plan, the Restructuring Implementation
Deed or any other Restructuring Document shall be effected by means of a form of
transfer or other instrument or instruction of transfer falling within Clause 3.1(b) above.

3.6

The authority granted under Clause 3.1 in favour of an Attorney under the Restructuring
Plan shall also be treated for all purposes whatsoever and without limitation as having
been granted by a deed under English law.

3.7

In complying with the instructions in this Clause 3 and without prejudice to the terms of
the Existing Notes Documents, each of the Existing SSN Trustee, the SUN Trustee the
Existing Security Agent, (upon its appointment pursuant to the Security Agent
Replacement Documents) the Successor Security Agent, the Holding Period Trustee, the
Equity Agent and (upon its appointment) the New SSN Facility Agent:
(a)

shall not be liable for any act (or omission) it takes (or does not take) in
accordance with the instructions given to it pursuant to this Restructuring Plan;

(b)

is entitled to assume:
(i)

that any instructions received by it pursuant to this Restructuring Plan
are duly given in accordance with the terms of the relevant Existing
Notes Documents or the New Notes Documents (as applicable); and

(ii)

unless it has received notice of revocation, that those instructions have
not been revoked;

(c)

is not obliged to do or omit to do anything if it would, or might in its reasonable
opinion, constitute a breach of any law or regulation or a breach of a fiduciary
duty or duty of confidentiality;

(d)

is not responsible for the legality, validity, effectiveness, adequacy or
enforceability of the Restructuring Implementation Deed or any other
Restructuring Document or any other agreement, arrangement or document
entered into, made or executed in anticipation of, under or in connection with the
Restructuring Implementation Deed or any other Restructuring Document; and

(e)

will not be liable (including, without limitation, for negligence or any other
category of liability whatsoever) for:
(i)

any damages, costs or losses to any person, any diminution in value, or
any liability whatsoever arising as a result of taking or not taking any
15

action in accordance with the instructions received by it pursuant to this
Restructuring Plan, unless directly caused by its gross negligence or
wilful misconduct; or
(ii)

exercising, or not exercising. any right, power, authority or discretion
given to it by, or in connection with, the instructions pursuant to this
Restructuring Plan; or without prejudice to the generality of paragraph
(i) above, any damages, costs, losses, any diminution in value or any
liability whatsoever arising as a result of any act, event or circumstance
not reasonably within its control including (without limitation) such
damages, costs, losses, diminution in value or liability arising as a result
of: nationalisation, expropriation or other governmental actions; any
regulation, currency restriction, devaluation or fluctuation; market
conditions affecting the execution or settlement of transactions or the
value of assets, breakdown, failure or malfunction of any third party
transport, telecommunications, computer services or systems; natural
disasters or acts of God; war, terrorism, insurrection or revolution; or
strikes or industrial action.

3.8

The Plan Company and each Plan Participant hereby agree that the Existing SSN Trustee,
the SUN Trustee, the Existing Security Agent, (upon its appointment pursuant to the
Security Agent Replacement Documents) the Successor Security Agent, the New SSN
Facility Agent, the Holding Period Trustee and the Equity Agent shall be entitled to
enforce and enjoy the benefit of, and rely upon each term in, this Restructuring Plan.

3.9

The authorities, appointments and instructions granted in accordance with this Clause 3
shall automatically expire on the earlier of (a) the termination of the Restructuring Plan
under Clause 2.4 above, (b) 20 Business Days after the Restructuring Effective Time, and
(c) in relation to each Restructuring Document, the date that Restructuring Document is
fully executed by the relevant parties to it.

4

Replacement of the Existing Security Agent
The replacement of the Existing Security Agent with the Successor Security Agent shall
take place in accordance with the terms of the Restructuring Implementation Deed and
the Security Agent Replacement Documents.

5

Releases
Mutual releases shall be granted by the Plan Participants in accordance with the
Restructuring Implementation Deed and the Global Deed of Release pursuant to which
they will release the Released Parties being, among others, PizzaExpress Group Holdings
Limited, the Plan Member, each of the other Existing Obligors and each of the
Shareholder Parties (as defined in the Lock-up Agreement) and each of their respective
former and current directors and representatives from every, any and all claims against
such parties which such Plan Participants have ever had, now have or hereafter can, shall
or may have, in connection with any steps, acts or omissions by or on behalf of such
Released Party on or prior to the Restructuring Effective Time in relation to the
Restructuring, the Existing SSNs and the SUNs (including, without limitation, any steps,
acts or omissions for the purpose of achieving a restructuring transaction with respect to
the Group and participation in any discussions and negotiations with stakeholders of the
Group in any capacity and the carrying out of the steps and transactions related thereto),
in each case, to the extent permitted by law and subject to customary limited exceptions
(including, without limitation, in respect of fraud, gross negligence or wilful misconduct).
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6

Restructuring Steps
The Restructuring Steps shall take place in accordance with the terms of the Restructuring
Implementation Deed.

7

Calculation of entitlements
Plan Creditors’ entitlements to Plan Consideration shall be calculated as at the Record
Time and in accordance with clause 14 of the Restructuring Implementation Deed.

8

Registration of Plan Sanction Order
As soon as reasonably practicable following the granting of the Plan Sanction Order by
the Court, the Plan Company shall deliver the Plan Sanction Order to the Registrar of
Companies in accordance with Part 26A of the Companies Act.

9

Standstill
Prior to the Restructuring Effective Time, or, if earlier, the Termination Date, the Plan
Participants shall not:
(a)

exercise any rights, remedies, powers or discretions (including any action to
enforce any guarantee) under or in respect of any Existing Notes Documents (or
instruct any other person to do the same);

(b)

commence or continue, including the issuance or employment or process of, any
legal, judicial, administrative or any other action or proceedings involving or
against the Plan Company or any other Existing Obligors or their respective
assets or proceeds thereof, or to recover a claim or enforce any judicial, quasijudicial, regulatory, administrative or other judgment, assessment, order, lien or
arbitration award against the Plan Company or any other Existing Obligor or their
respective assets or proceeds thereof in any jurisdiction (or instruct any other
person to do the same) (but excluding any action taken in response to or in
connection with any legal process or proceedings commenced by or on behalf of
any member of the Group); or

(c)

seize, attach and/or enforce or execute liens or judgments against the Plan
Company’s or any other Existing Obligor’s property or transfer, encumber or
otherwise dispose of or interfere with the Plan Company or any other Existing
Obligor’s assets or agreements to the extent such actions affect the Plan
Company’s or any other Existing Obligor’s assets in any jurisdiction (or instruct
any other person to do the same),

in each case, other than as contemplated by, and in accordance with, the terms of the
Restructuring Plan, the Restructuring Implementation Deed or any other Restructuring
Document or with the intent of giving effect to the Financial Restructuring.
10

General Provisions
Modifications of the Restructuring Plan

10.1

The Plan Company may, at any hearing to sanction the Restructuring Plan, consent on
behalf of the Plan Participants to any modification of the Restructuring Plan, the
Restructuring Implementation Deed or any other Restructuring Document on terms or
conditions that the Court may think fit to approve or impose provided that, if any such
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modification would have a material adverse effect on a Plan Participant, such
modification will require the consent of that Plan Participant.
10.2

If any provision of this Restructuring Plan (or any document to be executed under or in
accordance with this Restructuring Plan) is illegal or unenforceable, such provision shall
be severed from the Restructuring Plan and the rest of the Restructuring Plan shall
continue in full force and effect as if the severed provision had not been included.
Assignments or transfers

10.3

For the purposes of calculating entitlements to receive Plan Consideration, all Plan
Claims shall be determined as at the Record Time. The Plan Company shall be under no
obligation to recognise any assignment or transfer of rights, benefits or interests in the
Existing SSNs or the SUNs after the Record Time for the purposes of calculating
entitlements to receive Plan Consideration under the Restructuring Plan and has no
obligations hereunder to any person other than the Plan Creditors, provided that, where
the Plan Company has received from the relevant parties notice in writing of such
assignment or transfer prior to the Restructuring Effective Time, the Plan Company may,
in its sole discretion and subject to the production of such other evidence in relation to
such assignment or transfer as it may reasonably require and to any other terms and
conditions which the Plan Company may consider necessary or desirable, agree to
recognise such assignment or transfer for the purposes of calculating entitlements to
receive Plan Consideration under the Restructuring Plan.

10.4

Any assignee or transferee of interests in the Existing SSNs or the SUNs recognised by
the Plan Company pursuant to Clause 10.3 shall be bound by the terms of the
Restructuring Plan as a Plan Creditor and shall produce such evidence as the Plan
Company may reasonably require to confirm that it has agreed to be bound by the terms
of the Restructuring Plan.
Obligations on days other than a Business Day

10.5

If any obligation is to be performed under the terms of the Restructuring Plan on a date
other than a Business Day, the relevant obligation shall be performed on the next Business
Day.

11

Notice

11.1

Any notice (including any service of process in connection with a breach of the
Restructuring Plan) (other than any Account Holder Letter which is to be delivered in
accordance with the instructions contained therein) shall be given in writing and shall be
deemed to have been duly given if it is uploaded to the Plan Portal or delivered by hand,
pre-paid first class post, airmail or electronically to:
(a)

in the case of the Plan Company:
PizzaExpress Financing 2 plc
Hunton House
Highbridge Estate
Oxford Road
Uxbridge
Middlesex UB8 2LX
Attention: Mandy Kaur
with a copy to:
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Kirkland & Ellis International LLP
Email: penzance@kirkland.com
(b)

(c)

in the case of a Plan Creditor, either:
(i)

its last known address, fax number or email address according to the Plan
Company; or

(ii)

to the Existing SSN Trustee or the SUN Trustee (as applicable) for and
on behalf of that Plan Creditor, at the contact details set out at Subclauses (d) and (e) below.

in the case of the Plan Member:
PizzaExpress Financing 1 plc
Hunton House
Highbridge Estate
Oxford Road
Uxbridge
Middlesex UB8 2LX
Attention: Mandy Kaur

(d)

in the case of the Existing SSN Trustee:
U.S. Bank Trustees Limited
Fifth Floor
125 Old Broad Street
London, EC2N 1AR
Attention: Conventional Debt Team
Email: Conventional.Debt.Dublin@usbank.com,
MBS.Relationship.Management@usbank.com

(e)

in the case of the SUN Trustee:
Deutsche Trustee Company Limited
Winchester House
1 Great Winchester Street
London EC2N 2DB
United Kingdom
Email: [●]
Attention: Trust & Securities Services

(f)

in the case of any other person, any address or email address set forth for that
person in any agreement entered into in connection with this Restructuring Plan
or the last known address, fax number of email address according to the Plan
Company.

11.2

Plan Participants shall have the right to request a paper copy of any Notice by contacting
the Information Agent. These documents shall be sent by first class post in respect of Plan
Participants whose Notice Records address is in the UK and by “international standard
post” in respect of Plan Participants whose Notice Records address is outside the UK.

11.3

Any Notice (other than any Account Holder Letter which is to be delivered in accordance
with the instructions contained therein) shall be deemed to have been delivered and
served:
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(a)

if by way of e-mail:
(i)

subject to Clause 11.3(a)(ii), when sent; and

(ii)

if one or more E-Mail Error Messages are sent from and with respect to
a person’s e-mail address for the purposes of Notices within one hour of
such e-mail being sent, the e-mail shall not be deemed to be delivered
and effective unless the intended recipient confirms receipt (but failure
of an e-mail to be deemed delivered and effective shall not affect other
or subsequent e-mails, or delivery of a communication or document
pursuant to another method permitted under this Clause 11);

(b)

if by way of letter, when it has been left at the relevant address for five Business
Days after being deposited in the post postage prepaid in an envelope addressed
to it at that address; and

(c)

if by way of upload to the Plan Portal, when viewable on the Plan Portal;

and, if a particular department or officer is specified as part of the address details provided
under this Clause 11, if addressed to that department or officer (other than with respect to
Clause 11.3(c)).
11.4

Notwithstanding any provision to the contrary contained in this Restructuring Plan:
(a)

while the Existing SSNs and the SUNs are represented by Global Notes and
deposited with the Common Depositary Nominees, notice to the Existing SSN
Holders and/or the SUN Holders may be given instead by delivery of the Notice
to the Clearing System and such Notices shall be deemed to have been given to
the Existing SSN Holders and the SUN Holders on the date of delivery to the
Clearing System; and

(b)

a copy of each Notice given in accordance with this Clause 11 shall be provided
to Euronext Dublin for so long as the Existing SSNs or the SUNs (as applicable)
are listed on Euronext Dublin and the relevant regulations so require.

11.5

In proving service, it shall be sufficient proof, in the case of a Notice sent by post, that
the envelope was properly stamped, addressed and placed in the post.

11.6

The accidental omission to send any Notice, written communication or other document
in accordance with this Clause 11, or the non-receipt of any such Notice by any Plan
Participant, shall not affect the provisions of the Restructuring Plan.

11.7

In respect of Notices to be sent to a Plan Participant in respect of whom the Plan Company
has Notice Records showing their address to be outside the UK, Notices need not be sent
by post, or by email to any jurisdiction where the Plan Company reasonably believes that
doing so would be unlawful or unduly onerous, including by requiring detailed local legal
advice as to the legal requirements of that jurisdiction.

12

Future liquidation or administration
The Restructuring Plan shall be unaffected by any liquidation or administration or any
analogous proceeding (in any jurisdiction) of the Plan Company after the Restructuring
Effective Time and shall, in these circumstances, continue according to it terms.
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13

Governing law and jurisdiction

13.1

The Restructuring Plan and any non-contractual obligations arising out of or in
connection with the Restructuring Plan shall be governed by, and construed in accordance
with, the laws of England and Wales and the Plan Participants hereby agree that the Court
shall have exclusive jurisdiction to hear and determine any suit, action or proceeding and
to settle any dispute which may arise out of or in connection with the Restructuring Plan,
or out of any action taken or omitted to be taken under the Restructuring Plan or any noncontractual obligations arising out of or in connection with the Restructuring Plan. For
such purposes the Plan Participants irrevocably submit to the jurisdiction of the Court,
provided, however, that nothing in this Clause 13.1 shall affect the validity of other
provisions determining governing law and jurisdiction as between the Plan Company and
the Plan Participants, whether contained in any contract or otherwise.

13.2

The Restructuring Plan shall take effect subject to any prohibition or condition imposed
by law.
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ANNEX 1
EXISTING OBLIGORS
Name

Jurisdiction of
incorporation

Registered number or
equivalent

PizzaExpress Financing 1 plc

England and Wales

09116370

PizzaExpress Financing 2 plc

England and Wales

09119629

PizzaExpress Group Limited

England and Wales

09130140

PizzaExpress International
Holdings Limited

England and Wales

09508199

PizzaExpress Operations
Limited

England and Wales

04836955

PizzaExpress Limited

England and Wales

01404552

PizzaExpress (Restaurants)
Limited

England and Wales

02805490

PizzaExpress (Wholesale)
Limited

England and Wales

02813728

PizzaExpress Merchandising
Limited

England and Wales

03285834

Riposte Limited

England and Wales

04836963

Agenbite Limited

Ireland

218338

PandoraExpress 1 Limited

England and Wales

04688642

PandoraExpress 2 Limited

England and Wales

04688647

PandoraExpress 3 Limited

England and Wales

04688610

PandoraExpress 4 Limited

England and Wales

04688632

PandoraExpress 5 Limited

England and Wales

04709081

PandoraExpress 7 Limited

England and Wales

04992210

Roll&Shake Limited

England and Wales

09265819

Hunton House Limited

England and Wales

10932580
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Al Rollo Limited

England and Wales

02783523

Bookcash Trading Limited

England and Wales

02884279

PizzaExpress (Franchises)
Limited

England and Wales

02805181

Pizza Express (Jersey)
Limited

Jersey

4707
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ANNEX 2
Restructuring Documents
1. Restructuring Implementation Deed;
2. Shareholders’ Agreement;
3. Holdco Articles of Association;
4. New SSN Facility Notes Purchase Agreement;
5. SPA;
6. Holding Period Trust Deed;
7. New Money Facility Notes Purchase Agreement;
8. ICA Amendment and Restatement Agreement; and
9. Global Deed of Release.
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PART F THE RESTRUCTURING IMPLEMENTATION DEED

111

Substantially agreed form
Private and confidential
DATED _________________ 2020
BETWEEN
WHEEL BIDCO LIMITED
as BidCo
WHEEL TOPCO LIMITED
as HoldCo
PIZZAEXPRESS FINANCING 2 PLC
as the Plan Company
PIZZAEXPRESS FINANCING 1 PLC
as the Plan Member
THE PARTIES LISTED IN PART I OF SCHEDULE 1
as the Original Shareholder Parties
THE PARTIES LISTED IN PART II OF SCHEDULE 1
as the Obligors
THE PARTIES LISTED IN PART III OF SCHEDULE 1
as the Original New Money Facility Noteholders
THE PLAN CREDITORS
GLOBAL LOAN AGENCY SERVICES LIMITED
as New Money Facility Agent
GLOBAL LOAN AGENCY SERVICES LIMITED
as New SSN Facility Agent
GLAS TRUST CORPORATION LIMITED
as Security Agent
GLAS SPECIALIST SERVICES LIMITED
as Information Agent
and others
______________________________________________
RESTRUCTURING IMPLEMENTATION DEED
in relation to Project Penzance
______________________________________________
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THIS DEED (this “DEED”) is dated ______ 2020 and made between:
3

(1)

WHEEL BIDCO LIMITED, a company incorporated in Jersey with company number
132325 (“BidCo”);

(2)

WHEEL TOPCO LIMITED, a company incorporated in Jersey with company number
132326 (“HoldCo”);

(3)

PIZZAEXPRESS FINANCING 1 PLC, a public limited company incorporated in
England and Wales with company number 09116370, acting by the Plan Company
pursuant to the authority conferred upon the Plan Company by the Plan Member under the
Plan Document (the “Plan Member”);

(4)

PIZZAEXPRESS FINANCING 2 PLC, a public limited company incorporated in
England and Wales with company number 09119629 (the “Plan Company”);

(5)

PIZZAEXPRESS GROUP HOLDINGS LIMITED, a limited company incorporated in
England and Wales with company number 09115780;

(6)

Each of the entities listed in Part I of Schedule 1 (The Parties) (the “Original Shareholder
Parties”);

(7)

Each of the entities listed in Part II of Schedule 1 (The Parties) (together with HoldCo,
BidCo, the Plan Company and the Plan Member, the “Obligors”);

(8)

THE AD HOC GROUP (as defined below) and each member thereof, each in its capacity
as such and in no other capacity;

(9)

U.S. BANK TRUSTEES LIMITED, in its capacity as the trustee of the Existing SSN
Holders under the terms of the Existing SSN Indenture (the “Existing SSN Trustee”);

(10)

EXISTING SSN HOLDERS, being the holders of the ultimate beneficial interests in the
Existing SSNs, acting by the Plan Company pursuant to the authority conferred upon the
Plan Company by the Plan Creditors under the Plan Document (the “Existing SSN
Holders”);

(11)

DEUTSCHE TRUSTEE COMPANY LIMITED, in its capacity as the trustee of the
SUN Holders under the terms of the SUN Indenture (the “SUN Trustee”);

(12)

SUN HOLDERS, being the holders of the ultimate beneficial interests in the SUNs, acting
by the Plan Company pursuant to the authority conferred upon the Plan Company by the
Plan Creditors under the Plan Document (the “SUN Holders”);

(13)

THE NOMINATED RECIPIENTS of certain Plan Creditors listed in Part IV of Schedule
1 (The Parties) (together, the “Nominated Recipients”), each for the sole purpose of
becoming a party to the Restructuring Documents to which it will be a party upon each
Restructuring Document becoming effective in accordance with this Deed;

(14)

GLOBAL LOAN AGENCY SERVICES LIMITED, as agent under the terms of the
New Money Facility Notes Purchase Agreement (the “New Money Facility Agent”);
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(15)

Each of the entities listed in Part III of Schedule 1 (The Parties) (the “Original New Money
Facility Noteholders”);

(16)

GLOBAL LOAN AGENCY SERVICES LIMITED, as agent under the terms of the
New SSN Facility Notes Purchase Agreement (the “New SSN Facility Agent”);

(17)

GLAS TRUST CORPORATION LIMITED, as security agent upon its appointment
under the terms of the Security Agent Replacement Documents (the “Security Agent”);

(18)

GLAS TRUSTEES LIMITED, as holding period trustee (the “Holding Period
Trustee”);

(19)

GLAS SPECIALIST SERVICES LIMITED, as information agent (the “Information
Agent”); and

(20)

GLAS TRUSTEES LIMITED, as equity agent (the “Equity Agent”),

each an “Original Party” and together the “Original Parties”; and
(21)

ELAVON FINANCIAL SERVICES DAC, in its capacity as existing security agent and
to be replaced by GLAS Trust Corporation Limited as security agent upon its appointment
under the terms of the Security Agent Replacement Documents (the “Existing Security
Agent”).

BACKGROUND
(A)

On 4 August 2020, the Plan Company together with certain of the Parties entered into the
Lock-Up Agreement for the purpose of implementing a corporate, operational and financial
restructuring of PizzaExpress Financing 1 plc and its subsidiaries (the “Existing Group”).

(B)

The Restructuring as contemplated by the Lock-Up Agreement envisaged that the Plan
Company would propose an English law restructuring plan under Part 26A of the
Companies Act 2006 to the Plan Creditors and the Plan Member (the “Restructuring
Plan”). Accordingly:
(a)

the Practice Statement Letter was circulated on 1 September 2020 and a
supplemental practice statement letter was circulated on 24 September 2020;

(b)

a convening hearing at which the Court ordered the convening of meetings of the
Plan Creditors and Plan Member to vote on the Restructuring Plan (the “Plan
Meetings”) was held on [30] September 2020;

(c)

the Plan Meetings were held on [21] October 2020; and

(d)

following approval of the Restructuring Plan at the Plan Meetings, the Court
sanctioned the Restructuring Plan by the Plan Sanction Order on [29] October 2020.
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(C)

The purpose of this Deed is to give effect to the terms of the Restructuring Plan and the
Lock-up Agreement and to formalise the consents, instructions, directions, waivers,
conditions precedents, steps and timing required to implement the Restructuring, subject
to the satisfaction or waiver of the Closing Conditions Precedent.

IT IS AGREED as follows:
1

DEFINITIONS AND INTERPRETATION

1.1

Definitions
Terms used in this Deed shall have the meaning given to them in the Intercreditor
Agreement, unless otherwise specified below or elsewhere in this Deed:
“Account Holder” means the holder of a Book-Entry Interest;
“Account Holder Letter” has the meaning given to it in the Plan Document;
“Ad Hoc Group” means the ad hoc group of holders of Existing SSNs, as such group may
be constituted from time to time, who are advised by the Ad Hoc Group’s Counsel and
which members, as at the date of this Deed, comprise each of the entities listed in Part V
of Schedule 1 (Parties);
“Ad Hoc Group’s Counsel” means Lathan & Watkins (London) LLP (and/or any of its
affiliates and/or any affiliated partnerships), as legal counsel to the Ad Hoc Group;
“Administrative Party” means the New SSN Facility Agent, the New Money Facility
Agent, the Existing SSN Trustee, the SUN Trustee, the Security Agent, the Equity Agent,
the Holding Period Trustee and the Information Agent;
“Affiliate” means, with respect to a person, any other person who, directly or indirectly, is
in control of, or controlled by, or is under common control with, such person and, for the
purposes of this definition, “control” shall mean the power, direct or indirect, to (a) vote
on more than 50 per cent, of the securities having ordinary voting power for the election of
directors of such person, or (b) direct or cause the direction of the management and policies
of such person whether by contract or otherwise;
“Allocations and Entitlements Table” means the table, to be prepared by the Information
Agent, laying out each Subscriber’s and New Money Facility Noteholder’s entitlements
and allocations, as of the Closing Date, in accordance with the provisions of the New
Money Facility Notes Purchase Agreement and Clause 14 (Entitlements);
“Arm’s Length Terms” means, in respect of the sale of Holding Period Trust Securities,
the sale of those Holding Period Trust Securities on the open market by the Holding Period
Trustee or an independent broker (or other reputable institution with relevant experience)
for such consideration as such person is able to obtain from a third party on arm’s length
terms;
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“Authorisation” means any authorisation, consent, approval, resolution, licence,
exemption, filling, notarisation or registration;
“Backstop Commitment” has the meaning given to it in the Backstop Letter;
“Backstop Letter” means the letter originally dated 4 August 2020 (as amended and/or
restated from time to time), which sets out the terms and conditions on which certain
providers of the New Money Facility agree to backstop the New Money Facility;
“Backstop Provider” has the meaning given to the term “Backstop Party” in the Backstop
Letter;
“BidCo Group” means, with effect from the Restructuring Effective Time, BidCo and its
subsidiaries;
“BidCo Shares” means the entire issued share capital of BidCo at the Restructuring
Effective Time or, where the context otherwise requires, shares in the share capital of
BidCo;
“Book-Entry Interest” means, in relation to SUNs or the Existing SSNs, a beneficial
interest in a global note with respect to the SUNs or the Existing SSNs held through and
shown on, and transferred only through, records maintained in book-entry form by the
Clearing Systems and their respective nominees and successors, acting through themselves
or the Common Depositary Nominee;
“Business Day” means a day (other than a Saturday or a Sunday) on which banks are open
for general business in London, New York and Jersey;
“Business Plan” means the business plan dated [●]20201;
“Certifications” means the confirmations, representations and warranties contained in Part
6 of the Account Holder Letter;
“Chapter 15 Recognition Order” means the order of the United States Bankruptcy Court
for the Southern District of Texas granting recognition of the Restructuring Plan under
chapter 15 of the U.S. Bankruptcy Code;
“Clearing Systems” means Clearstream Banking, S.A. and Euroclear Bank SA/NV and in
each case any successor thereof;
“Closing Conditions Precedent” means the conditions precedent set out in Schedule 2
(Closing Conditions Precedent);
“Closing Date” has the meaning given to that term in Clause 7 (Closing Steps);

1

NTD: To refer to latest version of business plan reflecting current trading and the CVA impact.
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“Closing Legal Opinion” means each of the documents referred to in paragraph 2 of
Schedule 2 (Closing Conditions Precedent);
“Closing Steps” means the steps set out in Clause 7 (Closing Steps) and “Closing Step 1,
2, 3, etc.” shall refer to the relevant step as further described under that heading in Clause
7 (Closing Steps);
“Closing Transaction Security Document” means the Transaction Security Documents
referred to in paragraph 4 of Schedule 2 (Closing Conditions Precedent);
“Common Depositary” means the common depositary for the Clearing Systems;
“Common Depositary Nominee” means BT Globenet Nominees Limited in its capacity
as the registered holder of the global note with respect to the Existing SSNs and the SUNs
as nominee for the Common Depositary;
“Court” means the High Court of England and Wales;
“Completion” has the meaning given to that term in the SPA;
“Deed Effective Time” has the meaning given to it in Clause 2.2;
“Deed of Accession” means a deed of accession to this Deed substantially in the form set
out at Schedule 3 (Form Of Deed Of Accession);
“Deed of Contribution” means a deed of contribution dated 1 September 2020 and made
between the Plan Company and the Plan Member;
“Default” means any Default or Event of Default (each as defined in the relevant Existing
Notes Document), or similar or equivalent event however described (including any such
event which could result in, with the expiry of any grace period, requiring a payment or
repayment by a member of the Existing Group prior to its stated maturity);
“Disqualified Person” means a person who is a citizen of, or domiciled or resident in, or
subject to the laws of, any jurisdiction where the offer to issue to, subscribe by or transfer
to, such person of HoldCo Shares or New SSNs is prohibited by law or would, or would
be likely to, result in HoldCo, BidCo, the Plan Company or any other member of the BidCo
Group being required to comply with any filing, registration, disclosure or other onerous
(as may be decided by the Plan Company in its sole discretion acting reasonably)
requirement in such jurisdiction;
“Eligible Person” means a person who is:
(a)

either (x) a “qualified institutional buyer” as defined in Rule 144A under the
Securities Act; (y) an “accredited investor” as defined in Rule 501(a)(1), (2), (3) or
(7) under the Securities Act, that is an institution or (z) a person that is not a “U.S.
person” as defined in Regulation S under the Securities Act that is located and
resident outside the United States;
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(b)

not a retail investor in the European Economic Area (defined as a person who is
one (or more) of: (x) a retail client as defined in point (11) of Article 4(1) of
Directive 2014/65/EU (“MiFID II”); (y) a customer within the meaning of
Directive 2016/97/EU, where that customer would not qualify as a professional
client as defined in point (10) of Article 4(1) of MiFID II; or (z) a person who is
not a qualified investor as defined in Regulation (EU) 2017/1129);

(c)

not a KYC Outstanding Creditor; and

(d)

not a Disqualified Person;

“E-Mail Error Message” means, with respect to an e-mail sent by a Party or the Existing
Security Agent, an automatic error message received from an intended recipient (or the
server by which such intended recipient is provided e-mail service) that:
(A)

such e-mail is undeliverable;

(B)

there has been a failure to deliver such e-mail; or

(C)

the intended recipient is ‘out of office’;

“Existing Group’s Counsel” means Kirkland & Ellis as legal advisers to the Plan
Member, the Plan Company, certain members of the Existing Group and (formerly)
PizzaExpress Group Holdings Limited;
“Existing Notes Documents” means:
(a)

the Existing SSN Indenture;

(b)

the global notes with respect to the Existing SSNs;

(c)

the SUN Indenture; and

(d)

the global notes with respect to the SUNs;

“Existing Shareholder” means Crystal Bright Developments Limited;
“Existing SSNs” means the £465 million senior secured notes due 2021 issued by the Plan
Company pursuant to the Existing SSN Indenture;
“Existing SSN Indenture” means a senior secured notes indenture dated as of 31 July
2014, as amended by way of a supplemental indenture dated as of 15 May 2020 and as
further amended by way of a supplemental indenture dated as of 10 August 2020 between,
among others, U.S. Bank Trustees Limited as the trustee of the holders of the Existing
SSNs, Elavon Financial Services DAC, UK Branch as the paying agent, Elavon Financial
Services DAC as registrar and transfer agent and the Existing Security Agent as security
agent;
“Existing SSN Holder” means a holder of the Existing SSNs;
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“Explanatory Statement” means the explanatory statement relating to the Restructuring
Plan required to be furnished pursuant to section 901D of the Companies Act 2006 issued
by the Plan Company on [30 September] 2020;
“Deed of Undertaking” means a deed of undertaking executed by a Plan Undertaking
Party in connection with the Restructuring Plan;
“Facility A New Money Facility Commitments” has the meaning given to the term
“Facility A Commitment” in the New Money Facility Notes Purchase Agreement;
“Fee Letters” means:
(a)

an agency and security agency fee letter in respect of the New SSN Facility Notes
Purchase Agreement and the New Money Facility Notes Purchase Agreement
between the Plan Company, the New Money Facility Agent, the New SSN Facility
Agent and the Security Agent; and

(b)

an equity agent fee letter in respect of the HoldCo Shares between the Plan
Company and the Equity Agent; and

(c)

a fee letter in respect of the Holding Period Trust between the Plan Company and
the Holding Period Trustee;

“Funds Flow” means the completion funds flow prepared by the Plan Company and in
agreed form;
“GLAS Portal” has the meaning given to it in the Explanatory Statement;
“Global Deed of Release” means the global deed of release to be entered into between the
Parties in respect of the release of claims arising in connection with the Restructuring, the
Existing SSNs and the SUNs in the form set out at Schedule 13 (Global Deed of Release);
“Grantor Consent to Registration” means a consent to registration of the security
interests to be created pursuant to any Jersey Security Document on the security interests
register maintained in Jersey, duly signed and dated by the relevant grantor and any other
person named therein as an addressee for service;
“Group Payment Arrangement” means a group payment arrangement made pursuant to
section 36 Finance Act 1998 or section 59F Taxes Management Act 1970;
“HoldCo Articles of Association” means the articles of association of HoldCo to be
adopted by the passing of the HoldCo Special Resolution;
“HoldCo Intercompany Loan” means an intercompany loan from HoldCo to BidCo in
an amount equal to the New SSN Facility B Liabilities;
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“HoldCo and BidCo Director Appointment Documents” means the service contracts
and/or appointment letters (howsoever described) of the initial board members of each of
HoldCo and BidCo;
“HoldCo Ordinary Shares” means ordinary shares in the share capital of HoldCo;
“HoldCo Preference Shares” means preference shares in the share capital of HoldCo;
“HoldCo Shares” means the entire issued share capital of HoldCo at the Restructuring
Effective Time or, where the context otherwise requires, shares in the share capital of
HoldCo, in each case, comprising HoldCo Ordinary Shares and/or HoldCo Preference
Shares (as applicable);
“HoldCo Special Resolution” means a special shareholder resolution in respect of HoldCo
authorising, among other things, the adoption of the HoldCo Articles of Association;
“Holding Period” means the period of 12 months commencing on the Closing Date;
“Holding Period Expiry Date” means the last day of the Holding Period;
“Holding Period Trust” means the bare trust with respect to the Holding Period Trust
Securities administered by the Holding Period Trustee;
“Holding Period Trust Deed” means the trust deed to be entered into on or prior to the
Closing Date between, among others, the Plan Company, the Holding Period Trustee and
the Information Agent, in the form set out at Schedule 10 (Holding Period Trust Deed);
“Holding Period Trust Securities” means the HoldCo Shares and/or the New SSNs, as
applicable, held on trust for certain Subscribers or their Nominated Recipients pursuant to
the Holding Period Trust Deed;
“Hony Entities” means each of the following:
(a)

Aspired Century Group Limited, Union Harvest Group Limited and Goldstream
Investment Limited;

(b)

any direct or indirect controlling shareholder of the entities referred to in paragraph
(a) of this definition;

(c)

general partners of any such controlling shareholder referred to in paragraph (b) of
this definition;

(d)

the fund manager that manages, advises or controls the controlling shareholders
referred to in paragraph (b) of this definition and general partners thereof to the
extent that such general partners exercise control thereof; and

(e)

any fund or holding company formed for investment purposes that is managed,
controlled or advised by any of the entities referred to in paragraphs (a) through (d)
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of this definition, and any portfolio company controlled by such fund or holding
company, and specifically including the Existing Shareholder, Pizza Deliziosa
Limited and PizzaExpress Group Holdings Limited and specifically excluding any
member of the Existing Group,
and for the purpose of this definition, “control”, “controlling” or “controlled” means the
possession, direct or indirect, of the power to direct or cause the direction of the
management and policies of a person or entity, whether through the ownership of voting
securities, by contract or otherwise;
“ICA Amendment and Restatement Agreement” means the amendment and restatement
agreement relating to the Intercreditor Agreement to be entered into between, among
others, the Plan Member, the Plan Company, BidCo and the Security Agent, in the form
set out at Schedule 4 (ICA Amendment and Restatement Agreement);
“Initial HoldCo and BidCo Directors’ Resignations” means letters of resignation in the
Agreed Form in respect of the resignations of [Paul Justin Windsor] and [Neil David
Townson] as directors of HoldCo and BidCo;
“Intercreditor Agreement” means the intercreditor agreement originally dated 31 July
2014 and made between, among others, the Plan Member, the Plan Company, certain
members of the Existing Group as debtors and the Security Agent, as amended and/or
amended and restated from time to time, including in accordance with the terms of this
Deed and the ICA Amendment and Restatement Agreement;
“Ireland” means the Republic of Ireland;
“Jersey” means the Bailiwick of Jersey;
“Jerseyco Transaction Security Documents” means:
(a)

a Jersey law all intangible asset security interest agreement to be entered into by
BidCo in favour of the Security Agent;

(b)

a Jersey law all intangible asset security interest agreement to be entered into by
HoldCo in favour of the Security Agent; and

(c)

an English law charge over the Plan Company Shares to be entered into by BidCo
in favour of the Security Agent;

“Jersey Security Document” means any Transaction Security Document governed by
Jersey law;
“Kirkland & Ellis” means Kirkland & Ellis International LLP;
“KYC Outstanding Creditor” means a Plan Creditor who has not provided sufficient
information to satisfy the “know-your-customer” and customer due diligence requirements
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in respect of the New SSNs and the HoldCo Shares as notified to the Plan Creditors with
reasonable notice prior to the Restructuring Effective Time;
“Legal Advisers” means:
(a)

the Existing Group’s Counsel;

(b)

the Ad Hoc Group’s Counsel;

(c)

KWM Europe LLP (assisted by Gunnercooke LLP), as legal adviser to the Original
Shareholder Parties and PizzaExpress Group Holdings Limited;

(d)

Arthur Cox, as legal advisers to Agenbite Limited in Ireland;

(e)

Ogier (Jersey) LLP, as legal advisers to the Plan Member, the Plan Company and
Pizza Express (Jersey) Limited in Jersey;

(f)

Carey Olsen Jersey LLP as legal advisers to the Ad Hoc Group in Jersey;

(g)

A+L Goodbody as legal advisers to the Ad Hoc Group in Ireland;

(h)

Zhong Lun, as legal advisers to the Existing Group in the People’s Republic of
China;

(i)

Baker & McKenzie LLP as legal advisers to the Administrative Parties (other than
the SUN Trustee) and the Existing Security Agent; and

(j)

White & Case LLP as legal advisers to the SUN Trustee.

“Legal Reservations” means:
(a)

the principle that equitable remedies may be granted or refused at the discretion of
a court and the limitation of enforcement by laws relating to insolvency,

(b)

reorganisation and other laws generally affecting the rights of creditors;

(c)

the time barring of claims under applicable limitation laws, the possibility that an
undertaking to assume liability for or indemnify a person against non-payment of
stamp duty may be void and defences of set-off or counterclaim;

(d)

that any provision requiring a party to indemnify a person in relation to legal costs
may not necessarily be enforced by a court;

(e)

that any additional interest or payment of compensation imposed in circumstances
of breach or default under any relevant agreement may be held to be unenforceable
on the grounds that it is a penalty; and

(f)

similar principles, rights and defences under the laws of any relevant jurisdiction;
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“Liability” means any debt, loss, damage, liability or obligation whatsoever including
whether it is present, future, prospective, actual or contingent, whether it is known or
unknown, whether it is fixed or undetermined, whether incurred solely or jointly or as
principal or surety or in any other capacity, whether or not it involves the payment of
money or performance of an act or obligation and whether it arises by contract, at common
law, in equity or by statute or any regulation, in England and Wales or any other
jurisdiction, or in any other manner whatsoever;
“Lock-Up Agreement” means the lock-up agreement dated 4 August 2020 (as amended
and/or amended and restated from time to time) between, among others, the Plan Company,
the Plan Member, the Ad Hoc Group, the Original Shareholder Parties and the Consenting
Noteholders (as defined therein);
“Majority Plan Creditors” means the Plan Creditors representing a simple majority of all
Plan Claims relating to the Existing SSNs as at the Record Time;
“New Money Facility Notes Purchase Agreement” means the notes purchase agreement
to be entered into between, among others, BidCo as the issuer and the New Money Facility
Agent, in the form set out at Schedule 6 (New Money Facility Notes Purchase Agreement);
“New Money Facilities” means the circa £144 million senior secured note issuance
facilities to be made available by the New Money Facility Noteholders to BidCo as issuer
pursuant to the New Money Facility Notes Purchase Agreement;
“New Money Facility A Notes Subscription Request” means a Notes Subscription
Request in relation to Facility A (each as defined in the New Money Facility Notes
Purchase Agreement) in the form set out at Schedule 12 (New Money Facility A Notes
Subscription Request);
“New Money Facility Commitments” has the meaning given to the term “Commitment”
in the New Money Facility Notes Purchase Agreement;
“New Money Facility Noteholder” means:
(a)

each Original New Money Facility Noteholder; and

(b)

any transferee of the Existing SSNs held by an Original New Money Facility
Noteholder which has acceded to this Deed pursuant to Clause 11 (Changes to the
New Money Facility Noteholders);

“New Money Facility Total Commitments” has the meaning given to the term “Total
Commitments” in the New Money Facility Notes Purchase Agreement;
“New Notes Documents” means:
(a)

the New SSN Facility Notes Purchase Agreement;

(b)

the notes certificate with respect to the New SSNs;
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(c)

the New Money Facility Notes Purchase Agreement; and

(d)

the notes certificate with respect to the New Money Facilities;

“New SSNs” means the new senior secured notes to be issued by BidCo on the Closing
Date under the New SSN Facility Notes Purchase Agreement;
“New SSN Facility Notes Purchase Agreement” means the notes purchase agreement to
be entered into between, among others, BidCo as the issuer and the New SSN Facility
Agent, in the form set out at Schedule 5 (New SSN Facility Notes Purchase Agreement);
“New SSN Facility Total Commitments” has the meaning given to the term “Total
Commitments” in the New SSN Facility Notes Purchase Agreement;
“New SSN Holder” means the Original Noteholders under and as defined in the New SSN
Facility Notes Purchase Agreement;
“New SSN Legal Opinions” means the Closing Legal Opinions referred to at paragraphs
2(a) to 2(c) of Schedule 2 (Closing Conditions Precedent);
“New SSN Notes Subscription Request” means a Notes Subscription Request in relation
to “Facility A” and “Facility B” (each as defined in the New SSN Facility Notes Purchase
Agreement) in the form set out at Schedule 11 (New SSN Notes Subscription Request);
“New SSN Facility B” has the meaning given to the term “Facility B” in the New SSN
Facility Notes Purchase Agreement;
“New SSN Facility B Liabilities” means all present and future liabilities and obligations
of BidCo or any member of the BidCo Group relating to the New SSN Facility B;
“Original New Money Facility Noteholder” means the Original Noteholders under and
as defined in the New Money Facility Notes Purchase Agreement;
“Party” means either an Original Party or a party that has acceded to this Deed pursuant
to a validly executed Deed of Accession;
“PEF1 Intercompany Receivables” means the intercompany receivables owed by any
member of the Existing Group to the Plan Member;
“Plan Claims” has the meaning given to it in the Plan Document;
“Plan Company Shares” means the entire issued share capital of the Plan Company;
“Plan Creditors” has the meaning given to it in the Plan Document;
“Plan Document” means the document setting out the provisions of the Restructuring Plan
appended to the Explanatory Statement;
“Plan Effective Time” has the meaning given to it in the Plan Document;
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“Plan Sanction Order” has the meaning given to it in the Plan Document;
“Plan Undertaking Parties” means the Existing SSN Trustee, the SUN Trustee, the
Security Agent and each of the Obligors (other than the Plan Company and the Plan
Member);
“Practice Statement” means the Practice Statement (Companies: Schemes of
Arrangement under Part 26 and Part 26A of the Companies Act 2006) issued on 26 June
2020 by the Court;
“Practice Statement Letter” means the letter dated 1 September 2020 from the Plan
Company to the Plan Creditors and the Plan Member circulated in accordance with the
Practice Statement;
“Pre-Closing Steps” means the steps set out in Clause 7.6;
“Pro Forma Reporting Pack” means the agreed form of the Monthly Report (in a form
satisfactory to the New Money Facility Noteholders and the New SSN Holders) for the
purposes of (and as defined in) each of the New Money Facility Notes Purchase Agreement
and the New SSN Facility Notes Purchase Agreement;
“Record Time” has the meaning given to it in the Plan Document;
“Related Party” has the meaning given to it in the Shareholders’ Agreement;
“Related Rights” means (a) any dividend, interest or other amount paid or payable in
respect of any New SSNs or HoldCo Shares held on trust pursuant to the Holding Period
Trust Deed; (b) any stock, shares, rights, money or property accruing or offered in respect
of any New SSNs or HoldCo Shares held on trust pursuant to the Holding Period Trust
Deed; and (c) any dividend, interest or other amount paid or payable in respect of any asset
listed in (b) above;
“Restructuring” means the restructuring of certain of the financial indebtedness of the
Existing Group in accordance with the Restructuring Plan, this Deed and the Restructuring
Documents;
“Restructuring Documents” means:
(a)

this Deed;

(b)

each Deed of Accession;

(c)

the Plan Document;

(d)

each Deed of Undertaking;

(e)

the Holding Period Trust Deed;

(f)

the Global Deed of Release;
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(g)

the New Notes Documents;

(h)

the New SSN Notes Subscription Request;

(i)

the New Money Facility A Notes Subscription Request;

(j)

the ICA Amendment and Restatement Agreement;

(k)

the Closing Transaction Security Documents;

(l)

the SPA;

(m)

the STF;

(n)

the Shareholders’ Agreement;

(o)

the HoldCo Special Resolution;

(p)

the HoldCo Articles of Association;

(q)

the Initial HoldCo and BidCo Directors’ Resignations;

(r)

the HoldCo and BidCo Director Appointment Documents;

(s)

the HoldCo Intercompany Loan;

(t)

each Fee Letter;

(u)

the Account Holder Letters; and

(v)

all other documents, agreements and instruments necessary to implement or
consummate the Restructuring in accordance with the Lock-Up Agreement, the
New Money Facility Commitment Letters (as defined in the Lock-Up Agreement),
the Backstop Letter, the Restructuring Plan and this Deed,

in each case, as amended, supplemented, extended, restated or novated from time to time;
“Restructuring Effective Time” means the time at which all the Closing Steps have been
completed in accordance with Clause 7 (Closing Steps);
“Restructuring Longstop Time” means the latest to occur of:
(a)

11:59 p.m. (London time) on 15 November 2020;

(b)

if the Closing Date Notification has been provided, the eighth Business Day
following the date that such Closing Date Notification was provided; or

(c)

such later time as may be agreed in writing between the Plan Company and the
Majority Plan Creditors;
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“Securities Act” means the US Securities Act 1933, as amended;
“Security Agent Replacement Documents” means together:
(a)

the security agent resignation instruction letter to be entered into by the Existing
Security Agent, the Existing SSN Trustee, the Plan Member, the Plan Company
and the Super Senior Creditor Representative;

(b)

the security agent appointment instruction letter to be entered into by the Security
Agent, the Existing SSN Trustee, the Plan Member, the Plan Company and the
Super Senior Creditor Representative; and

(c)

the replacement and appointment deed to be entered into by the Plan Company, the
Plan Member, the Security Agent and the Existing Security Agent;

“Security Deed of Release” means the deed of release to be entered into by the Plan
Member and the Security Agent;
“Security Documents” has the meaning given to it in the Intercreditor Agreement;
“Shareholders’ Agreement” means a shareholders agreement to be entered into on the
Closing Date in respect of HoldCo, in the form set out at Schedule 8 (Shareholders’
Agreement);
“Short Term Cash Flow Forecast” means the short term cash flow forecast actualised for
the week ending [1 November 2020]2;
“SPA” means a sale and purchase agreement between the Plan Member and BidCo
pursuant to which the Plan Member shall sell and BidCo shall acquire the Plan Company
Shares on the Closing Date, in the form set out at Schedule 9 (SPA);
“SPA Deliverables” means the deliverables specified in part 1 of schedule 1 (Completion
obligations) of the SPA;
“SSN Payment Direction” has the meaning given to it in Clause 7.8;
“STF” means a stock transfer form to be entered into on Completion (as defined in the
SPA) by the Plan Member in respect of the transfer of the Plan Company Shares to BidCo
as purchaser under the SPA;
“Subscriber” means the Plan Creditors;
“SUNs” means the £200 million senior unsecured notes due 2022 issued by the Plan
Member pursuant to the SUN Indenture;

2

NTD: To refer to the most recently available STCF pre-closing.
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“SUN Indenture” means a senior unsecured notes indenture dated as of 31 July 2014, as
amended by way of a supplemental indenture dated as of 15 May 2020 and as further
amended by way of a supplemental indenture dated as of 10 August 2020 between, among
others, Deutsche Trustee Company Limited as the original trustee of the holders of the
SUNs, Deutsche Bank AG, London Branch as the original paying agent, Deutsche Bank
Luxembourg S.A. as the original registrar and original transfer agent and the Existing
Security Agent as security agent;
“SUN Holder” means a holder of the SUNs;
“Super Senior Creditor Representative” means Global Loan Agency Services Limited
as the Super Senior Creditor Representative under the terms of, and as defined in, the
Intercreditor Agreement;
“Super Senior Facility Agreement” means the super senior term loan facility agreement
dated 29 April 2020 between, among others, the Plan Member as the parent, the Plan
Company as the company, the Original Lenders as defined therein and Global Loan
Agency Services Limited as agent, as amended pursuant to a consent and waiver request
letter dated 4 August 2020 between the Plan Member as the parent and Global Loan
Agency Services Limited as agent (in the form delivered in accordance with Schedule 2
(Closing Conditions Precedent));
“Tax Structure Memorandum” means the steps paper entitled “Project Penzance:
Restructuring Report” dated [●] 2020 relating to the Existing Group, the Restructuring
and the BidCo Group prepared by Deloitte LLP, and delivered in accordance with
Schedule 2 (Closing Conditions Precedent);
“Termination Date” has the meaning given to it in Clause 16.1 (Termination);
“Unadmitted Subscriber” has the meaning given to it in Clause 15.1; and
“Voting Instruction and Confirmation Deadline” has the meaning given to it in the
Explanatory Statement.
1.2

Interpretation and construction
(a)

References herein to:
(i)

a document, including this Deed, means such document as amended,
supplemented, extended, restated or novated from time to time;

(ii)

clauses and schedules are to clauses and schedules of this Deed;

(iii)

any “Party” shall be construed so as to include its successors in title,
permitted assigns and permitted transferees;

(iv)

the “Ad Hoc Group” includes, where the context requires, each member of
the Ad Hoc Group;
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(v)

a “person” includes any individual firm, company, corporation,
government, state or agency of a state or any association, or body (including
a partnership, trust, fund, joint venture or consortium), or other entity
(whether or not having separate legal personality) or two or more of the
foregoing;

(vi)

“assets” includes present and future properties, revenues and rights of every
description;

(vii)

a “document” or any other “agreement” or “instrument” is a reference to
that document or other agreement or instrument as amended, novated,
supplemented, extended or restated;

(viii) a “guarantee” means any guarantee, letter of credit, bond, indemnity or
similar assurance against loss, or any obligation, direct or indirect, actual or
contingent, to purchase or assume any indebtedness of any person or to
make an investment in or loan to any person or to purchase assets of any
person where, in each case, such obligation is assumed in order to maintain
or assist the ability of such person to meet its indebtedness;
(ix)

“indebtedness” includes any obligation (whether incurred as principal or as
surety) for the payment or repayment of money, whether present or future,
actual or contingent;

(x)

a “regulation” includes any regulation, rule, official directive, request or
guideline (whether or not having the force of law) of any governmental,
intergovernmental or supranational body, agency, department or regulatory,
self-regulatory or other authority or organisation;

(xi)

the words “include”, “including” and “in particular” shall be construed as
being by way of example only and shall not be construed, nor shall they
take effect, as limiting the generality of any preceding word(s);

(xii)

“£” means the lawful currency of the United Kingdom;

(xiii) “shares” or “share capital” includes equivalent ownership interests (and
“shareholder” and similar expressions shall be construed accordingly);

(b)

(xiv)

“writing” shall include any modes of reproducing words in a legible and
non-transitory form;

(xv)

a document being “signed” will include it being signed electronically; and

(xvi)

a time of day is a reference to London time.

A reference to any document or evidence being “in the agreed form” or “in agreed
form” means such document or evidence:
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(i)

in the form most recently made available on the GLAS Portal on or prior to
the date of the hearing to sanction the Restructuring Plan;

(ii)

in the form appended to the Explanatory Statement, or the Plan Document;

(iii)

in the form distributed pursuant to an order of the Court;

(iv)

approved pursuant to an order of the Court; or

(v)

initialled for the purposes of identification by, or attached to an e-mail
which states that such attachment is in agreed form (or similar unambiguous
affirmative language conveying the same meaning) from, with respect to
each Closing Conditions Precedent, each of the Plan Company and the
Security Agent, or the relevant Legal Advisers on that Party’s behalf,

although the insertion of any missing dates, figures or information required shall
not prevent any such document or evidence being “in the agreed form” or “in agreed
form”.
(c)

A reference to a document being “dated and compiled” or an authority granted to
“date and compile” a document will include the insertion in manuscript or
otherwise of all missing dates, figures and information required for the relevant
document to be completed.

(d)

Section, Clause and Schedule headings are for ease of reference only and do not
affect the interpretation of this Deed.

(e)

Unless the context otherwise requires, the singular shall include the plural and vice
versa.

(f)

1.3

(i)

Subject to sub-paragraph (ii) below and save where otherwise expressly
provided in this Deed, a person who is not a Party to this Deed may not
enforce any of its terms under the Contracts (Rights of Third Parties) Act
1999 and, notwithstanding any term of this Deed, no consent of any third
party is required for any amendment (including any release or compromise
of any Liability) or termination of this Deed.

(ii)

The Ad Hoc Group’s Counsel and the Existing Group’s Counsel may
enforce the provisions of Clause 3.2 (Dating and delivery of the
Restructuring Documents) in each case as if they were a Party.

Relationship with other documents
(a)

Unless expressly provided to the contrary in this Deed, this Deed does not modify,
amend or waive the terms of the Lock-Up Agreement, the Backstop Letter, the New
Money Facility Commitments Letters (as defined in the Lock-Up Agreement), the
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Existing Notes Documents or the Intercreditor Agreement (the “Existing
Documents”) which shall remain in full force and effect as between the parties
thereto in accordance with their terms, provided that the Parties acknowledge that
the “Restructuring Effective Time” under the terms of the Lock-Up Agreement
shall occur upon the occurrence of the Restructuring Effective Time under this
Deed.
(b)

Subject to paragraph (c) below, in the case of any conflict between the terms of this
Deed and any Existing Document, the terms of this Deed shall prevail.

(c)

In the case of any conflict between the terms of Clause 15 (Holding Period Trust)
of this Deed and the Holding Period Trust Deed, the terms of the Holding Period
Trust Deed shall prevail.

2

DEED EFFECTIVE TIME

2.1

This Deed shall be executed and delivered by the Plan Company as soon as reasonably
practicable after the Plan Effective Time on behalf of all Plan Creditors and the Plan
Member (acting as their attorney and agent pursuant to the terms of the Restructuring Plan)
who have not before that time executed this Deed.

2.2

This Deed shall become effective and legally binding, as between the signatories hereto,
on the date on which it is executed and delivered by all the Parties and the Existing Security
Agent (the “Deed Effective Time”).

2.3

The Plan Company shall immediately notify the other Parties and the Existing Security
Agent upon the occurrence of the Deed Effective Time.

3

EXECUTION OF THE RESTRUCTURING DOCUMENTS

3.1

Execution of the Restructuring Documents
Promptly following the Deed Effective Time:
(a)

the Plan Company shall sign but leave undated all Restructuring Documents and
Security Agent Replacement Documents which have not been signed at that time:
(i)

on its own behalf;

(ii)

on behalf of the Plan Member and all Plan Creditors who are parties to them
(acting as their attorney and agent pursuant to the terms of the Restructuring
Plan); and

(iii)

on behalf of all Plan Undertaking Parties who have appointed the Plan
Company as their attorney and agent pursuant to the terms of their
respective Deeds of Undertaking; and
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(b)

each other Party and the Existing Security Agent shall sign but leave undated all
Restructuring Documents and Security Agent Replacement Documents to which
they are a party,

and, in each case, the relevant Party (or the Existing Security Agent, as applicable) shall
provide an electronic copy of the relevant signed counterparts to each such Restructuring
Document and Security Agent Replacement Document to the Ad Hoc Group’s Counsel
and the Existing Group’s Counsel to be held pending release in accordance with this Deed.
3.2

Dating and delivery of the Restructuring Documents
(a)

(b)

In relation to the dating and delivery of each Restructuring Document, subject to
and in accordance with the terms of this Deed:
(i)

each of the Plan Undertaking Parties (other than BidCo and HoldCo)
irrevocably authorises the Existing Group’s Counsel (and its partners and
employees), and each of BidCo and HoldCo irrevocably authorises the Ad
Hoc Group’s Counsel (and its partners and employees), in each case, to date,
complete and release the Restructuring Documents to which that Plan
Undertaking Party is a party and to accept delivery or service on its behalf
of any Restructuring Documents (and any other documents, notices or
evidence expressly referred to in this Deed) required to be delivered to it,
without being required to obtain any further Authorisations from any Party
or from any other person or entity;

(ii)

each of the Plan Member and the Plan Creditors irrevocably authorises
Existing Group’s Counsel (and its partners and employees) to date,
complete and release, the Restructuring Documents to which that Plan
Member and/or Plan Creditor is a party and to accept delivery or service on
its behalf of any Restructuring Documents (and any other documents,
notices or evidence expressly referred to in this Deed) required to be
delivered to it, without being required to obtain any further Authorisations
from any Party or from any other person or entity; and

(iii)

as soon as practically possible after the Deed Effective Time or, if later, the
date that such Restructuring Document (save for those Restructuring
Documents that are already effective) is in agreed form, each party to such
Restructuring Document (other than the Plan Member, the Plan Creditors
and the Plan Undertaking Parties) shall instruct its Legal Adviser that their
respective signature page(s) to such Restructuring Document may be
released subject to satisfaction or waiver of the Closing Conditions
Precedent and at the relevant time in accordance with this Deed.

Each Party and the Existing Security Agent acknowledge and agree that until the
Termination Date, the instructions given by each Party and the Existing Security
Agent pursuant to Clause 3.2(a) above may not be revoked, any attempt to revoke
such instructions shall be of no effect and the provisions of this Deed shall continue
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to apply to any action which is the subject of such instructions notwithstanding any
purported revocation. The Existing Group’s Counsel and the Ad Hoc Group’s
Counsel (and their respective partners and employees) shall be entitled to rely on
any instruction, consent or Authorisation given to it pursuant to Clause 3.2(a) as if
they were a party to this Deed.
3.3

Subscription for HoldCo Shares
By entering into this Deed, the Existing Shareholder, each SUN Holder, each New Money
Facility Noteholder and each New SSN Holder (or their respective Nominated Recipients
(as applicable)) hereby subscribe for the number of HoldCo Shares set out in the
Allocations and Entitlements Table in accordance with and at such times as stipulated in
Clauses 7.7 and 7.13 below (as applicable).

4

WAIVER OF DEFAULTS UNDER EXISTING NOTES DOCUMENTS

4.1

Each Party and the Existing Security Agent with respect to each Existing Notes Document
to which they are a party hereby consent to the implementation of the transactions
contemplated by this Deed.

4.2

Subject to Clause 27.4:
(a)

each of the Existing SSN Holders;

(b)

the Existing SSN Trustee (on the instruction of the Existing SSN Holders, which
instruction is hereby given to the Existing SSN Trustee by the Existing SSN
Holders and on which instruction the Existing SSN Trustee solely relies);

(c)

each of the SUN Holders; and

(d)

the SUN Trustee (on the instruction of the SUN Holders, which instruction is
hereby given to the SUN Trustee by the SUN Holders and on which instruction the
SUN Trustee solely relies),

waives any Default with effect from the Deed Effective Time.
4.3

The waivers in Clause 4.2 shall be irrevocable until midnight on the Termination Date.
Following the Termination Date, each relevant Plan Creditor may by way of unilateral
notice to the relevant Obligor(s) (delivered in accordance with the relevant Existing Notes
Documents) revoke any waiver given by it pursuant to Clause 4.2.

4.4

The waivers in Clause 4.2 shall be irrevocable from the Restructuring Effective Time.

5

AUTHORITY AND LIABILITY

5.1

By its execution of this Deed:
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(a)

each SUN Holder (and Plan Creditor), with respect to the SUN Trustee and the
Security Agent;

(b)

each Existing SSN Holder (and Plan Creditor), with respect to:

(c)

(i)

the Existing SSN Trustee;

(ii)

the New SSN Facility Agent; and

(iii)

the Existing Security Agent and, following the replacement of the Existing
Security Agent in accordance with Clause 6 (Replacement of the Security
Agent), the Security Agent;

each New Money Facility Noteholder, with respect to the New Money Facility
Agent and the Security Agent,

in each case in each capacity in which it is party to this Deed, hereby confirms that it
irrevocably and unconditionally consents to, and irrevocably and unconditionally
authorises and instructs, the SUN Trustee, Existing SSN Trustee, New SSN Facility Agent,
New Money Facility Agent, the Existing Security Agent and the Security Agent (as
applicable) to take each step under this Deed, including the giving of any consents,
confirmations, acknowledgements, agreements, waivers or authorisations, expressed to be
taken by or on behalf of the SUN Trustee, Existing SSN Trustee, New SSN Facility Agent,
New Money Facility Agent, the Existing Security Agent and the Security Agent (as
applicable), and, in the case of the Existing SSN Trustee, to enter into the Security Agent
Replacement Documents, subject in each case to the protections for the benefit of that party
which are set out in the relevant Existing Notes Documents or New Notes Documents (as
applicable) pursuant to which it is appointed and, in each case, the Intercreditor Agreement,
and, in each case, to the fullest extent permitted by law exonerates, holds harmless and
indemnifies the SUN Trustee, Existing SSN Trustee, New SSN Facility Agent, New
Money Facility Agent, the Existing Security Agent and the Security Agent (as applicable)
against any liability of any kind that may be occasioned thereby, in each case in accordance
with, and subject to the terms of the relevant Existing Notes Documents or New Notes
Document (as applicable) pursuant to which it is appointed and, in each case, the
Intercreditor Agreement.
5.2

Each Obligor acknowledges and accepts that:
(a)

the Existing SSN Holders instruct the Existing SSN Trustee, the Existing Security
Agent, the Security Agent and the New SSN Facility Agent to enter into this Deed
and all other relevant Restructuring Documents, and that unless otherwise specified
each of the Existing SSN Trustee, the Existing Security Agent, the Security Agent
and the New SSN Facility Agent carries out all actions under this Deed and all other
relevant Restructuring Documents on the basis of such instruction;
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5.3

(b)

the Existing SSN Trustee and the New SSN Facility Agent are entering into this
Deed and the Restructuring Documents to which they are a party solely on the basis
of such instruction and on the basis that the Plan Sanction Order binds the Existing
SSN Holders and shall not be liable to any Person for acting in accordance with
such instructions;

(c)

the Existing SSN Trustee and the New SSN Facility Agent have not made any
independent assessment, verification or investigation of the terms or merits of the
Restructuring Plan;

(d)

the SUN Holders instruct the SUN Trustee and the Security Agent to enter into this
Deed and all other relevant Restructuring Documents, and that unless otherwise
specified each of the SUN Trustee and the Security Agent carries out all actions
under this Deed and all other relevant Restructuring Documents on the basis of such
instruction;

(e)

the SUN Trustee is entering into this Deed and the Restructuring Documents to
which it is party solely on the basis of such instruction and on the basis that the Plan
Sanction Order binds the SUN Holders and shall not be liable to any Person for
acting in accordance with such instructions;

(f)

the SUN Trustee has not made any independent assessment, verification or
investigation of the terms or merits of the Restructuring Plan;

(g)

the Existing Security Agent and the Security Agent are entering into this Deed and
the Restructuring Documents to which they are party solely on the basis of such
instruction and on the basis that the Plan Sanction Order binds the SUN Holders
and the Existing SSN Holders and shall not be liable to any Person for acting in
accordance with such instructions;

(h)

the Existing Security Agent and Security Agent has not made any independent
assessment, verification or investigation of the terms or merits of the Restructuring
Plan; and

(i)

the New Money Facility Noteholders instruct the New Money Facility Agent to
enter into this Deed and all other relevant Restructuring Documents, and that unless
otherwise specified the New Money Facility Agent carries out all actions under this
Deed and all other relevant Restructuring Documents on the basis of such
instruction.

Each of the Existing Security Agent, the Security Agent, the Existing SSN Trustee, the
SUN Trustee, the New SSN Facility Agent and the New Money Facility Agent is party to
this Deed solely for the purposes of giving effect to the Restructuring Plan and/or the
authorisation, instructions and directors of the relevant Plan Creditors or the New Money
Facility Noteholders (as applicable) entitled to authorise, instruct or direct each of them
under the Existing Notes Documents or the New Notes Documents (as applicable) pursuant
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to which they are appointed and, in each case, the Intercreditor Agreement, and shall incur
no liability to any person for doing so except in the case of gross negligence, wilful default
or fraud.
6

REPLACEMENT OF SECURITY AGENT
With effect from the Deed Effective Time:
(a)

each SUN Holder hereby irrevocably instructs the SUN Trustee and each Existing
SSN Holder hereby irrevocably instructs the Existing SSN Trustee to consent to an
amendment to the Intercreditor Agreement whereby:
(i)

references at clauses 17.1(a)(ii), 17(b)(ii) and 17.1(c) (Resignation of the
Security Agent) of the Intercreditor Agreement to a “reputable bank” shall,
in each case, be amended to read “reputable institution”; and

(ii)

the words “after consultation with the Parent for not less than 30 days,” are
deleted from clause 17.1(b) of the Intercreditor Agreement,
((i) and (ii) together, the “Initial ICA Amendment”)

(b)

each of the Plan Member, PizzaExpress Group Holdings Limited, the Existing SSN
Trustee and the SUN Trustee consents to the Initial ICA Amendment and agrees
that the Initial ICA Amendment shall become effective:
(i)

immediately; or

(ii)

if the consent of the Super Senior Creditor Representative to the Initial ICA
Amendment has not been received at the Deed Effective Time, immediately
upon the receipt of that consent; and

(c)

the Plan Company shall notify the Existing SSN Trustee and the SUN Trustee
immediately in writing upon the Initial ICA Amendment becoming effective;

(d)

each Existing SSN Holder hereby irrevocably instructs the Existing SSN Trustee
and the Existing Security Agent to enter into the Security Agent Replacement
Documents upon the Initial ICA Amendment becoming effective; and

(e)

the Security Agent Replacement Documents shall be dated and become effective
immediately upon the receipt of the signature of the Super Senior Creditor
Representative and confirmation from the Super Senior Creditor Representative
that the Existing Group’s Counsel is authorised to date, complete and release the
Security Agent Replacement Documents on its behalf (and, for the avoidance of
doubt, the Parties’ and the Existing Security Agent’s signatures to this Deed shall
constitute their consent to this document becoming effective in accordance with its
terms at the relevant time, with no further actions being required in order for this
document to become effective in accordance with this Clause 6).
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7

CLOSING STEPS

7.1

Subject to Clause 7.4 below, the “Closing Date” shall take place on the fourth Business
Day following the day (which shall be a Business Day) on which the Majority Plan
Creditors, the Plan Company, BidCo and (only to the extent that such Closing Conditions
Precedent are for their direct benefit) the Administrative Parties confirm (which may be
via their Legal Advisers) to the Information Agent that each of the conditions in Schedule
2 (Closing Conditions Precedent) has been satisfied or, if applicable, waived (with the
consent of the Majority Plan Creditors and (to the extent that the relevant Closing
Conditions Precedent are for their direct benefit) the Administrative Parties) or is otherwise
reasonably expected to be satisfied on the Closing Date, and each Closing Step is
reasonably expected to be completed on the Closing Date.

7.2

Upon receiving each of the confirmations referenced in Clause 7.1 above:
(a)

the Information Agent, on the same Business Day, shall serve a notice substantially
in the form set out at Schedule 14 (Notice of Proposed Closing Date) on each of
the Plan Member, the Plan Company, the Ad Hoc Group, the Administrative Parties
and the New Money Facility Agent (for onward distribution to the New Money
Facility Noteholders) confirming that it has received the confirmations referenced
in Clause 7.1; and

(b)

following the service of the notice pursuant to paragraph (a) above, the Plan
Company, on the same Business Day, shall issue a notice to all Parties and the
Existing Security Agent designating the fourth Business Day following the date of
such notification as the Closing Date (the “Closing Date Notification” and the date
of such notification being the “Closing Date Notification Date”).

(a)

No later than 5:00 p.m. on the third Business Day following the Closing Date
Notification Date, each New Money Facility Noteholder shall transfer, in
immediately available funds, free of set-off or counter-claim, an amount equal to
its Facility A New Money Facility Commitments to the New Money Facility Agent,
such funds to be held in escrow by the New Money Facility Agent for the account
of the relevant New Money Facility Noteholder until released in accordance with
Clause 7.17 (the “New Money Facility Pre-Funding Amounts”).

(b)

Each New Money Facility Noteholder shall provide documentary evidence to the
Information Agent (which may be in the form of a SWIFT or MT confirmation) in
respect of the transfer of its funds pursuant to 7.3(a) above.

(c)

Promptly upon request by the BidCo and/or the Plan Company, the New Money
Facility Agent shall provide documentary evidence (which may be in the form of a
SWIFT or MT confirmation) to the BidCo or the Plan Company (as the case may
be) in respect of receipt of the funds transferred pursuant to Clause 7.3(a) above.

7.3
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7.4

7.5

Each of the Closing Steps shall be taken on the date, at the time and in the order set out in
this Clause 7. Unless indicated otherwise in this Clause 7, the items listed in relation to a
particular Closing Step shall occur sequentially in the order in which such items are stated
to occur within that Closing Step. Each of the Parties acknowledges and agrees that all of
the Closing Steps are inter-conditional and no Closing Step shall take place unless the prior
Closing Step (if any) has been completed in full and all transactions contemplated within
that Closing Step and each other Closing Step remain capable of being completed in full.
The Parties intend for all Closing Steps to occur on the same day. However, if not all of
the Closing Steps in this Clause 7 can be completed within three Business Days of the
occurrence of the first Closing Step, and provided that Closing Step 11 has not completed,
then the Parties:
(a)

will be under no obligation to complete any Closing Step that has not been
completed by that date;

(b)

shall, to the extent any funds have been received and are held by them pursuant to
the Funds Flow, hold such funds on trust for the benefit of the Party that held or
controlled such funds immediately prior to the commencement of the Closing Steps
and shall return such funds to that Party as promptly as possible;

(c)

shall, in the case of the New Money Facility Agent, return the New Money Facility
Pre-Funding Amounts to the New Money Facility Noteholders;

(d)

agree that any deed, document or agreement executed, delivered or released in
accordance with or pursuant to the Closing Steps shall be rescinded (insofar as is
legally possible) and deemed never to have become effective, and each relevant
Party, to the extent legally and practically possible, shall be put back into the
position it was in prior to the date on which such deed, document or agreement was
executed, delivered or released (as applicable); and

(e)

shall use all reasonable endeavours to reverse the effect of any Closing Step that
has been completed by that date, such that the Parties are in the same position they
would have been in had none of the Closing Steps taken place.

For the avoidance of doubt, nothing in this Deed shall cause a Restructuring Document to
become effective other than in accordance with its terms.
Pre-Closing Steps

7.6

Provided that the steps set out in Clause 6 (Replacement of Security Agent) have been
completed, and as soon as practicable on the Closing Date:
(a)

the Plan Member and the Plan Company shall automatically and without any further
action set off amounts owing to one another such that an aggregate net amount is
payable by the Plan Company to the Plan Member following such set-off;

(b)

the Plan Member shall, with immediate effect, irrevocably and unconditionally
release the Plan Company and each other member of the Existing Group from all
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present and future, actual or contingent liabilities, obligations and security created,
evidence, conferred by, and all claims, suit, accounts and demands arising under
the PEF1 Intercompany Receivables;
(c)

PizzaExpress Group Holdings Limited shall, with immediate effect, irrevocably
and unconditionally release the Plan Company and Bookcash Trading Limited from
all present and future, actual or contingent liabilities, obligations and security
created, evidence, conferred by, and all claims, suit, accounts and demands arising
under any intercompany payables owed to it by the Plan Company and Bookcash
Trading Limited;

(d)

each SUN Holder hereby irrevocably instructs the SUN Trustee and each Existing
SSN Holder hereby irrevocably instructs the Existing SSN Trustee to consent to the
amendments contemplated by the ICA Amendment and Restatement Agreement;

(e)

each of the Existing SSN Trustee and the SUN Trustee consents to the amendments
contemplated by the ICA Amendment and Restatement Agreement and instructs
the Security Agent to enter into the ICA Amendment and Restatement Agreement
on its behalf; and

(f)

the Holding Period Trust Deed shall be dated and become effective (and, for the
avoidance of doubt, the Parties’ signatures to this Deed shall constitute their consent
to this document becoming effective in accordance with its terms at the relevant
time and, following the occurrence of this Pre-Closing Step, no further actions are
required in order for this document to become effective).

Closing Step 1 (Issue of HoldCo Shares to the New Money Facility Noteholders, the
SUN Holders and the Existing Shareholder)
7.7

Immediately following the completion of the Pre-Closing Steps, and simultaneously:
(a)

the HoldCo Special Resolution shall be dated and released pursuant to which the
HoldCo Articles of Association shall be adopted and become effective, and the
Shareholders’ Agreement shall be dated and released and become effective (and,
for the avoidance of doubt, the Parties’ signatures to this Deed shall constitute their
consent to the HoldCo Articles of Association and the Shareholders’ Agreement
becoming effective in accordance with their terms at the relevant time and,
following the occurrence of this Closing Step, no further actions are required in
order for the HoldCo Articles of Association and the Shareholders’ Agreement to
become effective);

(b)

the Existing Shareholder, each SUN Holder (or its Nominated Recipient) and each
New Money Facility Noteholder (or its Nominated Recipient) shall and hereby does
apply for the allotment and issue to it of its HoldCo Shares in accordance with the
Allocations and Entitlements Table;

(c)

HoldCo Shares shall be and hereby are allotted and issued to the Existing
Shareholder in the form of ordinary shares and preference shares of HoldCo in
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accordance with the Allocations and Entitlements Table in an amount such that at
the Restructuring Effective Time, 1 per cent. of the HoldCo Shares shall be held by
the Existing Shareholder;
(d)

subject to Clause 15 (Holding Period Trust), HoldCo Shares shall be and hereby
are allotted and issued to each SUN Holder (or its Nominated Recipient) in the form
of ordinary shares and preference shares of HoldCo in accordance with the
Allocations and Entitlements Table in an amount such that at the Restructuring
Effective Time, 1 per cent. of the HoldCo Shares shall in aggregate be held by the
SUN Holders (in their capacity as SUN Holders, and for the avoidance of doubt
Plan Creditors who are SUN Holders may also receive additional HoldCo Shares
pursuant to paragraph (e) below and 7.13 below in their capacity as New Money
Facility Noteholders and/or New SSN Holders, respectively) in consideration for
the release and discharge set out at paragraph (d) of Clause 7.13;

(e)

HoldCo Shares shall be and hereby are allotted and issued to each New Money
Facility Noteholder (or its Nominated Recipient) in the form of ordinary shares and
preference shares of HoldCo in accordance with the Allocations and Entitlements
Table in an amount such that at the Restructuring Effective Time, 35 per cent. of
the HoldCo Shares shall in aggregate be held by the New Money Facility
Noteholders (in their capacity as New Money Facility Noteholders, and for the
avoidance of doubt Plan Creditors who are New Money Facility Noteholders may
also receive additional HoldCo Shares pursuant to paragraph (d) above and 7.13
below in their capacity as SUN Holders and/or New SSN Holders, respectively) in
consideration for the New Money Facility Noteholders making the New Money
Facilities available to BidCo as set out at Clause 7.17; and

(f)

subject to Clause 15 (Holding Period Trust), HoldCo shall update its register of
members to record the Existing Shareholder, each SUN Holder (or its Nominated
Recipient) and each New Money Facility Noteholder (or its Nominated Recipient)
as being the holder of the HoldCo Shares allotted and issued to it pursuant to this
Clause 7.7.

Closing Step 2 (Issue of New SSNs and entry into the New Money Facility Notes
Purchase Agreement)
7.8

Immediately following the completion of Closing Step 1, and simultaneously:
(a)

BidCo and each Existing SSN Holder agree that no Existing SSN Holder shall be
obliged to make a payment in respect of the subscription price payable by each
Existing SSN Holder for the New SSNs to be issued to each Existing SSN Holder
by BidCo in accordance with paragraph (c) below but that:
(i)

the right to receive the proceeds of the New SSNs shall be assigned by
BidCo to the Plan Company in consideration for the BidCo Intercompany
Receivable (as defined in Clause 7.11(c) below); and
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(ii)

the right to receive the proceeds of the New SSNs shall be applied by the
Plan Company in settling all amounts due under the terms of the Existing
SSNs with the effect that all outstanding liabilities under the Existing SSNs
are discharged in full,

in each case in accordance with Closing Step 4 (the “SSN Payment Direction”);
(b)

the New SSN Facility Notes Purchase Agreement and the New SSN Legal Opinions
shall be dated and become effective (and, for the avoidance of doubt, the Parties’
signatures to this Deed shall constitute their consent to the New SSN Facility Notes
Purchase Agreement becoming effective in accordance with its terms at the relevant
time and, following the occurrence of this Closing Step, no further actions are
required in order for the New SSN Facility Notes Purchase Agreement to become
effective);

(c)

the New SSN Notes Subscription Request shall be dated and become effective, and
shall be deemed to have been delivered by BidCo as the issuer under the terms of
the New SSN Facility Notes Purchase Agreement in accordance with clause 5.1
(Delivery of a Notes Subscription Request) of the New SSN Facility Notes Purchase
Agreement, which request the Existing SSN Holders in their capacity as New SSN
Holders and the New SSN Facility Agent hereby agree shall be regarded as having
been duly completed and delivered in accordance with clause 5 (Subscription and
issuance - Notes) of the New SSN Facility Notes Purchase Agreement, and subject
to Clause 15 (Holding Period Trust Deed), the New SSNs requested therein shall
be duly issued by BidCo to each New SSN Holder (or its Nominated Recipient) in
accordance with the terms of the New SSN Notes Subscription Request and the
Allocations and Entitlements Table with the effect that the New SSNs are issued;

(d)

the New Money Facility Notes Purchase Agreement shall be dated and become
effective (and, for the avoidance of doubt, the Parties’ signatures to this Deed shall
constitute their consent to this document becoming effective in accordance with its
terms at the relevant time and, following the occurrence of this Closing Step, no
further actions are required in order for this document to become effective); and

(e)

the Jerseyco Transaction Security Documents shall be dated and become effective
in accordance with their terms.

Closing Step 3(a) (SPA is entered into)
7.9

Immediately following the completion of Closing Step 2:
(a)

the SPA shall be dated and become effective in accordance with its terms;

(b)

the STF shall be dated and become effective in accordance with its terms;

(c)

the Plan Member shall procure, deliver or cause to be delivered the SPA
Deliverables and the Share Certificates (under and as defined the SPA);
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(d)

the Purchase Price (as defined in the SPA) shall be paid in cash to a bank account
notified by the Plan Member to BidCo at least two Business Days in advance of
such payment being required to be made or in such other manner acceptable to the
Plan Member as notified to BidCo from time to time;

(e)

“Completion” under and as defined in the SPA shall occur, pursuant to which the
Plan Company Shares shall be transferred to BidCo; and

(f)

the Plan Company shall procure that the Plan Company’s share register is updated
to reflect transfer of the Plan Company Shares to BidCo and shall issue a new share
certificate for the Plan Company Shares in the name of BidCo.

Closing Step 3(b) (Plan Member release from Transaction Security)
7.10

Immediately following the completion of the step set out in paragraph I of Clause II above
(but before the remaining steps set out in Clause II above):
(a)

each Existing SSN Holder and SUN Holder hereby irrevocably instructs the
Existing SSN Trustee and the SUN Trustee, as relevant, to direct the Security Agent
to, and the Security Agent shall, enter into the Security Deed of Release; and

(b)

the Security Deed of Release shall be dated and become effective, with the effect
that the Plan Member shall be irrevocably and unconditionally released from all
present and future, actual or contingent liabilities, obligations and security created,
evidence, conferred by, and all claims, suit, accounts and demands arising under
the Security Documents.

Closing Step 4 (Discharge of the Existing SSNs)
7.11

Immediately following the completion of Closing Steps 3(a) and (b):
(a)

the BidCo shall assign the right to receive the proceeds of the New SSNs to the
Plan Company;

(b)

in accordance with the SSN Payment Direction, the right to receive the cash
proceeds of the New SSNs shall be applied by the Plan Company in settling all
amounts due under the terms of the Existing SSNs with the effect that all
outstanding liabilities under the Existing SSNs are discharged in full; and

(c)

a receivable in a principal amount equal to the amount of the New SSNs shall arise
between the Plan Company as borrower and BidCo as lender as a result of the
contribution by BidCo of the right to receive the cash proceeds of the New SSNs in
accordance with paragraph (a) above (the “BidCo Intercompany Receivable”).

Closing Step 5 (Partial Equitisation of the New SSNs and allocation of equity in
HoldCo)
7.12

Immediately following the completion of Closing Step 4:
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7.13

(a)

all New SSN Facility B Liabilities of BidCo shall be novated to HoldCo in
consideration for entry by BidCo and HoldCo into the HoldCo Intercompany Loan;
and

(b)

the HoldCo Intercompany Loan shall be dated and become effective in accordance
with its terms.

Subject to Clause 15 (Holding Period Trust), immediately following the completion of the
steps at Clause 7.12 above, the following steps will occur simultaneously:
(a)

each New SSN Holder (or its Nominated Recipient) shall and hereby does apply
for the allotment and issue to it of its HoldCo Shares in accordance with the
Allocations and Entitlements Table;

(b)

the New SSN Facility B Liabilities shall be and hereby are released and discharged
in consideration for the allotment and issuance of HoldCo Shares to each New SSN
Holder (or its Nominated Recipient) in the form of ordinary shares and preference
shares of HoldCo in accordance with the Allocations and Entitlements Table in an
amount such that at the Restructuring Effective Time, 63 per cent. of the HoldCo
Shares shall in aggregate be held by the New SSN Holders (in their capacity as New
SSN Holders, and for the avoidance of doubt Plan Creditors who are New SSN
Holders may also hold additional HoldCo Shares pursuant to Clauses 7.7(d) and
7.7(e) above in their capacity as SUN Holders and/or New Money Facility
Noteholders, respectively);

(c)

HoldCo shall update its register of members to record each New SSN Holder (or
its Nominated Recipient) as being the holder of the HoldCo Shares allotted and
issued pursuant to this Clause 7.13;

(d)

all Liabilities owed by the Plan Member, the Obligors or any other member of the
Existing Group to the SUN Trustee and/or the SUN Holders in relation to the SUNs
shall be irrevocably and unconditionally released and discharged with immediate
effect in consideration for the issuance of HoldCo Shares to each SUN Holder (or
its Nominated Recipient) as set out at paragraph (d) of Clause 7.7 above; and

(e)

the Deed of Contribution shall be irrevocably and unconditionally released and
discharged with immediate effect.

Closing Step 6 (Amendment and Restatement of the Intercreditor Agreement)
Immediately following completion of Closing Step 5, the ICA Amendment and
Restatement Agreement shall be dated and become effective in accordance with its terms
(and, for the avoidance of doubt, the Parties’ signatures to this Deed shall constitute their
consent to this document becoming effective in accordance with its terms at the relevant
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time so that, following the occurrence of this Closing Step, no further actions are required
in order for the ICA Amendment and Restatement Agreement to become effective)
Closing Step 7 (Capitalisation of the HoldCo Intercompany Loan)
7.14

Immediately following completion of Closing Step 6:
(a)

HoldCo shall and hereby does subscribe in cash for, and BidCo agrees to issue to
HoldCo, BidCo Shares at a subscription price equal to the amount of the HoldCo
Intercompany Loan (the “HoldCo Intercompany Loan Subscription Price”); and

(b)

BidCo shall issue the BidCo Shares referenced in paragraph IV of this Clause 7.14
above to HoldCo and set off HoldCo’s payment of the HoldCo Intercompany Loan
Subscription Price against BidCo’s obligation to pay [●] in principal amount of the
HoldCo Intercompany Loan.

Closing Step 8 (Capitalisation of the BidCo Intercompany Receivable)
7.15

Immediately following completion of Closing Step 7:
(a)

BidCo shall subscribe in cash for such number of Plan Company Shares having in
aggregate a nominal value equal to the quantum of the BidCo Intercompany
Receivable, and the Plan Company agrees to issue those Plan Company Shares to
BidCo at a price equal to the aggregate number of those Plan Company Shares
multiplied by the nominal amount of £1.00 per Plan Company Share (the “BidCo
Intercompany Receivable Subscription Price”); and

(b)

the Plan Company shall issue the number of Plan Company Shares specified in
paragraph 2 of this Clause 7.15 above to BidCo and set off BidCo’s payment of
the BidCo Intercompany Receivable Subscription Price against the Plan
Company’s obligation to pay [●] in principal amount of the BidCo Intercompany
Receivable.
Closing Step 9 (New Money Facility is made available)

7.16

7.17

Immediately following completion of Closing Step 8, the following documents shall be
dated and simultaneously become effective in accordance with their terms:
(a)

each Closing Transaction Security Document (other than the Jerseyco Transaction
Security Documents); and

(b)

each Closing Legal Opinion (other than the New SSN Legal Opinions).

Immediately following the completion of the steps set out at Clause 4 above:
(a)

the New Money Facility A Notes Subscription Request shall be dated and become
effective, and shall be deemed to be delivered by BidCo as the issuer under the
terms of the New Money Facility Notes Purchase Agreement in accordance with
clause 6.1 (Delivery of a Notes Subscription Request) of the New Money Facility
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Notes Purchase Agreement, which request the New Money Facility Noteholders
and the New Money Facility Agent hereby agree shall be regarded as having been
duly completed and delivered in accordance with clause 6 (Subscription and
issuance - Notes) of the New Money Facility Notes Purchase Agreement;
(b)

the notes requested in the New Money Facility A Notes Subscription Request shall
be duly issued in accordance with the terms of the New Money Facility A Notes
Subscription Request; and

(c)

the New Money Facility Pre-Funding Amounts shall be released from escrow by
the New Money Facility Agent and credited to the account specified in the New
Money Facility A Notes Subscription Request.

Closing Step 10 (Waiver of intercompany balances)
7.18

Immediately following completion of Closing Step 9:
(a)

the Plan Member, PizzaExpress Limited, PizzaExpress (Restaurants) Limited and
PizzaExpress Group Limited shall, with immediate effect, irrevocably and
unconditionally release PizzaExpress Group Holdings Limited from all present and
future, actual or contingent liabilities, obligations and security created, evidence,
conferred by, and all claims, suit, accounts and demands arising under any
intercompany payables owed to it by PizzaExpress Group Holdings Limited; and

(b)

PizzaExpress Limited, Al Rollo Limited, Roll & Shake Limited, Hunton House
Limited, Agenbite Limited, PizzaExpress (Wholesale) Limited and PizzaExpress
(Franchises) Limited shall, with immediate effect, irrevocably and unconditionally
release the Plan Member from all present and future, actual or contingent liabilities,
obligations and security created, evidence, conferred by, and all claims, suit,
accounts and demands arising under any intercompany payables owed to it by the
Plan Member.

Closing Step 11 (Miscellaneous items)
7.19

Immediately following completion of Closing Step 10, the following documents shall be
dated and simultaneously become effective in accordance with their terms:
(a)

the Initial HoldCo and BidCo Directors’ Resignations; and

(b)

the HoldCo and BidCo Director Appointment Documents.

Restructuring Effective Time
7.20

The Plan Company shall promptly notify the Administrative Parties in writing upon the
occurrence of the Restructuring Effective Time and upon such notification being provided,
the Global Deed of Release shall be dated and become effective in accordance with its
terms (and, for the avoidance of doubt, the Parties’ signatures to this Deed shall constitute
their consent to the Global Deed of Release becoming effective in accordance with its terms
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at the relevant time and, following the occurrence of this Closing Step, no further actions
are required in order for this document to become effective).
8

POST-COMPLETION STEPS
Following the Restructuring Effective Time:
(a)

BidCo shall, and shall otherwise procure, that all actions are undertaken as may be
necessary to reflect in all relevant books and records the actions taken pursuant to
Clause 7 (Closing Steps);

(b)

the Plan Company shall, and shall procure that the other Obligors will, take all
actions as are reasonably requested by the Existing SSN Trustee or the SUN
Trustee, respectively, in order to document the discharge of the Existing SSNs and
the SUNs;

(c)

the Plan Member shall procure that its accounting reference date is shortened from
31 December 2020 to 31 July 2020 (to the extent that this has not been effected
prior to the Restructuring Effective Time);

(d)

the Original Shareholder Parties shall use all reasonable endeavours to procure that
within 12 months of the Closing Date, each of the Plan Member and PizzaExpress
Group Holdings Limited shall have been wound up, and the BidCo Group shall (at
the request and cost of the Original Shareholder Parties) take commercially
reasonable efforts to facilitate the solvent winding-up or dissolution of the Plan
Member and PizzaExpress Group Holdings Limited; and

(e)

the Plan Company shall pay, or cause to be paid, the reasonable costs and expenses
properly incurred in the winding-up of the Plan Member, up to a cap of £200,000
(exclusive of VAT (and other tax) and disbursements), provided that such windingup costs and expenses must not be used to satisfy accrued and unpaid liabilities
owed to any Hony Entity or any other direct or indirect shareholders of the Plan
Member.

9

REPRESENTATIONS

9.1

Each of the Obligors represents and warrants to the other Parties and the Existing Security
Agent on the date of this Deed and on the Closing Date that:
(a)

it is duly incorporated (if a corporate person) or duly established (in any other case)
and validly existing under the law of its jurisdiction of incorporation or formation;

(b)

it has the power to enter into, exercise its rights under, perform and deliver, and has
taken all necessary action to authorise its entry into and performance of this Deed
and the relevant Restructuring Documents;

(c)

subject to any Legal Reservations, the obligations expressed to be assumed by it
under the Restructuring Documents (to the extent in agreed form as at the date of
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the relevant representation) to which it is (or will on or before the Restructuring
Effective Time be) a party are legal, valid, binding and enforceable obligations;
(d)

(e)

subject to any Legal Reservations, the entry into, delivery and performance by it
of, and the transactions contemplated by, this Deed and the Restructuring
Documents (to the extent in agreed form at the date of the relevant representation)
to which it is (or will on or before the Restructuring Effective Time be) a party do
not and will not conflict with:
(i)

any agreement, mortgage, bond or other instrument or treaty to which it is
a party or which is binding upon it or any of its assets (save as specifically
contemplated by the performance of its obligations under this Deed);

(ii)

its constitutional documents or any shareholder, investment or similar
agreement directly or indirectly binding on it (including, for the avoidance
of doubt, the Shareholder Documents (as defined in the Lock-Up
Agreement) to the extent they bind such Obligor or Shareholder Party); or

(iii)

any law, regulation or official or judicial order applicable to it; and

subject to any Legal Reservations, all acts, conditions and things required to be
done, fulfilled and performed in order to:
(i)

enable it lawfully to enter into, exercise its rights under and perform and
comply with the obligations expressed to be assumed by it in this Deed and
the Restructuring Documents (to the extent in agreed form at the date of the
relevant representation) to which it is (or will on or before the Restructuring
Effective Time be) a party; and

(ii)

ensure that the obligations expressed to be assumed by it in this Deed and
the Restructuring Documents (to the extent in agreed form at the date of the
relevant representation) to which it is (or will on or before the Restructuring
Effective Time be) a party,

have, in each case, been done, fulfilled and performed and are in full force and
effect.
10

TRANSFERS

10.1

Subject to Clauses 10.2, 10.3 and 11, no Party shall assign, transfer, sub-participate or
novate or purport to assign, transfer, sub-participate, novate or declare or create any trust
of, all or any part of the benefit of, or its rights or benefits under or in relation to, this Deed,
without the prior written consent of each other Party.

10.2

This Deed shall not restrict the transfer or assignment of Existing SSNs and the SUNs. Any
person who holds or acquires an ultimate beneficial interest in any Existing SSNs and the
SUNs after the date of this Deed shall, by virtue of the operation of the Companies Act
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2006, be bound by the provisions of this Deed as an Existing SSN Holder or SUN Holder,
as relevant, and shall be treated as a Plan Creditor.
10.3

Any Existing SSN Holder or SUN Holder as at the date of this Deed who thereafter ceases
to hold any ultimate beneficial interest in any Existing SSNs or SUNs (other than by way
of operation of this Deed) shall cease to be an Existing SSN Holder or SUN Holder, as
relevant, and a Plan Creditor for the purposes of this Deed.

11

CHANGES TO THE NEW MONEY FACILITY NOTEHOLDERS

11.1

Following the Deed Effective Time and without affecting the terms of the New Money
Facility Notes Purchase Agreement, a New Money Facility Noteholder may only sell,
transfer, assign, novate, declare or create any trust of any of its rights, title, interest or
benefits (including voting rights) in respect of or otherwise dispose of all or any part of its
Existing SSNs or this Deed (each such transfer or the making of such transfer being a
“Transfer”) if and only if:

12

(a)

if that New Money Facility Noteholder is party to the Lock-up Agreement, such
Transfer is made in accordance with the terms of the Lock-Up Agreement; and, if
that New Money Facility Noteholder is a Backstop Provider, such Transfer is made
in accordance with the terms of the Backstop Letter; and

(b)

the transferee is either a New Money Facility Noteholder or has delivered a Deed
of Accession in respect of its accession to this Deed as a New Money Facility
Noteholder to the Information Agent and the Plan Company.

COMPLIANCE WITH INTERCREDITOR AGREEMENT
Each Party (other than the Equity Agent, the Holding Period Trustee and the Information
Agent) irrevocably and unconditionally agrees that the transactions, steps and matters
contemplated by this Deed are in accordance with the Intercreditor Agreement. If any of
the transactions, steps or matters contemplated by this Deed would otherwise give rise to a
breach of the Intercreditor Agreement (or if any condition that is required to be satisfied
under the Intercreditor Agreement would not otherwise be satisfied), each Party hereby
irrevocably waives any such breach or condition (as applicable).

13

INFORMATION AGENT

13.1

The Information Agent’s duties and functions under this Deed are solely mechanical and
administrative in nature. The other Parties are responsible for their own management
functions and decisions relating to the performance of any duty or function by the
Information Agent under this Deed.

13.2

The Information Agent shall be obliged to perform only the duties, obligations and
responsibilities set out specifically in this Deed and any duties necessarily incidental to
them. No other implied duties, obligations or responsibilities (including fiduciary duties or
any relationship of agency) shall be read into this Deed against the Information Agent.
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13.3

Notwithstanding any other provision of this Deed to the contrary, the Information Agent is
not obliged to do or omit to do anything if it would or might in its reasonable opinion
constitute a breach of: (i) any law or regulation or a breach of a fiduciary duty or duty of
confidentiality, in each case, applicable to it or (ii) its internal policies regarding anti money
laundering or “know your customer” checks and the Information Agent may do anything
which is, in its reasonable opinion, necessary to comply with any such law, regulation,
directive or internal policies regarding anti-money laundering or “know your customer”
checks.

13.4

The Information Agent shall not be required to and shall not expend or risk any of its own
funds, including in respect of legal costs, travelling expenses, capital, stamp, registration,
documentary or other similar taxes or duties, or otherwise incur any financial liability in
the performance of any of its duties under this Deed, save where the same arises as a result
of its gross negligence, wilful default or fraud.

13.5

The Information Agent is not responsible for:

13.6

13.7

(a)

the adequacy, accuracy and/or completeness of any information (whether oral or
written) supplied by a Plan Creditor, the Plan Company, the Existing Group, the
BidCo Group or any other person (other than the Information Agent) given in
anticipation of or in connection with this Deed;

(b)

the legality, validity, effectiveness, adequacy or enforceability of this Deed or any
other agreement, arrangement or document entered into, made or executed in
anticipation of or in connection with this Deed; and/or

(c)

any determination as to whether any information provided or to be provided to a
Plan Creditor, the Plan Company, the Existing Group, the BidCo Group or any other
person is non-public information the use of which may be regulated or prohibited
by applicable law or regulation relating to insider dealing or otherwise.

The Information Agent may rely on and assume that (and shall not be required to verify):
(a)

any representation, notice, confirmation or other document or information delivered
to it is genuine, complete, correct and appropriately authorised; and

(b)

any statement, confirmation or representation made by a director, authorised
signatory, employee or otherwise on behalf of any person in accordance with this
Deed regarding any matters are within that person’s knowledge and/or within that
person’s power to verify.

The Information Agent shall be entitled, for the purposes of the performance of any duty
or function by the Information Agent under this Deed, to:
(a)

rely on the most recent confirmation of Existing SSN and/or SUN holdings
provided to it by each Plan Creditor in accordance with this Deed;

40

(b)

assume that such principal amount of Existing SSNs and/or SUNs (as applicable)
represents the total principal amount of Existing SSNs and/or SUNs (as applicable)
held by, or owed to, the relevant Plan Creditor; and

(c)

assume that each Plan Creditor which has provided to it a confirmation of its
Existing SSN and/or SUN (as applicable) holdings has authority to do so,

unless otherwise notified by the relevant Plan Creditor.
13.8

Save in the event of gross negligence and/or willful misconduct, no Party (other than the
Information Agent) may take any proceedings against any partner, officer, employee,
Affiliate or agent of the Information Agent in respect of any claim it might have against
the Information Agent or in respect of any act or omission of any kind by that partner,
officer, employee, Affiliate or agent in relation to this Deed and any partner, officer,
employee, Affiliate or agent of the Information Agent may rely on this Clause 13.8,
pursuant to the provisions of the Contracts (Rights of Third Parties) Act 1999.

13.9

Without prejudice to any provision herein excluding or limiting the Information Agent’s
liability, any liability of the Information Agent arising under or in connection with this
Deed shall be limited to the amount of actual loss which has been finally judicially
determined to have been suffered (as determined by reference to the date of default of the
Information Agent or, if later, the date on which the loss arises as a result of such default)
but without reference to any special conditions or circumstances known to the Information
Agent at any time which increase the amount of that loss.

13.10 Under no circumstances shall the Information Agent be liable in contract, tort (including
negligence) or otherwise for any consequential, special, indirect or speculative loss or
damage (including, but not limited to, loss of business, goodwill, opportunity or profit)
which arises out of or in connection with the performance of any duty or function by the
Information Agent under this Deed.
13.11 The Information Agent is authorised to disclose information concerning this Deed and the
Restructuring to its subsidiaries and affiliates and other providers of services as may be
necessary in connection with its performance of this Deed (including but not limited to
lawyers and accountants for the Information Agent) and may disclose to third parties that
it is providing the services contemplated by this Deed.
13.12 The Information Agent may obtain and pay for such legal or other expert advice or services
as it may reasonably consider necessary in relation to this Deed, and may rely on the
opinion or advice obtained from any accountant, lawyer or other expert of good repute and
shall incur no liability and shall be fully protected if acting in good faith in accordance with
such opinion or advice. The Information Agent shall seek the approval of the Plan
Company for any costs of obtaining such legal or other expert advice or services and
provided that the Plan Company has approved the relevant costs (such approval not to be
withheld unreasonably), shall be promptly reimbursed on demand for such costs.
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13.13 The Information Agent shall be protected from and shall incur no liability for, or in respect
of, any action taken or thing suffered by it in reliance upon any document or information
from any electronic or other source reasonably believed by it to be genuine and to have
been signed or otherwise given or disseminated by the proper parties, even if it is
subsequently found not to be genuine or to be incorrect. The Information Agent will not
have any responsibility for good faith errors or omissions in the performance of any of its
duties or functions under this Deed.
13.14 No notice to the Information Agent by any Party shall be effective unless actually received
by the Information Agent.
14

ENTITLEMENTS

14.1
(a)

(b)

The Information Agent and the Plan Company (as applicable) shall make the
necessary calculations to prepare the Allocations and Entitlements Table setting
out:
(i)

each Subscriber’s entitlement under the Restructuring Plan (including,
without limitation, each Subscriber’s entitlement to receive the HoldCo
Shares and the New SSNs) at the Record Time and shall notify the
Subscribers and HoldCo of those entitlements as at the Record Time on or
before the Business Day falling after the date of this Deed; and

(ii)

each New Money Facility Noteholder’s New Money Facility Commitments
and entitlement to the HoldCo Shares as at the Record Time and shall notify
each New Money Facility Noteholder of its entitlements as at the Record
Time on or before the Business Day falling after the date of this Deed.

An Existing SSN Holder’s (or its Nominated Recipient’s) entitlement to the New
SSNs as at the Closing Date shall be calculated as follows:
𝐴=𝐵𝑥

𝑋
𝑌

Where:

3

A

equals that Existing SSN Holder’s entitlement.

B

equals £[465,000,000]3.

NTD: To reflect total amount outstanding under the Existing SSNs including accrued and unpaid interest as at
the Record Time.
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(c)

X

equals that Existing SSN Holder’s Plan Claims relating to the Existing SSNs
as at the Record Time.

Y

equals the aggregate amount of all of the Plan Claims relating to the Existing
SSNs as at the Record Time.

An Existing SSN Holder’s (or its Nominated Recipient’s) entitlement to the
HoldCo Ordinary Shares and HoldCo Preference Shares, respectively, as at the
Closing Date shall be calculated as follows:

(

𝐴 = 0.63 × 𝐵 ×

)

𝑋
―𝐶
𝑌

Where:
A

equals that Existing SSN Holder’s entitlement to the HoldCo Ordinary
Shares.

B

equals [●] (representing the total number of the HoldCo Ordinary Shares).

X

equals that Existing SSN Holder’s Plan Claims relating to the Existing SSNs
as at the Record Time.

Y

equals the aggregate amount of all of the Plan Claims relating to the Existing
SSNs as at the Record Time.

C

equals the amount of HoldCo Ordinary Shares (if any) issued to that
Existing SSN Holder prior to the Closing Date.

(

𝐴 = 0.63 × 𝐵 ×

𝑋
𝑌

)

Where:
A

equals that Existing SSN Holder’s entitlement to the HoldCo Preference
Shares.

B

equals [●] (representing the total number of the HoldCo Preference
Shares).

X
Y
(d)

equals that Existing SSN Holder’s Plan Claims relating to the Existing SSNs
as at the Record Time.

equals the aggregate amount of all of the Plan Claims relating to the Existing
SSNs as at the Record Time.
A SUN Holder’s (or its Nominated Recipient’s) entitlement to the HoldCo
Ordinary Shares and HoldCo Preference Shares, respectively, as at the Closing Date
shall be calculated as follows:
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𝐴 = 0.01 × 𝐵 ×

𝑋
𝑌

Where:
A

equals that SUN Holder’s entitlement to the HoldCo Ordinary Shares.

B

equals [●] (representing the total number of the HoldCo Ordinary Shares).

X

equals that Plan Creditor’s Plan Claims relating to the SUNs as at the
Record Time.

Y

equals the aggregate amount of all of the Plan Claims relating to the SUNs
as at the Record Time.
𝐴 = 0.01 × 𝐵 ×

𝑋
𝑌

Where:
A

equals that SUN Holder’s entitlement to the HoldCo Preference Shares.

B

equals [●] (representing the total number of the HoldCo Preference
Shares).

X
Y
(e)

equals that Plan Creditor’s Plan Claims relating to the SUNs as at the
Record Time.

equals the aggregate amount of all of the Plan Claims relating to the SUNs
as at the Record Time.
Each New Money Facility Noteholder’s New Money Facility Commitments as at
the Closing Date shall be calculated in accordance with the terms of the Lock-up
Agreement, the Backstop Letter and the New Money Facility Notes Purchase
Agreement, as follows:
𝐴=𝐵 ×

( )

𝑋
+𝐶
𝑌

Where:
A

equals that New Money Facility Noteholder’s New Money Facility
Commitments.

B

equals £144,044,321 (representing the New Money Facility Total
Commitments).

X

equals the Existing SSNs held by that New Money Facility Noteholder on
the New Money Commitment Date (as defined in the Lock-Up Agreement)
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less any Existing SSNs assigned or transferred by that New Money Facility
Noteholder in accordance with clause 11.3 (Transfers) of the Lock-Up
Agreement between the New Money Commitment Date and the Record
Time plus any Existing SSNs assigned or transferred to that New Money
Facility Noteholder in accordance with clause 11.3 (Transfers) of the LockUp Agreement between the New Money Commitment Date and the Record
Time.

(f)

Y

equals £465,000,000 (representing the total amount of the Existing SSNs).

C

equals, in the case of a Backstop Provider, that Backstop Provider’s
Backstop Commitment less any Backstop Commitments assigned or
transferred by that Backstop Provider in accordance with clause 6
(Assignment) of the Backstop Letter plus any Backstop Commitments
assigned or transferred to that Backstop Provider in accordance with clause
6 (Assignment) of the Backstop Letter.

Each New Money Facility Noteholder’s entitlement to the HoldCo Ordinary Shares
and HoldCo Preference Shares, respectively, as at the Closing Date shall be
calculated as follows:
𝐴 = 0.35 × 𝐵 ×

𝑋
𝑌

Where:
A

equals that New Money Facility Noteholder’s entitlement to the HoldCo
Ordinary Shares.

B

equals [●] (representing the total number of the HoldCo Ordinary Shares).

X

equals that New Money Facility Noteholder’s New Money Facility
Commitments as at the Closing Date.

Y

equals the aggregate amount of the New Money Facility Total
Commitments.
𝐴 = 0.35 × 𝐵 ×

𝑋
𝑌

Where:
A

equals that New Money Facility Noteholder’s entitlement to the HoldCo
Preference Shares.

B

equals [●] (representing the total number of the HoldCo Preference
Shares).
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(g)

X

equals that New Money Facility Noteholder’s New Money Facility
Commitments as at the Closing Date.

Y

equals the aggregate amount of the New Money Facility Total
Commitments.

The Existing Shareholder’s entitlement to the HoldCo Ordinary Shares and HoldCo
Preference Shares, respectively, as at the Closing Date shall be calculated as
follows:
𝐴 = 0.01 × 𝐵
Where:
A

equals the Existing Shareholder’s entitlement to the HoldCo Ordinary
Shares.

B

equals [●] (representing the total number of the HoldCo Ordinary Shares).
𝐴 = 0.01 × 𝐵

Where:
A

equals the Existing Shareholder’s entitlement to the HoldCo
Preference Shares.

equals [●] (representing the total number of the HoldCo Preference
Shares).
For the purposes of the calculations under Clause 14.1 above, neither the Plan Company
nor the Information Agent shall be required to take into account any transfer of any
commitments or principal amounts after the Record Time.
B

14.2

14.3

Any Subscriber or New Money Facility Noteholder may, acting reasonably, request that
any calculation made with respect to the entitlements of that Subscriber or New Money
Facility Noteholder or its group of Subscribers or New Money Facility Noteholders be
reviewed and checked by such Subscriber’s or New Money Facility Noteholder’s financial
adviser (as identified to the Plan Company or the Information Agent in advance) prior to
such calculation being finalised.

14.4

If the number of the HoldCo Shares or New SSNs resulting from any calculation made in
accordance with Clause 14.1 above is not a whole number that number shall be rounded
down to the nearest whole number and the relevant Subscriber or New Money Facility
Noteholder shall have no entitlement to any resulting fractional amount.

14.5

The New SSNs will be issued in minimum denominations of £10,000 and integral multiples
of £1,000 in excess thereof. If the entitlement of any Subscriber to the New SSNs is less
than £10,000, such Subscriber shall be deemed to be a Disqualified Person with respect to
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such entitlement (and it shall not be possible for that Subscriber to elect that such
entitlement is issued to their Nominated Recipient).
14.6

If the entitlement of any Subscriber to the New SSNs would otherwise be greater than
£10,000 but in an integral multiple of less than £1,000, the entitlement of that Subscriber
to the New SSNs shall be rounded to the nearest £1,000 (with any partial denomination
less than or equal to £500 to be rounded down, and any partial denomination greater than
£500 to be rounded up).

14.7

If the entitlement of any Subscriber or New Money Facility Noteholder to the HoldCo
Shares would otherwise result in an entitlement to a fraction of a HoldCo Share, the
entitlement of that Subscriber or New Money Facility Noteholder to the HoldCo Shares
shall be rounded down to the nearest whole number of HoldCo Shares.

15

HOLDING PERIOD TRUST

15.1

Subscribers must complete (or procure that their Account Holder completes) the Account
Holder Letter (which must include the Certifications) and deliver it to the Information
Agent and provide satisfactory evidence that they are Eligible Persons on or before the
Voting Instruction and Confirmation Deadline in order to be eligible to receive HoldCo
Shares and/or New SSNs on the Restructuring Effective Time. A Subscriber will be an
“Unadmitted Subscriber” if it does not submit a validly completed Account Holder Letter
to the Information Agent and/or does not provide satisfactory evidence that it is an Eligible
Person before the Voting Instruction and Confirmation Deadline.

15.2

Only Subscribers who are Eligible Persons and are not Unadmitted Subscribers will be
entitled to receive (or retain past the Closing Date) their entitlement to the HoldCo Shares
and/or the New SSNs, as applicable.

15.3

Subscribers who are not Eligible Persons or who are Unadmitted Subscribers are, in each
case, entitled to elect for their entitlement to the HoldCo Shares and/or the New SSNs, as
applicable, to be issued or allocated (as applicable) to their Nominated Recipient (if that
Nominated Recipient is an Eligible Person and has delivered a validly completed Account
Holder Letter (which must include the Certifications) to the Information Agent) on or prior
to the Voting Instruction and Confirmation Deadline in accordance with the provisions of
the Account Holder Letter.

15.4

The minimum denomination with respect to each of the New SSNs is £10,000. If the
entitlement of any Subscriber to the New SSNs is less than £10,000, such Subscriber shall
be deemed to be a Disqualified Person with respect to such entitlement (and it shall not be
possible for that Subscriber to elect that such entitlement is issued to their Nominated
Recipient).

15.5

Subscribers who are not Eligible Persons or who are Unadmitted Subscribers, and who in
each case are unable to, or fail to, designate a Nominated Recipient who is an Eligible
Person and has delivered a validly completed Account Holder Letter (which must include
the Certifications) to the Information Agent, and Subscribers who are deemed to be a
Disqualified Person with respect to an entitlement by operation of Clauses 14.5 and 15.4:
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(a)

will have their entitlements to the New SSNs compulsorily transferred to the
Holding Period Trustee on the Closing Date (in accordance with the terms of the
Restructuring Plan, the Restructuring and/or this Deed), or issued to the Holding
Period Trustee on the Closing Date, as applicable; and/or

(b)

will have their entitlements to the HoldCo Shares issued or allocated (as applicable)
to the Holding Period Trustee on the Closing Date,

as applicable.
15.6

Each of:
(a)

BidCo as the issuer, with respect to the New SSNs; and

(b)

HoldCo, with respect to the HoldCo Shares,

will issue or allocate, as applicable, such securities to the Holding Period Trustee in
accordance with the provisions of Clause 15.5.
15.7

Each of the Parties shall take such action as is reasonably necessary and within its power
to give effect to, and to reflect the occurrence of, this Clause 15, including taking such
actions (including but not limited to transferring any New SSNs and/or HoldCo Shares that
it may hold to the Holding Period Trustee) as may be necessary to reflect the intended
operation of this Clause 15.

15.8

If a validly completed Account Holder Letter (which must include the Certifications) has
not been delivered to and received by the Information Agent on behalf of the Plan Company
from a Subscriber before the Voting Instruction and Confirmation Deadline or a Subscriber
is otherwise not an Eligible Person, the HoldCo Shares and the New SSNs which that
Subscriber is entitled to shall be issued, transferred or allocated (as applicable) to the
Holding Period Trust and, in each case, shall be held on trust by the Holding Period Trustee
for the Holding Period.

15.9

During the Holding Period, any Subscriber whose Holding Period Trust Securities are held
by the Holding Period Trustee in the Holding Period Trust may deliver an Account Holder
Letter (which must include the Certifications) to the Information Agent and Holding Period
Trustee and request that the Holding Period Trustee transfer the relevant Holding Period
Trust Securities to it (or its Nominated Recipient), if:
(a)

such Subscriber or Nominated Recipient is, at the time, an Eligible Person; and

(b)

any New SSNs requested to be transferred are each in an amount in excess of
£10,000 and in integral multiples of £1,000.

15.10 In accordance with the relevant stapling requirements contained in the Shareholders’
Agreement and the terms of the Holding Period Trust Deed:
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(a)

where a Subscriber is entitled to both New SSNs and HoldCo Shares that Subscriber
(or its Nominated Recipient) may not receive New SSNs without also receiving the
relevant entitlement to HoldCo Shares (and vice versa); and

(b)

the Holding Period Trustee is instructed not to sell or otherwise dispose of any New
SSNs to a third party without also selling or otherwise disposing of the equivalent
entitlement to HoldCo Shares to the same third party (or a Related Party of that
third party) (and vice versa).

15.11 Without limiting the foregoing, in the event that a Subscriber wishes to procure that one or
more of its Nominated Recipients receives any of its Holding Period Trust Securities, the
Nominated Recipient must be an Eligible Person in order to receive the Holding Period
Trust Securities, failing which no Holding Period Trust Securities will be delivered to such
Nominated Recipient.
15.12 The Holding Period Trustee will give to the other parties to the Holding Period Trust Deed,
and use commercially reasonable endeavours to give all Subscribers which have made
themselves known to the Holding Period Trustee and Information Agent (including by way
of delivery of an Account Holder Letter) whose Holding Period Trust Securities are held
by the Holding Period Trustee in the Holding Period Trust, no less than 60 days’ notice
that the Holding Period Expiry Date will expire (the “Notice Period”).
15.13 Following the Holding Period Expiry Date and provided the Notice Period has expired, the
Holding Period Trustee will, as soon as reasonably practicable thereafter, use reasonable
endeavours, including through an independent broker or any other reputable institution
with relevant experience, to sell or otherwise dispose of all remaining Holding Period Trust
Securities which do not result from any rounding up or down of a fractional entitlement on
Arm’s Length Terms for such consideration as it is able to obtain in the market at the time
of sale and subject to the relevant stapling requirements contained in the Shareholders’
Agreement. The Holding Period Trustee shall pay the consideration received by it in
respect of the sale or disposal of any Holding Period Trust Securities (net of any taxes,
withholding, deductions, commissions, other fees or other costs or any other expenses or
liabilities, in each case, in connection with or arising out of such sale or disposal) and any
Related Rights in cash form related to the Holding Period Trust Securities so disposed to
the relevant Subscribers (or their Nominated Recipient) (provided, in each case, that such
Subscribers or Nominated Recipient are not KYC Outstanding Creditors) that are entitled
to the relevant Holding Period Trust Securities sold or otherwise disposed of by the
Holding Period Trustee.
15.14 The Holding Period Trustee shall, for a period of 6 months after the end of the Holding
Period Expiry Date (the “Trust Entitlements Consideration Holding Period”), hold any
consideration realised from the disposal under clause 15.13 above (net of any taxes,
withholding, deductions, commissions, other fees or other costs or any other expenses or
liabilities, in each case, in connection with or arising out of such sale or disposal) and any
Related Rights in cash form related to such disposal (the “Trust Consideration”) on trust
for each relevant Subscriber who was entitled to the Holding Period Trust Securities that
were so sold pro rata to the Trust Consideration raised from the sale or disposal of the
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relevant Subscriber’s entitlement. During the Trust Entitlements Consideration Holding
Period, a Subscriber entitled to the Trust Consideration may request in writing that the
Holding Period Trustee transfer the Trust Consideration to it or its Nominated Recipient,
provided, in each case, that the relevant Beneficiary or Nominated Recipient (as applicable)
is not a KYC Outstanding Creditor.
15.15 Following expiry of the Trust Entitlements Consideration Holding Period, if the Holding
Period Trustee was not able to sell, dispose of or transfer to the relevant Subscriber or its
Nominated Recipient(s) (as applicable) any Holding Period Trust Securities as described
in Clause 15.13, and/or it holds any remaining Holding Period Trust Securities following
any rounding up or down of fractional entitlements (together, the “Residual Trust
Property”), and/or any remaining Trust Consideration (the “Residual Trust Property
Consideration”) (in each case for whatever reason, including the absence of a market for
such assets, any legal restrictions, lack of clear instructions from, or the failure to provide
the required information, confirmations, representations or undertakings (including the
Certifications) or because the relevant Subscribers or Nominated Recipients remain KYC
Outstanding Creditors), then the Holding Period Trustee is instructed by the Beneficiaries
to, as soon as is reasonably practicable thereafter, sell or otherwise dispose of the Residual
Trust Property (subject to the relevant stapling requirements under the Shareholders’
Agreement) and take all such steps as are necessary to donate by way of transfer any
Residual Trust Property Consideration and any proceeds received in respect of any sale or
transfer of the Residual Trust Property and any Residual Trust Property which the Holding
Period Trustee is unable to sell or dispose of to a charity designated by the Plan Company
in accordance with the Holding Period Trust Deed.
16

TERMINATION

16.1

Subject to Clause 17 (Survival), this Deed will terminate:
(a)

automatically and without the need for any further action by or on behalf of any
person or Party if the Closing Steps have not been completed in accordance with
the terms of this Deed and the Restructuring Plan on or before the Restructuring
Longstop Time;

(b)

before the date of the Plan Sanction Order, automatically and without the need for
any further action by or on behalf of any person or Party if the Lock-Up Agreement
is terminated prior to the Closing Date pursuant to paragraph (b), (e), (g)(i), (h) or
(i) of clause 13.4 of the Lock-up Agreement;

(c)

upon the written consent of the Plan Company and the Majority Plan Creditors; or

(d)

upon notice from the Plan Company if, following an order of a governmental body
or court of competent jurisdiction restraining or otherwise preventing the
implementation of the Restructuring, the Plan Company and the Majority Plan
Creditors have consulted and agreed (each acting reasonably and in good faith) that
it is not possible to undertake the Restructuring as contemplated by this Deed before
the Restructuring Longstop Time,
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(the date of such termination being the “Termination Date”),
16.2

The termination of this Deed pursuant to this Clause 16 shall be without prejudice to the
rights and remedies each Party may have against any of the other Parties which have
accrued or arisen prior to the Termination Date and each Party agrees that after the
Termination Date, it may enforce those rights and remedies to their full extent
notwithstanding the termination of this Deed or any term to the contrary contained herein.

16.3

If this Deed is terminated or terminates in accordance with its terms prior to the occurrence
of the Restructuring Effective Time, then the Parties agree:
(a)

that any of the Closing Steps completed or actions taken under this Deed prior to
termination will be deemed not to have been completed or taken and shall have no
legal or binding effect (in law or otherwise) and will be deemed to be null and void
and to have never occurred pursuant to the Restructuring Plan or this Deed; and

(b)

following termination, to the extent permitted by law, to take such steps necessary
or desirable to reverse any steps already taken in contemplation of the
implementation of the Restructuring provided that no Party shall be required to
incur any material out-of-pocket costs or expenses unless the Plan Company has
agreed in writing to meet those costs or expenses.

16.4

The Plan Company shall promptly notify all Parties and the Existing Security Agent if it
becomes aware that this Deed may, or has been, terminated under this Clause 16.

17

SURVIVAL
The rights and obligations of the Parties and the Existing Security Agent under and in
connection with each of the following provisions shall continue notwithstanding the
occurrence of the Termination Date:
(a)

Clause 1 (Definitions and Interpretation);

(b)

Clause 9 (Representations);

(c)

Clause 16 (Termination);

(d)

Clause 17 (Survival);

(e)

Clause 18 (Amendments And Waivers);

(f)

Clause 19 (Parties’ Rights And Obligations);

(g)

Clause 20 (Remedies And Waivers);

(h)

Clause 21 (Reservation Of Rights);

(i)

Clause 22 (Specific Performance);
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(j)

Clause 25 (Counterparts);

(k)

Clause 26 (Partial Invalidity);

(l)

Clause 27 (Notices); and

(m)

Clause 29 (Governing Law And Enforcement).

18

AMENDMENTS AND WAIVERS

18.1

Subject to Clauses 18.2, 18.3 and 18.4 below, any term of this Deed and/or any other
Restructuring Documents may be amended or waived only with the prior written consent
of the Plan Company and the Majority Plan Creditors, provided that such amendment or
waiver does not (in the reasonable opinion of the Plan Company) have a material adverse
effect on the rights of the Plan Creditors, or any of them, under this Deed or any
Restructuring Document, or would have the effect of changing the material commercial
terms of this Deed in any material respect (in the reasonable opinion of the Plan Company)
and/or any other Restructuring Documents.

18.2

An amendment or waiver of any term of this Deed which would also require an amendment
or waiver to any provision of the Lock-Up Agreement shall not be effective unless the
requisite consents under the Lock-Up Agreement have also been obtained.

18.3

18.4

(a)

Any amendment or waiver which affects the rights or obligations of any
Administrative Party may not be effected without the consent of that Administrative
Party.

(b)

Any amendment or waiver which would materially affect, or impose a materially
more onerous obligation on, a Party may not be effected without the consent of that
Party.

Notwithstanding Clause 18.1 above and except as otherwise provided in this Deed, the Plan
Company may amend any Restructuring Document (and such amendment will be binding
on all Parties which are party thereto) to:
(a)

insert the calculation and completion of any commitments, participations or
allocations to any Plan Creditor or any other party (as determined in accordance
with the terms of the Restructuring Plan) under the Restructuring Documents;

(b)

complete any blanks (including, without limitation, any dates, times, bank account
details, notice provisions or legal entity names), lists of parties and/or signature
blocks;

(c)

make any other minor mechanical or technical amendments which would not have
an adverse effect on the interests of the Plan Company or the Plan Creditors;
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(d)

ensure that they are legal, valid, binding and enforceable upon the parties to them
in accordance with the Restructuring Plan; and/or

(e)

take into account any modification of, or addition to, the Restructuring Plan and/or
the Restructuring Documents approved or imposed by the Court in accordance with
clauses 10.1 and 10.2 (Modification of the Restructuring Plan) of the Plan
Document.

19

Parties’ Rights And Obligations

19.1

Subject to Clause 19.2 below, the obligations of each Party under this Deed are separate
and independent obligations. Failure by a Party to perform its obligations under this Deed
shall not affect the obligations of any other Party under this Deed. No Party is responsible
for the obligations of any other Party under this Deed.

19.2

Except where an obligation, undertaking or liability under this Deed can only be
undertaken, given or met (as applicable) by a specific Obligor or specific Obligors and not
by other Obligors, the Obligors shall be jointly and severally liable for their obligations,
undertakings and liabilities under this Deed.

19.3

The rights of each Party under or in connection with this Deed are separate and independent
rights. Each Party may separately and independently enforce its rights under this Deed.

20

REMEDIES AND WAIVERS

20.1

No failure to exercise, nor any delay in exercising, on the part of any Party, any right or
remedy under this Deed shall operate as a waiver of any such right or remedy or constitute
an election to affirm this Deed.

20.2

No election to affirm this Deed on the part of any Party shall be effective unless it is in
writing.

20.3

No single or partial exercise of any right or remedy shall prevent any further or other
exercise of such right or remedy or of any other right or remedy.

20.4

The rights and remedies provided in this Deed are cumulative and not exclusive of any
rights or remedies provided by law.

21

RESERVATION OF RIGHTS

21.1

Except as expressly provided in this Deed, this Deed does not amend or waive any Party’s
rights under the Lock-Up Agreement, Finance Documents, the Intercreditor Agreement or
any other document or agreement, or any Party’s rights as creditors of the Plan Member or
any member of the Existing Group.

21.2

The Parties and the Existing Security Agent fully reserve any and all of their rights that are
unaffected by this Deed.
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22

SPECIFIC PERFORMANCE

22.1

Each Party agrees and acknowledges for the benefit of each other Party that:
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(a)

damages may not be an adequate remedy for any breach of the terms of this Deed
by any Party; and

(b)

specific performance and/or relief to compel performance are appropriate remedies
for any such breach and any such remedies shall not be exclusive but shall be
cumulative and in addition to any other remedies available to any Party.

FURTHER ASSURANCE
Each Party undertakes to provide such further assistance (at the cost of the Plan Company)
as may be reasonably required or desirable to implement the Restructuring, provided that
any such actions shall be consistent in all material respects with the Restructuring
Documents.

24

SUCCESSORS AND ASSIGNS
Without affecting Clause 10 (Transfers), this Deed is intended to bind and inure to the
benefit of the Parties and their respective successors and permitted assigns.

25

COUNTERPARTS
This Deed may be executed in any number of counterparts, which may be delivered by
electronic mail in portable document format (pdf). This has the same effect as if the
signatures on the counterparts were on a single copy of this Deed.

26

PARTIAL INVALIDITY
If, at any time, any provision of this Deed is or becomes illegal, invalid or unenforceable
in any respect under any law of any jurisdiction:
(a)

neither the legality, validity or enforceability of the remaining provisions nor the
legality, validity or enforceability of such provisions under the law of any other
jurisdiction shall in any way be affected or impaired; and

(b)

to the extent allowed by law, the invalid provision shall be deemed to be replaced
with a lawful provision that is as close as possible to the original.

27

NOTICES

27.1

The address, email address and contact name for, each Party for all notices under or in
connection with this Deed and, unless otherwise provided for in another Restructuring
Document, any other Restructuring Document are:
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(a)

those set out in the signature block for that Party on the signature pages of this
Deed; or

(b)

where a person accedes to this Deed in accordance with Clause 11 (Changes to the
New Money Facility Noteholders), those set out in the Deed of Accession signed
by that Party; or

(c)

any substitute address, email address and/ or contact name as a Party may notify
the Information Agent by not less than five (5) Business Days’ notice, and the
Information Agent shall promptly notify the other Parties upon receiving any
substitute contact details.

27.2

Any communication to be made under or in connection with this Deed shall be made in
writing and, unless otherwise stated, may be made by e-mail, letter or by upload to the
GLAS Portal.

27.3

Any communication or document made or delivered by one person to another under or in
connection with this Deed shall be deemed to be delivered and effective:
(a)

if by way of e-mail:
(i)

subject to Clause 27.3(a) (ii), when sent; and

(ii)

if one or more E-Mail Error Messages are sent from and with respect to all
of a Party’s e-mail addresses for the purposes of notices under this Deed
within one hour of such e-mail being sent, the e-mail shall not be deemed to
be delivered and effective unless the intended recipient Party confirms
receipt (but failure of an e-mail to be deemed delivered and effective shall
not affect other or subsequent e-mails, or delivery of a communication or
document pursuant to another method permitted under this Deed);

(b)

if by way of letter, when it has been left at the relevant address for five Business
Days after being deposited in the post postage prepaid in an envelope addressed to
it at that address;

(c)

if by way of upload to the GLAS Portal, when viewable on the GLAS Portal;

and, if a particular department or officer is specified as part of its address details provided
under this Clause 27, if addressed to that department or officer (other than with respect to
Clause 27.3(c)).
27.4

All notices to or from an Obligor shall be sent through the Plan Company. Any
communication or document made or delivered to the Plan Company in accordance with
this Clause 27.4 will be deemed to have been made or delivered to each of the Obligors.

27.5

Any communication or document made or delivered to the Existing SSN Holders shall be
sent through the Existing SSN Trustee. Any communication or document made or
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delivered to the Existing SSN Trustee in accordance with this Clause 27.5 will be deemed
to have been made or delivered to each of the Existing SSN Holders.
27.6

Any communication or document made or delivered to the SUN Holders shall be sent
through the SUN Trustee. Any communication or document made or delivered to the SUN
Trustee in accordance with this Clause 27.6 will be deemed to have been made or delivered
to each of the SUN Holders.

27.7

Any communication or document which becomes effective, in accordance with Clause 27.3
to Clause 27.6 (inclusive), after 5:00 p.m. in the place of receipt shall be deemed only to
become effective on the following day. For the purpose of this Clause 27.7, the place of
receipt with respect to e-mail shall be the location of the address for communication by
way of letter for the relevant Party, and not that Party’s physical location or the location of
its e-mail servers, directors, officers, agents or employees.

27.8

Unless otherwise specified in this Deed, each document, signature page, counterpart or
evidence to be delivered under this Deed may be delivered electronically (including by way
of PDF or similar).

27.9

Any notice given under or in connection with this Deed must be in English.

27.10 Any confirmation or notification required to be given by a Party under this Deed in
connection with the Closing Date or the Closing Steps may be given by way of email by
the relevant Legal Adviser to the other Legal Advisers, using the following email
addresses:
Latham & Watkins:

projectwheel.lwteam@lw.com

Kirkland & Ellis:

penzance@kirkland.com

KWM Europe LLP:

stewart.worthy@eu.kwm.com

White & Case LLP:

WCCT@whitecase.com

Baker & McKenzie LLP:

priyanka.usmani@bakermckenzie.com

27.11 The Parties that are party to the Lock-Up Agreement agree to accept service of any notices
or communications to be given or delivered under the Lock-Up Agreement by way of email
to the relevant Legal Adviser (using the email addresses set out in paragraph (ii) above).
28

SERVICE OF PROCESS

28.1

Without prejudice to any other mode of service allowed under any relevant law, BidCo,
HoldCo and each Obligor (other than an Obligor incorporated in England and Wales):
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(a)

irrevocably appoints the Plan Company as its agent for service of process in relation
to any proceedings before the English courts in connection with this Deed and each
other Restructuring Document;

(b)

requires the Plan Company to accept on its behalf and as its agent any service of
process served on the Plan Company in England and Wales arising out of or in
connection with this Deed;

(c)

requires the Plan Company to notify it as soon as reasonably practicable, in
accordance with Clause 27 (Notices), of any service of process so accepted;

(d)

requires the Plan Company to promptly forward to it a copy of any documents
delivered to the Plan Company by way of service of process in connection with this
Deed;

(e)

agrees to indemnify the Plan Company upon demand from and against any and all
costs, charges and expenses howsoever incurred by the Plan Company in the
performance of its duties under this Clause 28; and

(f)

agrees that failure by the Plan Company as process agent to notify it of the process
will not invalidate the proceedings concerned.

28.2

The Plan Company accepts the appointment set out in Clause 28.1.

29

GOVERNING LAW AND ENFORCEMENT

29.1

Governing Law
This Deed and any non-contractual obligations arising out of or in connection with it shall
be governed by and construed in accordance with English law.

29.2

Jurisdiction
(a)

The Parties and the Existing Security Agent agree that the English courts have
exclusive jurisdiction to settle any dispute in connection with this Deed or any noncontractual obligations arising out of or in connection with it.

(b)

The Parties and the Existing Security Agent agree that the courts of England and
Wales are the most appropriate and convenient courts to settle any dispute in
connection with this Deed. Each Party irrevocably waives any right that it may have
to object to an action being brought in the courts of England and Wales, to claim
that the action has been brought in an inconvenient forum, or to claim that the courts
of England and Wales do not have jurisdiction.

THIS DEED HAS BEEN EXECUTED AND DELIVERED BY ALL THE PARTIES
HERETO ON THE DATE SPECIFIED ABOVE.
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SCHEDULE 1
THE PARTIES
Part I
The Original Shareholder Parties
1.

Aspired Century Group Limited

2.

Existing Shareholder

3.

Union Harvest Group Limited
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Part II
The Obligors
1.

PizzaExpress Group Limited

2.

PizzaExpress International Holdings Limited

3.

PizzaExpress Operations Limited

4.

PizzaExpress Limited

5.

PizzaExpress (Restaurants) Limited

6.

PizzaExpress (Wholesale) Limited

7.

PizzaExpress Merchandising Limited

8.

Riposte Limited

9.

Agenbite Limited

10.

PandoraExpress 1 Limited

11.

PandoraExpress 2 Limited

12.

PandoraExpress 3 Limited

13.

PandoraExpress 4 Limited

14.

PandoraExpress 5 Limited

15.

PandoraExpress 7 Limited

16.

PizzaExpress (Franchises) Limited

17.

Pizza Express (Jersey) Limited

18.

Bookcash Trading Limited

19.

Al Rollo Limited

20.

Hunton House Limited

21.

Roll&Shake Limited
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Part III
The New Money Facility Noteholders
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Part IV
The Nominated Recipients
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Part V
Members of the Ad Hoc Group
1.

Bain Capital Credit, LP as investment advisor/manager on behalf of certain funds and/or
accounts

2.

CarVal Investors GB LLP (acting on behalf of CVI CVF IV Cayman Securities Ltd, CVI
CVF III Cayman Securities Ltd, CVI AV Cayman Securities LP, CVI AA Cayman
Securities LP, CVIC Cayman Securities Ltd and CarVal GCF Cayman Securities Ltd)

3.

Cyrus Capital Partners, L.P.

4.

Glendon Capital Management L.P., on behalf of certain of its managed funds and accounts

5.

Grace Bay III Holdings S.à r.l., HGC Holdings S.à r.l., Grace Bay IV Holdings S.à r.l. and
Tempus Holdings 57 S.à r.l.

6.

Melqart Asset Management (UK) Ltd

7.

Tresidor Investment Management LLP
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SCHEDULE 2
CLOSING CONDITIONS PRECEDENT
1.

Obligors
(a)

A copy of the constitutional documents of each Obligor, including (i) any consent
to issue the New SSNs and the New Money Facilities and any other consent issued
to or in respect of it pursuant to the Control of Borrowing (Jersey) Order 1958 and
all other Jersey regulatory approvals, authorisations, consents, licences, permits or
registrations issued (if any) and (ii) in respect of each Obligor incorporated in the
United Kingdom, a “PSC register” (within the meaning of section 790C(10) of the
Companies Act 2006).

(b)

A copy of a resolution of the board of directors or equivalent body of each Obligor:
(i)

approving the terms of, and the transactions contemplated by, the
Restructuring Documents to which it is a party and resolving that it execute
the Restructuring Documents to which it is a party;

(ii)

authorising a specified person or persons to execute the Restructuring
Documents to which it is a party on its behalf;

(iii)

authorising a specified person or persons, on its behalf, to sign and/or
despatch all documents and notices (including, if relevant, the New SSN
Notes Subscription Request and New Money Facility A Notes Subscription
Request) to be signed and/or despatched by it under or in connection with
the Restructuring Documents to which it is a party; and

(iv)

where applicable, appointing new directors to the board of directors of the
relevant Obligor with effect on and from the Restructuring Effective Time.

(c)

As required by applicable law or customary practice, a copy of a resolution signed
by all the holders of the issued shares of, or ownership interests in each Obligor,
approving the terms of, and the transactions contemplated by, the Restructuring
Documents to which such Obligor is a party.

(d)

As required by applicable law or customary practice, a copy of a resolution of the
board of directors (or equivalent corporate body or shareholders’ meeting, as the
case may be) of each corporate shareholder of each Obligor approving the terms of
the resolution referred to in paragraph (c) above;

(e)

A specimen of the signature of each person authorised by the resolution referred to
in paragraph (b) above.

(f)

A certificate of each Obligor (signed by a director or equivalent officer) confirming
that borrowing or guaranteeing or securing, as appropriate, the New Money Facility
Total Commitments and New SSN Facility Total Commitments would not cause
any borrowing, guarantee or security limit binding on it to be exceeded.
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(g)

A certificate of each Obligor (signed by a director or equivalent officer) certifying
that each copy document relating to it specified in this Schedule 2 (Closing
Conditions Precedent) is correct, complete and in full force and effect as at a date
no earlier than the date of the this Deed.

(h)

A certificate of an authorised signatory of each Obligor confirming that, as of the
Closing Date, to the best of its knowledge after having made due enquiries, the
relevant Obligor is not aware of any winding-up petitions that have been
commenced against it and that have not been dismissed, revoked, discharged or
otherwise lapsed.

(i)

A signed but undated copy of the HoldCo Special Resolution.

(j)

Confirmation that if any prior approvals are required for the Restructuring under
the terms of any consents issued to BidCo, HoldCo, Pizza Express (Jersey) Limited
or Pizza Express (West) Limited (as applicable) under the Control of Borrowing
(Jersey) Order 1958 such prior approval has been received.

(k)

A certificate of an authorised signatory of BidCo, in respect of each company
incorporated in the United Kingdom whose shares are the subject of the Transaction
Security Documents (each, a “Charged Company”), that:

(l)

(i)

the relevant members of the Existing Group and the BidCo Group have
complied within the relevant timeframe with any notice it has received
pursuant to Part 21A of the Companies Act 2006 from that Charged
Company; and

(ii)

no “warning notice” or “restrictions notice” (in each case as defined in
Schedule 1B of the Companies Act 2006) has been issued in respect of those
shares by that Charged Company.

In respect of any Obligor incorporated in Ireland:
(i)

evidence that such Obligor has done all that is reasonably necessary to
comply with section 82 of the Irish Companies Act 2014 in order to enable
that Obligor to enter into the Restructuring Documents to which it is a
party; and

(ii)

2.

a certificate of that Original Obligor in relation to sections 82 and 239 of
the Irish Companies Act 2014.
Legal opinions
Each of the following legal opinions held in escrow with confirmation from the relevant
legal advisers that the legal opinion shall be automatically released upon the opinion
documents being dated and released pursuant to the terms of this Deed.
(a)

A legal opinion of Latham & Watkins (London) LLP, legal advisers to the Ad Hoc
Group as to English law, substantially in the form distributed to the New SSN
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Facility Agent prior to the signing of this Deed, addressed to the New SSN Facility
Agent and the Security Agent.

3.

(b)

A legal opinion of Carey Olsen Jersey LLP, legal advisers to the Ad Hoc Group as
to Jersey law, substantially in the form distributed to the New SSN Facility Agent
prior to the signing of this Deed, addressed to the New SSN Facility Agent and the
Security Agent.

(c)

A legal opinion of A+L Goodbody, legal advisers to the Ad Hoc Group in Ireland,
substantially in the form distributed to the New SSN Facility Agent prior to the
signing of this Deed, addressed to the New SSN Facility Agent and the Security
Agent.

(d)

A legal opinion of Latham & Watkins (London) LLP, legal advisers to the Ad Hoc
Group as to English law, substantially in the form distributed to the New Money
Facility Agent prior to the signing of this Deed, addressed to the New Money
Facility Agent and the Security Agent.

(e)

A legal opinion of Carey Olsen Jersey LLP, legal advisers to the Ad Hoc Group as
to Jersey law, substantially in the form distributed to the New Money Facility Agent
prior to the signing of this Deed, addressed to the New Money Facility Agent and
the Security Agent.

(f)

A legal opinion of A+L Goodbody, legal advisers to the Ad Hoc Group in Ireland,
substantially in the form distributed to the New Money Facility Agent prior to the
signing of this Deed, addressed to the New Money Facility Agent and the Security
Agent.

Restructuring Documents
(a)

The Plan Document as sanctioned by the Court.

(b)

This Deed executed by all parties thereto and any Deed of Accession which has
been delivered since the Deed Effective Time.

(c)

A signed and undated copy of each of the following Restructuring Documents, in
each case in agreed form:
(i)

Holding Period Trust Deed;

(ii)

Global Deed of Release;

(iii)

each New Notes Document;

(iv)

Shareholders’ Agreement;

(v)

HoldCo Special Resolution;

(vi)

STF;
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(d)

(e)
4.

(vii)

SPA;

(viii)

HoldCo Intercompany Loan;

(ix)

ICA Amendment and Restatement Agreement;

(x)

New SSN Notes Subscription Request;

(xi)

New Money Facility A Notes Subscription Request;

(xii)

Initial HoldCo and BidCo Directors’ Resignations; and

(xiii)

HoldCo and BidCo Director Appointment Documents.

A signed and dated copy of each of the following Restructuring Documents, in each
case in agreed form:
(i)

each Deed of Undertaking; and

(ii)

each Fee Letter.

The HoldCo Articles of Association in agreed form.

Transaction Security Documents
(a)

Signed and undated copies of the following Transaction Security Documents in the
agreed form:
(i)

English law supplemental debenture relating to the English law all-asset
debenture originally dated 18 August 2014 (as supplemented, amended
and/or amended and restated from time to time) between, amongst others,
(i) PizzaExpress Financing 2 plc, PizzaExpress Group Limited,
PizzaExpress Limited, PandoraExpress 1 Limited, PandoraExpress 2
Limited, PandoraExpress 3 Limited, PandoraExpress 4 Limited,
PandoraExpress 5 Limited, PandoraExpress 7 Limited, PizzaExpress
(Restaurants) Limited, PizzaExpress (Wholesale) Limited, PizzaExpress
Merchandising Limited, PizzaExpress Operations Limited, Riposte
Limited, PizzaExpress International Holdings Limited, PizzaExpress
(Franchises) Limited, Roll&Shake Limited, Hunton House Limited, Al
Rollo Limited, Bookcash Trading Limited, Agenbite Limited and Pizza
Express (Jersey) Limited as chargors and (ii) Deutsche Bank AG, London
Branch (as replaced by the Security Agent), to be entered into by (i)
PizzaExpress Financing 2 plc, PizzaExpress Group Limited, PizzaExpress
Limited, PandoraExpress 1 Limited, PandoraExpress 2 Limited,
PandoraExpress 3 Limited, PandoraExpress 4 Limited, PandoraExpress 5
Limited, PandoraExpress 7 Limited, PizzaExpress (Restaurants) Limited,
PizzaExpress (Wholesale) Limited, PizzaExpress Merchandising Limited,
PizzaExpress Operations Limited, Riposte Limited, PizzaExpress
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International Holdings Limited, PizzaExpress (Franchises) Limited,
Roll&Shake Limited, Hunton House Limited, Al Rollo Limited, Bookcash
Trading Limited, Agenbite Limited and Pizza Express (Jersey) Limited as
supplemental chargors and (ii) the Security Agent;
(ii)

English law supplemental share charge relating to the English law share
charge originally dated 5 June 2015 (as supplemented, amended and/or
amended and restated from time to time) between, amongst others, (i)
PizzaExpress Group Limited as chargor and (ii) Deutsche Bank AG,
London Branch (as replaced by the Security Agent), to be entered into by
(i) PizzaExpress Group Limited as supplemental chargor and (ii) the
Security Agent;

(iii)

supplemental Jersey law all intangible asset security interest agreement
between PizzaExpress Limited and the Security Agent;

(iv)

supplemental Jersey law all intangible asset security interest agreement
between Pizza Express (Jersey) Limited and the Security Agent;

(v)

Irish law governed deed of assignment between Deutsche Bank AG,
London Branch and the Existing Security Agent in respect of any existing
Transaction Security governed by Irish law supplemental to the English law
governed replacement and appointment deed dated 2 September 2020
between, amongst others, Deutsche Bank AG, London Branch and the
Existing Security Agent (the “First Irish Assignment”);

(vi)

Irish law governed deed of assignment between the Existing Security Agent
and the Security Agent in respect of any existing Transaction Security
governed by Irish law (the “Second Irish Assignment”);

(vii)

forms C17 executed by Deutsche Bank AG, London Branch and the
Existing Security Agent in connection with the First Irish Assignment to be
filed with the Irish Companies Registration Office;

(viii)

forms C17 executed by the Existing Security Agent and the Security Agent
in connection with the Second Irish Assignment to be filed with the Irish
Companies Registration Office;

(ix)

Irish law governed deed of confirmation between the Security Agent,
Agenbite Limited and PizzaExpress Limited in respect of the existing Irish
law governed Transaction Security Documents;

(x)

Irish law governed supplemental debenture between the Security Agent and
Agenbite Limited; and

(xi)

Irish law governed supplemental share charge between the Security Agent
and PizzaExpress Limited in respect of the shares in Agenbite Limited.
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5.

(b)

Signed and undated copies of the Jerseyco Transaction Security Documents in the
agreed form.

(c)

A copy of each notice which is required to be sent under each Transaction Security
Document referred to in paragraphs (a) and (b) above on the date of execution of
such Transaction Security Document (subject to any grace periods set out therein)
signed by the BidCo or the relevant Obligor together with, if required, any
acknowledgements and (if applicable) a copy of or, where required, original share
certificates, transfers and stock transfer forms or equivalent duly executed by
BidCo or the relevant Obligors in blank in relation to the shares subject to or
expressed to be subject to the Transaction Security to be provided under the
Transaction Security Documents set out in paragraphs (a) and (b) above on the date
of execution of such Transaction Security Document (subject to any grace periods
set out therein).

(d)

Notice of a change in security agent to be delivered to each third party notified of
any existing Jersey Security Document duly executed by each of Deutsche Bank
AG, London Branch, the Existing Security Agent and the Security Agent.

(e)

Any information necessary to update the registrations of the security interests
created pursuant to any existing Jersey Security Document on the security interests
register maintained in Jersey to reflect any changes in the security agent thereunder.

(f)

A copy of the register of members of each company whose shares are the subject
of any Jersey Security Document, showing that the shares are registered in the name
of the relevant grantor and annotated to note the interest of the Security Agent under
the relevant Jersey Security Document.

(g)

A Grantor Consent to Registration in respect of each Jersey Security Document.

Group Structure Chart
A structure chart showing the anticipated structure of the HoldCo and its subsidiaries as at
the Closing Date.

6.

Other documents and evidence
(a)

A copy of the Plan Sanction Order.

(b)

A copy of the Chapter 15 Recognition Order.

(c)

A copy of the Tax Structure Memorandum on a reliance basis for the Existing SSN
Holders who have entered into a reliance letter with Deloitte LLP.

(d)

Confirmation from the Plan Company that:
(i)

the Existing Group’s VAT grouping arrangements have been amended to
remove the Plan Member;
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(ii)

the Existing Group’s Group Payment Arrangements have been amended to
remove PizzaExpress Group Holdings Limited and the Plan Member; and

(iii)

each loan balance between members of the Existing Group and/or between
a member of the Existing Group on one hand and the Plan Member or
PizzaExpress Group Holdings Limited, on the other hand, has been
documented.

(e)

A copy of the Funds Flow.

(f)

A copy of the Allocations and Entitlements Table.

(g)

A copy, certified by an authorised signatory of the Plan Company to be a true copy,
of the Annual Financial Statements of each Obligor (excluding HoldCo and BidCo)
for the fiscal year ended 31 December 2018.

(h)

Evidence that any agreed and documented fees, costs and expenses of (including
fees, costs and expenses of the professional advisers to) the Existing Group, the Ad
Hoc Group, the Administrative Parties, the Holding Period Trustee and the Existing
Security Agent to the extent invoiced at least three Business Days prior to the
Closing Date (or such later date as the Plan Company may reasonably agree) have
been, or will be, paid in full in cash on the Closing Date as set out in the Funds
Flow.

(i)

Evidence that all invoiced and outstanding fees, costs and expenses of the
professional advisers to the Shareholder Parties which are affiliated with Hony
Capital, up to a cap of £500,000 (including VAT (or other tax) and disbursements)
subject to production of proper invoices, will be paid on or following the
Restructuring Effective Time.

(j)

Evidence that all necessary regulatory approvals and merger-control clearances in
respect of the Restructuring have been obtained.

(k)

A copy of the Super Senior Facility Agreement (including any amendments and/or
waivers relating thereto as at the Closing Date Notification Date).

(l)

Signed and dated copies of the Security Agent Replacement Documents.

(m)

A copy of the executed China Group Transaction Documents (as defined in the
New Money Facility Notes Purchase Agreement).

(n)

A copy of any other Authorisation or other document, opinion or assurance which
the New Money Facility Agent and/or the New SSN Facility Agent considers to be
necessary (if it has notified the Plan Company accordingly) in connection with the
entry into and performance of the transactions contemplated by any Debt Document
or for the validity and enforceability of any Debt Document (in each case as defined
in the New Money Facility Notes Purchase Agreement or the New SSN Facility
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Notes Purchase Agreement, as applicable), any such document having been notified
to the Plan Company no later than 10 Business Days prior to the Closing Date.
(o)

The Business Plan.

(p)

The Short Term Cash Flow Forecast.

(q)

The Pro Forma Reporting Pack.

(r)

Evidence that the New Money Facility Agent and the New Money Facility
Noteholders have carried out, and is satisfied with the results of, its “know your
customer” checks on the BidCo Group, as notified to the Plan Company not less
than five Business Days prior to the Plan Company’s signature of this Deed.
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SCHEDULE 3
FORM OF DEED OF ACCESSION
THIS DEED OF ACCESSION is dated [●] between:
To:

The Parties under the Restructuring Implementation Deed

From: [Acceding party] (the “Acceding Party”)
Date: [●]
Restructuring Implementation Deed in relation to the financial restructuring of
the PizzaExpress Group dated [●] 2020 (the “Restructuring Implementation
Deed”)
IT IS AGREED as follows:
1.

Capitalised terms defined in, or incorporated by reference to, the Restructuring
Implementation Deed have the same meaning in this deed.

2.

This is a Deed of Accession.

3.

The Acceding Party hereby agrees that with effect from the date of this deed, it shall
observe, perform and be bound by, and have the benefit of and be entitled to rely on, the
provisions of the Restructuring Implementation Deed as [state capacity of Acceding Party]
as if it was an Original Party to the Restructuring Implementation Deed.

4.

For the purpose of Clause 27 (Notices) of the Restructuring Implementation Deed, the
notice details for the Acceding Party shall be:
Address:

[●]

Email:

[●]

Attention:

[●]

5.

This deed, and any non-contractual obligations arising out of or in connection with this
Deed, shall be governed by and construed in accordance with English law.

6.

The Acceding Party submits to the exclusive jurisdiction of the English courts in
connection with this deed.

THIS DEED has been entered into and delivered as a deed and shall take effect on the date stated
at the beginning of this Deed.

71

Acceding Party
EXECUTED and DELIVERED as a
DEED by
[Name]
acting by [●]
in the presence of:

)
)
)
)
)

Witness’s Signature: _______________________________
Name:

_______________________________

Address:

_______________________________

Occupation:

_______________________________

72

SCHEDULE 4
ICA AMENDMENT AND RESTATEMENT AGREEMENT
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SUBSTANTIALLY AGREED FORM

_______________ 2020

DEED OF AMENDMENT AND RESTATEMENT
relating to an intercreditor agreement dated 31 July 2014
BETWEEN
PIZZAEXPRESS FINANCING 2 PLC
as Company
GLOBAL LOAN AGENCY SERVICES LIMITED
acting as Super Senior Secured Creditor Representative and Super Senior Creditor Representative
GLOBAL LOAN AGENCY SERVICES LIMITED
acting as the Original Senior Secured Notes Creditor Representative
GLOBAL LOAN AGENCY SERVICES LIMITED
acting as Original Priority Senior Secured Facility Creditor Representative
GLAS TRUST CORPORATION LIMITED
acting as Security Agent
and others

KIRKLAND & ELLIS INTERNATIONAL LLP
30 St. Mary Axe
London EC3A 8AF
Tel: +44 (0)20 7469 2000
Fax: +44 (0)20 7469 2001
www.kirkland.com

THIS DEED is made on ____________2020
BETWEEN

(1)

WHEEL TOPCO LIMITED, a company incorporated in the Bailiwick of Jersey with company
number 132326 (the “Original Holdco” and the “Original Security Provider”);

(2)

WHEEL BIDCO LIMITED, a company incorporated in the Bailiwick of Jersey with
company number 132325 (the “Successor Parent”);

(3)

PIZZAEXPRESS GROUP HOLDINGS LIMITED, a company incorporated in England and
Wales with company number 09115780, acting by the Company pursuant to the authority
conferred upon the Company by PizzaExpress Group Holdings Limited pursuant to a deed of
undertaking dated [●] (the “Investor”);

(4)

PIZZAEXPRESS FINANCING 1 PLC, a company incorporated in England and Wales with
company number 09116370, acting by the Company pursuant to the authority conferred upon
the Company by PizzaExpress Financing 1 plc as the plan member under the Plan Document
(the “Original Parent”);

(5)

PIZZAEXPRESS FINANCING 2 PLC, a company incorporated in England and Wales with
company number 09119629 (the “Company”);

(6)

THE COMPANIES listed in Part A, Schedule 1 as Debtors (the “Debtors”)

(7)

THE COMPANIES listed in Part B, Schedule 1 as Intra-Group Lenders;

(8)

GLOBAL LOAN AGENCY SERVICES LIMITED in its capacity as (i) Super Senior
Secured Creditor Representative for itself and for and on behalf of the Super Senior Lenders;
and (ii) as Super Senior Creditor Representative (under and as defined in the Existing
Intercreditor Agreement) in its capacity as Super Senior Creditor Representative for itself and
for and on behalf of the Permitted Super Senior Financing Creditors (under and as defined in
the Existing Intercreditor Agreement);

(9)

GLAS TRUST CORPORATION LIMITED] as security agent for the Secured Parties (the
“Security Agent”);

(10)

THE ENTITIES listed in Part C, Schedule 1 as Priority Senior Secured Facility Creditors;

(11)

EXISTING SSN HOLDERS, being the holders of the ultimate beneficial interests in the
Existing SSNs, acting by the Company pursuant to the authority conferred upon the Company
by, among others, the holders of the Existing SSNs under the Plan Document as Senior Secured
Notes Creditors;

(12)

GLOBAL LOAN AGENCY SERVICES LIMITED as agent for and on behalf of each
Priority Senior Secured Facility Creditor under the terms of the Priority Senior Secured Facility
Agreement (the “Original Priority Senior Secured Facility Creditor Representative”); and

(13)

GLOBAL LOAN AGENCY SERVICES LIMITED as agent for and on behalf of each
Senior Secured Notes Creditor under the terms of the Senior Secured Facility Agreement (the
“Original Senior Secured Notes Creditor Representative”).

WHEREAS:

1

(A)

We refer to the intercreditor agreement dated 31 July 2014 and made between, among others,
the Original Parent, the Company, the Senior Lenders (as defined therein) and Elavon Financial
Services DAC as the successor security agent (the “Existing Intercreditor Agreement”).

(B)

On or prior to the date of this Deed, (x) the Existing Intercreditor Agreement was modified and
certain amendments were agreed in writing by the relevant parties to clause 17 of the Existing
Intercreditor Agreement and (y) Elavon Financial Services DAC was replaced as the security
agent by the Security Agent in accordance with the Security Agent Replacement Documents.

(C)

In accordance with clause 7.14 (Closing Step 6 (Amendment and restatement of the
Intercreditor Agreement) of the Restructuring Implementation Deed, as defined below, and
clause 24 (Consents, Amendments and Override) of the Existing Intercreditor Agreement, it is
agreed that the terms of the Existing Intercreditor Agreement shall be amended in the manner
set out below.

(D)

This Deed is supplemental and amends the Existing Intercreditor Agreement.

IT IS AGREED as follows:
1

INTERPRETATION

1.1

Definitions
In this Deed:
“Amended and Restated Intercreditor Agreement” means the Existing Intercreditor
Agreement as amended and restated pursuant to Clause 2 (Amendment and Restatement) of this
Deed, the form of which is set out in Schedule 2 (Amended and Restated Intercreditor
Agreement) to this Deed.
“Court” means the High Court of Justice of England and Wales, the Court of Appeal of
England and Wales and the UK Supreme Court.
“Existing SSNs” means the £465 million senior secured notes due 2021 issued by the Company
pursuant to the Existing SSN Indenture.
“Existing SSN Indenture” means a senior secured notes indenture dated as of 31 July 2014,
as amended by way of a supplemental indenture dated as of 15 May 2020 and as further
amended by way of a supplemental indenture dated as of 10 August 2020 between, among
others, U.S. Bank Trustees Limited as the trustee of the holders of the Existing SSNs, Elavon
Financial Services DAC, UK Branch as the paying agent, Elavon Financial Services DAC as
registrar and transfer agent and the Security Agent as security agent.
“Plan Document” means the document setting out the provisions of the Restructuring Plan
appended to the explanatory statement of the Company relating to the Restructuring Plan.
"Restructuring Effective Time" shall have the meaning set out in the Restructuring
Implementation Deed.
“Restructuring Implementation Deed” means the restructuring implementation deed dated
on or around the date hereof between, amongst others, the Company as the plan company, the
Senior Secured Notes Trustee, the Senior Notes Trustee, the other Plan Creditors (as defined
therein), the Security Agent, the Original Priority Senior Secured Facility Creditor
Representative and the “Original Senior Secured Notes Creditor Representative”.
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“Restructuring Plan” means an English law restructuring plan under Part 26A of the
Companies Act 2006 proposed by the Company and sanctioned by an order of the Court
pursuant to section 901F or 901G, as appropriate, of Companies Act 2006.
“Security Agent Replacement Documents” has the meaning given to it in the Restructuring
Implementation Deed.
“Super Senior Facility Agreement” means the £70 million super senior term loan facility
agreement dated 29 April 2020 entered into between, among others, Global Loan Agency
Services Limited as agent and PizzaExpress Financing 2 plc as the borrower.
1.2

1.3

Construction
(a)

Terms defined in the Amended and Restated Intercreditor Agreement shall have the
same meaning when used in this Deed.

(b)

Clause 1.2 (Construction) of the Amended and Restated Intercreditor Agreement will
be deemed to be set out in full in this Deed, but as if references in that clause to the
Intercreditor Agreement were references to this Deed.

Third Party Rights
A person who is not a party to this Deed has no right under the Contracts (Rights of Third
Parties) Act 1999 to enforce any term of this Deed.

1.4

Deed
Each party to this Deed intends that this document shall take effect as a deed, notwithstanding
that a party to it may only execute it under hand.

2

AMENDMENT AND RESTATEMENT
With effect from (and including) the date of this Deed:
(a)

the Existing Intercreditor Agreement shall be amended and restated so that it shall be
read and construed for all purposes as set out in Schedule 2 (Amended and Restated
Intercreditor Agreement) to this Deed; and

(b)

any reference in the Amended and Restated Intercreditor Agreement or in any other
Finance Document to the Intercreditor Agreement or to any provision of the
Intercreditor Agreement shall be construed as a reference to the Amended and Restated
Intercreditor Agreement, or that provision, as amended and restated by this Deed.

3

CONFIRMATIONS

3.1

Guarantee Confirmation
Each Debtor confirms for the benefit of the Secured Parties that, with effect from (and
including) the date of this Deed, that the guarantees set out in the Secured Debt Documents
(including, without limitation, clause 25 (Guarantee and Indemnity) of the Amended and
Restated Intercreditor Agreement:
(a)

remain in full force and effect notwithstanding the amendments referred to in Clause 2
(Amendment and Restatement);
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3.2

(b)

continue to apply in respect of those liabilities and obligations of each Debtor existing
immediately prior to the date of this Deed under the Secured Debt Documents; and

(c)

apply and extend to all liabilities and obligations of each Debtor under the Secured Debt
Documents, including the liabilities and obligations arising from the amendments
effected by this Deed.

Security Confirmation
Each Debtor confirms for the benefit of the Secured Parties that, with effect from (and
including) the date of this Deed:

3.3

(a)

its liabilities and obligations existing under the Secured Debt Documents immediately
prior to the date of this Deed shall continue to form part of the “Secured Obligations”
(as defined in the Amended and Restated Intercreditor Agreement) and the “Secured
Obligations” or any substantially equivalent term in each Security Document (as
defined in the Amended and Restated Intercreditor Agreement) to which the Debtor is
party;

(b)

its liabilities and obligations arising under the Amended and Restated Intercreditor
Agreement and the Secured Debt Documents, including without limitation the
liabilities and obligations arising from the amendments effected by this Deed, and the
liabilities and obligations of the Debtors, shall form part of (without limitation) the
"Secured Obligations" (as defined in the Amended and Restated Intercreditor
Agreement) and the "Secured Obligations" or any substantially equivalent term in each
Security Document to which the Debtor is a party (whether such Security Document
was entered into prior to, on or after the date of this Deed); and

(c)

that the Transaction Security created pursuant to the Security Documents to which the
Debtor is a party continues in full force and effect on the terms of the respective
Security Document, notwithstanding the amendments referred to in Clause 2
(Amendment and Restatement).

Continuing Effect
Except as varied by the terms of this Deed, the Existing Intercreditor Agreement shall remain
in full force and effect.

3.4

Further assurance
Each party to this Deed shall, at the request of another party to this Deed and at its own expense
(other than in the case of the Security Agent, which shall act at the cost of the Company) do all
such acts and things reasonably necessary to give effect to the amendments effected or to be
effected pursuant to this Deed.

3.5

Designation
The Super Senior Creditor Representative and the Original Parent agree that this Deed is
designated as a “Finance Document”, as defined in the Super Senior Facility Agreement.

4

MISCELLANEOUS

4.1

Counterparts
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This Deed may be executed in any number of counterparts and this has the same effect as if the
signatures on the counterparts were on a single copy of the Agreement. Delivery of a
counterpart of this Deed by email attachment or telecopy shall be an effective mode of delivery.
4.2

Partial Invalidity
If, at any time, any provision or part of a provision of this Deed is or becomes illegal, invalid
or unenforceable in any respect under any law of any jurisdiction, neither the legality, validity
or enforceability of the remaining provisions nor the legality, validity or enforceability of such
provision under the law of any other jurisdiction will in any way be affected or impaired.

4.3

Remedies and Waivers
No failure to exercise, nor any delay in exercising, on the part of any Party, any right or remedy
under this Deed shall operate as a waiver, nor shall any single or partial exercise of any right or
remedy prevent any further or other exercise or the exercise of any other right or remedy. The
rights and remedies provided in this Deed are cumulative and not exclusive of any rights or
remedies provided by law.

4.4

Failure to Execute
Failure by one or more parties (“Non-Signatories”) to execute this Deed on the date hereof
will not invalidate the provisions of this Deed as between the other parties to this Deed who do
execute this Deed. Such Non-Signatories may execute this Deed on a subsequent date and will
thereupon be bound by its provisions.

4.5

No Novation
Each of the parties to this Deed confirms that the amendment and restatement of the Existing
Intercreditor Agreement pursuant to this Deed shall not constitute a novation of the Existing
Intercreditor Agreement.

4.6

Costs and Expenses
Clause 18 (Costs and Expenses) of the Amended and Restated Intercreditor Agreement will be
deemed to be set out in full in this Deed, mutatis mutandis, and as if references in that clause
18 to “this Agreement” or “Secured Debt Documents” were references to this Deed.

5

GOVERNING LAW AND JURISDICTION
Clauses 27 (Governing Law) and 28 (Enforcement) of the Amended and Restated Intercreditor
Agreement will be deemed to be set out in full in this Deed, mutatis mutandis and as if
references in those clauses 27 and 28 to “this Agreement” were references to this Deed.

IN WITNESS whereof this Deed has been duly executed as a deed by Holdco, Successor Parent,
Investor, Original Parent, Company, the entities named on the signature pages as Debtors and the
entities named on the signature pages as Intra-Group Lenders and is intended to be and is delivered by
them as a deed on the date first above written.
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SCHEDULE 1
Part A - Debtors
Name of Debtor
PizzaExpress Group Limited

Registration number (or
equivalent, if any)
09130140

PizzaExpress International
Holdings Limited

09508199

PizzaExpress Operations
Limited

04836955

PizzaExpress Limited

01404552

PizzaExpress (Restaurants)
Limited

02805490

PizzaExpress (Wholesale)
Limited

02813728

PizzaExpress Merchandising
Limited

03285834

Riposte Limited
Agenbite Limited
PandoraExpress 1 Limited
PandoraExpress 2 Limited
PandoraExpress 3 Limited
PandoraExpress 4 Limited
PandoraExpress 5 Limited
PandoraExpress 7 Limited

04836963
218338
04688642
04688647
04688610
04688632
04709081
04992210
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Jurisdiction of Incorporation
England and Wales
England and Wales
England and Wales
England and Wales
England and Wales
England and Wales
England and Wales
England and Wales
Ireland
England and Wales
England and Wales
England and Wales
England and Wales
England and Wales
England and Wales

Name of Debtor
PizzaExpress (Franchises)
Limited
Pizza Express (Jersey) Limited
Bookcash Trading Limited
Al Rollo Limited
Hunton House Limited
Roll & Shake Limited

Registration number (or
equivalent, if any)
02805181
4707
02884279
02783523
10932580
09265819

7

Jurisdiction of Incorporation
England and Wales
Jersey
England and Wales
England and Wales
England and Wales
England and Wales

Part B - Intra-Group Lenders
Name of Intra-Group Lender
PizzaExpress Group Limited

Registration number (or
equivalent, if any)
09130140

PizzaExpress International
Holdings Limited

09508199

PizzaExpress Operations
Limited

04836955

PizzaExpress Limited

01404552

PizzaExpress (Restaurants)
Limited

02805490

PizzaExpress (Wholesale)
Limited

02813728

PizzaExpress Merchandising
Limited

03285834

Riposte Limited
Agenbite Limited
PandoraExpress 1 Limited
PandoraExpress 2 Limited
PandoraExpress 3 Limited
PandoraExpress 4 Limited
PandoraExpress 5 Limited
PandoraExpress 7 Limited
PizzaExpress (Franchises)
Limited

04836963
218338
04688642
04688647
04688610
04688632
04709081
04992210
02805181
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Jurisdiction of Incorporation
England and Wales
England and Wales
England and Wales
England and Wales
England and Wales
England and Wales
England and Wales
England and Wales
Ireland
England and Wales
England and Wales
England and Wales
England and Wales
England and Wales
England and Wales
England and Wales

Name of Intra-Group Lender
Pizza Express (Jersey) Limited
Bookcash Trading Limited
Al Rollo Limited
Hunton House Limited
Roll & Shake Limited

Registration number (or
equivalent, if any)
4707
02884279
02783523
10932580
09265819

9

Jurisdiction of Incorporation
Jersey
England and Wales
England and Wales
England and Wales
England and Wales

[Part C – Priority Senior Secured Facility Creditors
[●]]
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SUBSTANTIALLY AGREED FORM

Date: 31 July 2014 (as amended and restated on [●] November 2020)

INTERCREDITOR AGREEMENT

PIZZAEXPRESS FINANCING 2 PLC
as the Company
WHEEL BIDCO LIMITED
as the Parent
GLOBAL LOAN AGENCY SERVICES LIMITED
acting as Super Senior Secured Creditor Representative
GLOBAL LOAN AGENCY SERVICES LIMITED
acting as Original Priority Senior Secured Creditor Representative
GLOBAL LOAN AGENCY SERVICES LIMITED
acting as Original Senior Secured Notes Creditor Representative
GLAS TRUST CORPORATION LIMITED
acting as Security Agent
and others

KIRKLAND & ELLIS INTERNATIONAL LLP
30 St. Mary Axe
London EC3A 8AF
Tel: +44 (0)20 7469 2000
Fax: +44 (0)20 7469 2001
www.kirkland.com
KE 47371-1:110476265.2
EU-DOCS\29944339.2
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THIS AGREEMENT is dated 31 July 2014 (as amended and restated on [●] November
2020).
BETWEEN:
(1)

WHEEL TOPCO LIMITED, a company incorporated in the Bailiwick of Jersey with
company number 132326 (the “Original Holdco” and the “Original Security
Provider”;

(2)

WHEEL BIDCO LIMITED, a company incorporated in the Bailiwick of Jersey with
company number 132325 (the “Parent”);

(3)

PIZZAEXPRESS FINANCING 2 PLC, a company incorporated in England and
Wales with company number 09119629 (the “Company”);

(4)

THE COMPANIES named in Part A (The Debtors) of Schedule 1 to the ICA
Amendment and Restatement Deed as Debtors (the “Original Debtors”);

(5)

THE COMPANIES named in Part B (Intra-Group Lenders) of Schedule 1 to the ICA
Amendment and Restatement Deed as Intra-Group Lenders;

(6)

GLAS TRUST CORPORATION LIMITED as agent and security trustee for the
Secured Parties (the “Security Agent”);

(7)

GLOBAL LOAN AGENCY SERVICES LIMITED as Super Senior Secured
Creditor Representative;

(8)

GLOBAL LOAN AGENCY SERVICES LIMITED as agent for and on behalf of
each Priority Senior Secured Facility Creditor under the terms of the Priority Senior
Secured Notes Purchase Agreement (the “Original Priority Senior Secured Facility
Creditor Representative”);

(9)

THE PARTIES listed in Part C (Priority Senior Secured Facility Creditors) of
Schedule 1 to the ICA Amendment and Restatement Deed specified in the ICA
Amendment and Restatement Deed as Priority Senior Secured Facility Creditors; and

(10)

GLOBAL LOAN AGENCY SERVICES LIMITED as agent for and on behalf of
each Senior Secured Notes Creditor under the terms of the Senior Secured Facility
Agreement (the “Original Senior Secured Notes Creditor Representative”);

(11)

THE PARTIES specified in the ICA Amendment and Restatement Deed as Senior
Secured Notes Creditors; and

(12)

UPON ACCESSION each Hedge Counterparty.
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IT IS AGREED as follows:
1.

DEFINITIONS AND INTERPRETATION

1.1

Definitions
In this Agreement:
“1992 ISDA Master Agreement” means the Master Agreement (Multicurrency Cross
Border) as published by the International Swaps and Derivatives Association, Inc.
“2002 ISDA Master Agreement” means the 2002 Master Agreement as published by
the International Swaps and Derivatives Association, Inc.
“Acceleration Event” means a Super Senior Acceleration Event, a Permitted Super
Senior Financing Acceleration Event, a Priority Senior Secured Acceleration Event, a
Permitted Priority Senior Secured Financing Acceleration Event, a Senior Secured
Notes Acceleration Event and/or a Permitted Senior Secured Financing Acceleration
Event, as the context requires.
“Affiliate” has the meaning given to the term “Affiliate” in the Super Senior Facility
Agreement.
“Agent” means any of the Super Senior Secured Creditor Representative, any Priority
Senior Secured Creditor Representative, any Permitted Priority Senior Secured
Financing Creditor Representative, any Senior Secured Notes Creditor Representative,
any Permitted Senior Secured Creditor Representative, and the Security Agent, as the
context requires.
“Agent Liabilities” means all present and future liabilities and obligations, whether
actual or contingent, of the Parent, a Security Provider and/or any Debtor to any Agent
under the Debt Documents.
“Agreed Security Principles” has the meaning given to the term “Agreed Security
Principles” in the Super Senior Facility Agreement.
“Ancillary Document” means each document relating to or evidencing an Ancillary
Facility.
“Ancillary Facility” means:
(a)

any ancillary facility, fronted ancillary facility or similar or equivalent
arrangement made available under or pursuant to the terms of any Permitted
Super Senior Financing Document; and/or

(b)

any ancillary facility, fronted ancillary facility or similar or equivalent
arrangement made available under or pursuant to the terms of any Permitted
Priority Senior Secured Financing Document; and/or

(c)

any ancillary facility, fronted ancillary facility or similar or equivalent
arrangement made available under or pursuant to the terms of any Permitted
Senior Secured Financing Document.
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“Ancillary Lender” means:
(a)

each Permitted Super Senior Financing Creditor (or Affiliate of a Permitted
Super Senior Financing Creditor) which makes an Ancillary Facility available
under or pursuant to the terms of a Permitted Super Senior Financing Document;
and/or

(b)

each Permitted Priority Senior Secured Financing Creditor (or Affiliate of a
Permitted Priority Senior Secured Financing Creditor) which makes an
Ancillary Facility available under or pursuant to the terms of a Permitted
Priority Senior Secured Financing Document.

(c)

each Permitted Senior Secured Financing Creditor (or Affiliate of a Permitted
Senior Secured Financing Creditor) which makes an Ancillary Facility available
under or pursuant to the terms of a Permitted Senior Secured Financing
Document.

“Arranger” means any Permitted Super Senior Financing Arranger, any Permitted
Priority Senior Secured Financing Arranger and any Permitted Senior Secured
Financing Arranger.
“Arranger Liabilities” means all present and future liabilities and obligations, actual
and contingent, of the Parent, a Security Provider and/or any Debtor to any Arranger
under the Debt Documents.
“Available Commitment” has the meaning given to the term “Available Commitment”
in each relevant Facility Agreement.
“Borrowing Liabilities” means, in relation to a member of the Group, the liabilities
(not being Guarantee Liabilities) it may have as a principal debtor to a Creditor or
Debtor in respect of Indebtedness arising under the Debt Documents (whether incurred
solely or jointly and including, without limitation, liabilities as a “Borrower” under and
as defined in the Super Senior Finance Documents and liabilities as “Issuer” under and
as defined in the Priority Senior Secured Finance Document and the Senior Secured
Notes Finance Documents).
“Business Day” means a day (other than a Saturday or Sunday) on which banks are
open for general business in London and the Bailiwick of Jersey.
“Cash Cover” has the meaning given to the term “cash cover” or any equivalent term
or concept in any relevant Permitted Super Senior Financing Agreement, Permitted
Priority Senior Secured Financing Agreement or Permitted Senior Secured Financing
Agreement.
“Cash Cover Document” means, in relation to any Cash Cover:
(a)

in the case of any Cash Cover provided pursuant to a Permitted Super Senior
Financing Agreement, any Permitted Super Senior Financing Document which
creates or evidences, or is expressed to create or evidence, any Security required
to be provided over that Cash Cover by the terms of that Permitted Super Senior
Financing Agreement;
3
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(b)

in the case of any Cash Cover provided pursuant to a Permitted Priority Senior
Secured Financing Agreement, any Permitted Priority Senior Secured
Financing Document which creates or evidences, or is expressed to create or
evidence, any Security required to be provided over that Cash Cover by the
terms of that Permitted Priority Senior Secured Financing Agreement; and

(c)

in the case of any Cash Cover provided pursuant to a Permitted Senior Secured
Financing Agreement, any Permitted Senior Secured Financing Document
which creates or evidences, or is expressed to create or evidence, any Security
required to be provided over that Cash Cover by the terms of that Permitted
Senior Secured Financing Agreement.

“Charged Property” means all of the assets which from time to time are, or are
expressed to be, the subject of the Transaction Security.
“Close-Out Netting” means:
(a)

in respect of a Hedging Agreement or a Hedging Ancillary Document based on
a 1992 ISDA Master Agreement, any step involved in determining the amount
payable in respect of an Early Termination Date (as defined in the 1992 ISDA
Master Agreement) under section 6(e) of the 1992 ISDA Master Agreement
before the application of any subsequent Set off (as defined in the 1992 ISDA
Master Agreement);

(b)

in respect of a Hedging Agreement or a Hedging Ancillary Document based on
a 2002 ISDA Master Agreement, any step involved in determining an Early
Termination Amount (as defined in the 2002 ISDA Master Agreement) under
section 6(e) of the 2002 ISDA Master Agreement; and

(c)

in respect of a Hedging Agreement or a Hedging Ancillary Document not based
on an ISDA Master Agreement, any step involved on a termination of the
hedging transactions under that Hedging Agreement pursuant to any provision
of that Hedging Agreement which has a similar effect to either provision
referenced in paragraphs (a) and (b) above.

“Commodity Exchange Act” means the US Commodity Exchange Act (7 U.S.C. § 1
et seq.), as amended from time to time, and any successor statute.
“Common Assurance” means any guarantee, indemnity or other assurance against loss
in respect of any of the Liabilities, the benefit of which (however conferred) is, to the
extent legally possible and subject to the Agreed Security Principles, given to, or
expressed to be given to, the Secured Parties in respect of their Senior Liabilities (for
the avoidance of doubt, without prejudice to the ability of any other person to benefit
from that guarantee, indemnity or other assurance to the extent not prohibited by this
Agreement).
“Common Currency” means GBP.
“Common Currency Amount” means, in relation to an amount, that amount converted
(to the extent not already denominated in the Common Currency) into the Common
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Currency at the Security Agent’s Spot Rate of Exchange on the Business Day prior to
the relevant calculation.
“Common Transaction Security” means any Transaction Security which, to the
extent legally possible and subject to the Agreed Security Principles:
(a)

is created, or expressed to be created, in favour of the Security Agent as agent
or trustee for the other Secured Parties in respect of their Senior Liabilities; or

(b)

in the case of any jurisdiction in which effective Security cannot reasonably be
granted in favour of the Security Agent as agent or trustee for the Secured
Parties, is created, or expressed to be created, in favour of:
(i)

all the Secured Parties in respect of their Senior Liabilities; or

(ii)

the Security Agent under a parallel debt, joint and several creditorship
or other similar or equivalent structure for the benefit of all the Secured
Parties,

and which ranks in the order of priority contemplated in Clause 2.2 (Transaction
Security) and/or is expressed to be subject to the terms of this Agreement (in each case,
for the avoidance of doubt, without prejudice to the ability of any other person to benefit
from that Transaction Security to the extent not prohibited by this Agreement).
“Consent” means any consent, approval, release or waiver or agreement to any
amendment.
“Credit Related Close-Out” means any Permitted Hedge Close-Out which is not a
Non Credit Related Close-Out.
“Creditor/Agent Accession Undertaking” means:
(a)

an undertaking substantially in the form set out in Schedule 2 (Form of
Creditor/Agent Accession Undertaking) or in such other form as the Security
Agent and the Parent may agree from time to time (which may include any
undertaking included in any transfer or assignment document contained in any
Permitted Financing Document);

(b)

a Transfer Certificate (as defined in the relevant Facility Agreement); or

(c)

an Increase Confirmation (as defined in the relevant Facility Agreement),

as the context may require, or
(d)

in the case of an acceding Debtor which is expressed to accede as an Intra-Group
Lender in the relevant Debtor/Security Provider Accession Deed, that Debtor/
Security Provider Accession Deed.

“Creditor Representative” means a Super Senior Secured Creditor Representative, a
Priority Senior Secured Facility Creditor Representative, a Permitted Priority Senior
Secured Financing Creditor Representative, a Senior Secured Notes Creditor
Representative or a Senior Secured Creditor Representative, as the context requires.
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“Creditors” means the Senior Creditors, the Intra-Group Lenders and the Holdcos.
“Currency Hedging Liabilities” means Hedging Liabilities arising under Hedging
Agreements entered into to hedge currency exposure of a Debtor.
“Debt Document” means each of this Agreement, the Hedging Agreements, the Super
Senior Finance Documents, any other Permitted Super Senior Financing Documents,
the Priority Senior Secured Finance Documents, the Permitted Priority Senior Secured
Financing Documents, the Senior Secured Notes Finance Documents, the Permitted
Senior Secured Financing Documents, the Security Documents, any agreement
evidencing the terms of the Intra-Group Liabilities, the Holdco Liabilities and any other
document designated as such by the Security Agent and the Parent.
“Debt Financing Agreement” means, the Super Senior Facility Agreement, any
Permitted Super Senior Financing Agreement, Priority Senior Secured Notes Purchase
Agreement, any Permitted Priority Senior Secured Financing Agreement, any Senior
Secured Notes Purchase Agreement and/or any Permitted Senior Secured Financing
Agreement, as the context requires.
“Debt Refinancing” has the meaning given to that term in paragraph (a) of Clause 14.1
(Debt Refinancing).
“Debtor” means each Original Debtor and any person which becomes a Party as a
Debtor in accordance with the terms of Clause 17 (Changes to the Parties).
“Debtor/Security Provider Accession Deed” means:
(a)

a deed substantially in the form set out in Schedule 1 (Form of Debtor/Security
Provider Accession Deed) or in such other form as the Security Agent and the
Parent may agree from time to time (which may include any accession
document contained in any Permitted Financing Document); or

(b)

(only in the case of a member of the Group which is acceding as a borrower or
guarantor under a Facility Agreement) an Accession Letter (as defined in the
relevant Facility Agreement).

“Debtor Liabilities” means, in relation to a Debtor, any liabilities owed to any other
Debtor (whether actual or contingent and whether incurred solely or jointly) by that
Debtor.
“Debtor Resignation Request” means a notice substantially in the form set out in
Schedule 3 (Form of Debtor Resignation Request) or in such other form as the Security
Agent and the Parent may agree.
“Default” means an Event of Default or any event or circumstance which would (with
the expiry of a grace period, the giving of notice, the making of any determination under
the relevant Secured Debt Document or any combination of any of the foregoing) be an
Event of Default, provided that any such event or circumstance which requires the
satisfaction of a condition as to materiality before it becomes an Event of Default shall
not be a Default unless that condition is satisfied.
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“Defaulting Lender” means a Lender which is a “Defaulting Lender” (or equivalent)
under, and as defined in, the relevant Facility Agreement.
“Delegate” means any delegate, agent, attorney or co-trustee appointed by the Security
Agent.
“Designated Gross Amount” means, in relation to a Multi-account Overdraft Facility,
that Multi-account Overdraft Facility’s maximum gross amount.
“Designated Net Amount” means, in relation to a Multi-account Overdraft Facility,
that Multi-account Overdraft Facility’s maximum net amount.
“Designated Super Senior Hedging Amount” has the meaning given to it in Clause
4.15 (Priority Hedging).
“Designated Super Senior Hedging Amount Notice” means a notice substantially in
the form set out in Schedule 5 (Form of Designated Super Senior Hedging Amount
Notice).
“Discharge Date” means the Super Senior Facility Discharge Date, the Permitted
Super Senior Financing Discharge Date, the Priority Senior Secured Discharge Date,
Permitted Priority Senior Secured Discharge Date, the Senior Secured Notes Discharge
Date, the Permitted Senior Secured Financing Discharge Date, the Priority Hedging
Discharge Date and/or the Non-Priority Hedging Discharge Date, as the context
requires.
“Distress Event” means any of:
(a)

an Acceleration Event; or

(b)

the enforcement of any Transaction Security.

“Distressed Disposal” means a disposal of an asset of a member of the Group or a
Security Provider which is
(a)

being effected at the request of an Instructing Group in circumstances where the
Transaction Security has become enforceable in accordance with the terms of
the relevant Security Documents;

(b)

being effected by enforcement of the Transaction Security in accordance with
the terms of the relevant Security Documents; or

(c)

being effected, after the occurrence of a Distress Event, by a Debtor or a
Security Provider to a person or persons which is not a member of the Group or
a Security Provider.

“Enforcement” means the enforcement of the Transaction Security, the requesting of
a Distressed Disposal and/or the release or disposal of claims and/or Transaction
Security on a Distressed Disposal under Clause 11.2 (Distressed Disposals), the giving
of instructions as to actions in respect of any Transaction Security following an
Insolvency Event under Clause 7.7 (Security Agent instructions) and the taking of any
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other actions consequential on (or necessary to effect) the enforcement of the
Transaction Security.
“Enforcement Action” means:
(a)

in relation to any Liabilities:
(i)

the acceleration of any Liabilities or the making of any declaration that
any Liabilities are prematurely due and payable (other than as a result of
it becoming unlawful for a Senior Creditor to perform its obligations
under, or of any voluntary or mandatory prepayment arising under, any
of the Debt Documents);

(ii)

the making of any declaration that any Liabilities are payable on
demand;

(iii)

the making of a demand in relation to a Liability that is payable on
demand;

(iv)

the making of any demand against any member of the Group in relation
to any Guarantee Liabilities of that member of the Group;

(v)

the exercise of any right to require any member of the Group or any
Security Provider to acquire any Liability (including exercising any put
or call option against any member of the Group or any Security Provider
for the redemption or purchase of any Liability other than in connection
with an asset sale, offer or a change of control offer (howsoever defined)
as set out in the Secured Debt Documents) and excluding any such right
which arises as a result of any voluntary tender offer or exchange offer
at a time at which no Default is continuing (including exercising any put
or call option against any member of the Group or any Security Provider
for the redemption or purchase of any Liability);

(vi)

the exercise of any right of set off, account combination or payment
netting against any member of the Group or any Security Provider in
respect of any Liabilities other than the exercise of any such right:
(A)

as Close-Out Netting by a Hedge Counterparty or by a Hedging
Ancillary Lender;

(B)

as Payment Netting by a Hedge Counterparty or by a Hedging
Ancillary Lender;

(C)

as Inter-Hedging Agreement Netting by a Hedge Counterparty;

(D)

as Inter-Hedging Ancillary Document Netting by a Hedging
Ancillary Lender; and/or

(E)

which is otherwise permitted by the terms of any of the Secured
Debt Documents, in each case to the extent that the exercise of
that right gives effect to a Permitted Payment; and
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(vii)

the suing for, commencing or joining of any legal or arbitration
proceedings against any member of the Group or any Security Provider
to recover any Liabilities;

(b)

the premature termination or close-out of any hedging transaction under any
Hedging Agreement (except to the extent permitted by this Agreement);

(c)

the taking of any steps to enforce or require the enforcement of any Transaction
Security (including the crystallisation of any floating charge forming part of the
Transaction Security);

(d)

the entering into of any composition, compromise, assignment or similar
arrangement with any member of the Group or any Security Provider which
owes any Liabilities, or has given any Security, guarantee or indemnity or other
assurance against loss in respect of the Liabilities (other than any action
permitted under Clause 17 (Changes to the Parties) or pursuant to any debt
buy-back, tender offer, exchange offer or similar or equivalent arrangement not
otherwise prohibited by the Debt Documents); or

(e)

the petitioning, applying or voting for, or the taking of any steps (including the
appointment of any liquidator, receiver, examiner, administrator or similar
officer) in relation to the winding up, dissolution, examinership, administration
or reorganisation of any member of the Group or any Security Provider which
owes any Liabilities, or has given any Security, guarantee, indemnity or other
assurance against loss in respect of any of the Liabilities, or any of such member
of the Group’s or Security Provider’s assets or any suspension of payments or
moratorium of any indebtedness of any such member of the Group or Security
Provider, or any analogous procedure or step in any jurisdiction,

except that the following shall not constitute Enforcement Action:
(i)

the taking of any action falling above which is necessary (but only to the
extent necessary) to preserve the validity, existence or priority of claims
in respect of Liabilities, including the registration of such claims before
any court or governmental authority and the bringing, supporting or
joining of proceedings to prevent any loss of the right to bring, support
or join proceedings by reason of applicable limitation periods; or

(ii)

a Senior Creditor bringing legal proceedings against any person solely
for the purpose of:
(A)

obtaining injunctive relief (or any analogous remedy outside
England and Wales) to restrain any actual or putative breach of
any Debt Document to which it is party;

(B)

obtaining specific performance (other than specific performance
of an obligation to make a payment) with no claim for damages,
or

(C)

requesting judicial interpretation of any provision of any Debt
Document to which it is party with no claim for damages; or
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(iii)

bringing legal proceedings against any person in connection with any
securities violation, securities or listing regulations or common law
fraud; or

(iv)

to the extent entitled by law, the taking of any action against any
Creditor (or any agent, trustee or receiver acting on behalf of that
Creditor) to challenge the basis on which any sale or disposal is to take
place pursuant to the powers granted to those persons under any relevant
documentation; or

(v)

any person consenting to, or the taking of any other action pursuant to
or in connection with, any merger, consolidation, reorganisation or any
other similar or equivalent step or transaction initiated or undertaken by
a member of the Group (or any analogous procedure or step in any
jurisdiction) that is not prohibited by the terms of the Secured Debt
Documents to which it is a party.

“Event of Default” means any event or circumstance specified as such in any of the
Debt Financing Agreements, as the context requires.
“Excluded Swap Obligation” means, with respect to any Debtor, any Swap Obligation
if, and only to the extent that, all or a portion of the guarantee of such Debtor of, or the
grant by such Debtor of a security interest to secure, such Swap Obligation (or any
guarantee thereof) is or becomes illegal under the Commodity Exchange Act or any
rule, regulation, or order of the US Commodity Futures Trading Commission (or the
application or official interpretation of any thereof). If a Swap Obligation arises under
a master agreement governing more than one Swap, such exclusion shall apply only to
the portion of such Swap Obligation that is attributable to Swaps for which such
guarantee or security interest is or becomes illegal.
“Exposure” has the meaning given to that term in Clause 13.1 (Equalisation
Definitions).
“Facility Agreement” means the Super Senior Facility Agreement, any other Permitted
Super Senior Financing Agreement (to the extent such Permitted Super Senior
Financing Agreement evidences Permitted Super Senior Financing Debt taking the
form of loans), the Priority Senior Secured Notes Purchase Agreement, any Permitted
Priority Senior Secured Financing Agreement (to the extent such Permitted Priority
Senior Secured Financing Agreement evidences Permitted Priority Senior Secured
Financing Debt taking the form of loans), the Senior Secured Notes Purchase
Agreement and any Permitted Senior Secured Financing Agreement (to the extent such
Permitted Senior Secured Financing Agreement evidences Permitted Senior Secured
Financing Debt taking the form of loans), as the context requires.
“Final Discharge Date” means the Senior Discharge Date.
“Financial Advisor” means an internationally recognised investment bank or “big
four” accounting firm selected by the Security Agent or, if all of the internationally
recognised investment banks and “big four” accounting firms are subject to conflicting
and client or potential client issues and are unable to act in relation to the relevant
matter, any other reputable third party independent professional firm which is regularly
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engaged in providing valuations of businesses or assets similar or comparable to those
subject to the relevant Transaction Security.
“GBP” and “£” and “pounds sterling” means the lawful currency for the time being of
the United Kingdom.
“Group” means the Parent and each of its Restricted Subsidiaries from time to time.
“Group Company” means any company that is a member of the Group.
“Guarantee Liabilities” means, in relation to a member of the Group, the liabilities
under the Debt Documents (present or future, actual or contingent and whether incurred
solely or jointly) it has to a Creditor or Debtor as or as a result of its being a guarantor
or surety (including, without limitation, liabilities arising by way of guarantee,
indemnity, contribution or subrogation and in particular any guarantee or indemnity
arising under or in respect of any of the Secured Debt Documents).
“Hedge Counterparty” means.
(a)

any person which is named on the signing pages as a Hedge Counterparty; and

(b)

any other person which becomes Party as a Hedge Counterparty pursuant to
Clause 17.7 (Creditor/Agent Accession Undertaking),

provided that:
(i)

such person has not ceased to be a Hedge Counterparty pursuant to
Clause 17.12 (Resignation of Hedge Counterparties and a Holdco); and

(ii)

if the Senior Debt Discharge Date has occurred, a person party to this
Agreement as a Hedge Counterparty may agree with the Parent that,
without prejudice to the rights and obligations of the parties under the
relevant Hedging Agreements, any hedging provided by that person
shall cease to be subject to the terms of this Agreement and any
Liabilities to that person under or in connection with the Hedging
Agreements shall cease to constitute Hedging Liabilities (in which case
such person shall cease to be a Hedge Counterparty for the purposes of
the Secured Debt Documents).

“Hedge Counterparty Obligations” means the obligations owed by any Hedge
Counterparty to the Debtors under or in connection with the Hedging Agreements.
“Hedge Transfer” means a transfer to all or any of the Senior Creditors (or to a
nominee or nominees of all or any of the Senior Creditors) of each Hedging Agreement
together with:
(a)

all the rights and benefits in respect of the Hedging Liabilities owed by the
Debtors and Security Providers to each Hedge Counterparty; and

(b)

all the Hedge Counterparty Obligations owed by each Hedge Counterparty to
the Debtors and Security Providers,
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in accordance with Clause 17.4 (Change of Hedge Counterparty) as described in, and
subject to Clause 3.10 (Hedge Transfer: Senior Secured Creditors).
“Hedging Agreement” means, at the election of the Parent, any agreement entered into
or to be entered into by a Debtor (or any member of the Group that is to become a
Debtor) and a Hedge Counterparty in relation to a derivative or hedging arrangement
entered into (or which has or will be allocated):
(a)

to satisfy any minimum hedging requirements under any of the Debt Financing
Agreements; and/or

(b)

for any purpose not prohibited by the terms of the Debt Financing Agreements
at the time the relevant agreement is entered into.

“Hedging Ancillary Document” means an Ancillary Document which relates to or
evidences the terms of a Hedging Ancillary Facility.
“Hedging Ancillary Facility” means an Ancillary Facility which is made available by
way of a hedging facility.
“Hedging Ancillary Lender” means an Ancillary Lender to the extent that such
Ancillary Lender makes available a Hedging Ancillary Facility.
“Hedging Liabilities” means the Liabilities owed by any Debtor or any Security
Provider to the Hedge Counterparties under or in connection with the Hedging
Agreements, provided that the Hedging Liabilities of any Debtor or any Security
Provider shall not include any Excluded Swap Obligations of such Debtor or Security
Provider.
“Hedging Purchase Amount” means, in respect of a hedging transaction under a
Hedging Agreement, the amount that would be payable to (expressed as a positive
number) or by (expressed as a negative number) the relevant Hedge Counterparty on
the relevant date if:
(a)

(b)

in the case of a Hedging Agreement which is based on an ISDA Master
Agreement:
(i)

that date was an Early Termination Date (as defined in the relevant
ISDA Master Agreement); and

(ii)

the relevant Debtor was the Defaulting Party (under and as defined in
the relevant ISDA Master Agreement); or

in the case of a Hedging Agreement which is not based on an ISDA Master
Agreement:
(i)

that date was the date on which an event similar in meaning and effect
(under that Hedging Agreement) to an Early Termination Date (as
defined in any ISDA Master Agreement) occurred under that Hedging
Agreement; and
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(ii)

the relevant Debtor was in a position which is similar in meaning and
effect to that of a Defaulting Party (under and as defined in the same
ISDA Master Agreement),

in each case as certified by the relevant Hedge Counterparty and as calculated in
accordance with the relevant Hedging Agreement.
“Holdco” means:
(a)

the Original Holdco;

(b)

any person who becomes a party as a Holdco in accordance with the terms of
Clause 17 (Changes to the Parties),

provided that such person has not ceased to be the Holdco pursuant to Clause 17.12
(Resignation of Hedge Counterparties and Investors).
“Holdco Affiliates” means the Holdco, any of its Holding Companies or Subsidiaries,
or any Subsidiary of any such Holding Company, but excluding any member of the
Group.
“Holdco Documents” means each document evidencing any loan made by the Holdco
to the Parent or other indebtedness incurred by the Parent to the Holdco which would,
save for exclusion of “Subordinated Shareholder Funding” in the definition of
Indebtedness, constitute Indebtedness.
“Holdco Liabilities” means:
(a)

the Liabilities owed to the Holdco by the Parent under the Holdco Documents
(for the avoidance of doubt, excluding any Liabilities which are Senior
Liabilities); and

(b)

any other liabilities owed to the Holdco by the Parent.

“Holding Company” has the meaning given to the term “Holding Company” in the
Super Senior Facility Agreement.
“ICA Amendment and Restatement Deed” means the deed dated [●] pursuant to
which this Agreement has been amended and restated on the date specified on the first
page hereto.
“Indebtedness” has the meaning given to that term in the Super Senior Facility
Agreement.
“Insolvency Event” means, in relation to any Group Company or Security Provider:
(a)

any resolution is passed or order made for the winding up, dissolution,
examinership, administration or reorganisation of that Group Company, a
moratorium is declared in relation to any indebtedness of that Group Company
or an administrator is appointed to that Group Company;
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(b)

any composition, compromise, assignment or arrangement is made with its
creditors generally;

(c)

the appointment of any liquidator, receiver, administrator, administrative
receiver, compulsory manager, examiner or other similar officer in respect of
that Group Company or any of its material assets; or

(d)

any analogous procedure or step is taken in any jurisdiction,

in each case to the extent constituting an Insolvency Event of Default.
“Insolvency Event of Default” means:
(a)

prior to the Super Senior Facility Discharge Date, an Event of Default which is
continuing under clause 23.7 (Insolvency) or clause 23.8 (Insolvency
Proceedings) of the Super Senior Facility Agreement;

(b)

prior to the Permitted Super Senior Financing Discharge Date, an equivalent
insolvency Event of Default which is continuing under any Permitted Super
Senior Financing Agreement;

(c)

prior to the Priority Senior Secured Discharge Date, an Event of Default which
is continuing under clause 21.6 (Insolvency) or clause 21.7 (Insolvency
Proceedings) of the Priority Senior Secured Notes Purchase Agreement;

(d)

prior to the Permitted Priority Senior Secured Financing Discharge Date, an
equivalent insolvency Event of Default which is continuing under any Permitted
Priority Senior Secured Financing Agreement;

(e)

prior to the Senior Secured Notes Discharge Date, an equivalent insolvency
Event of Default which is continuing under clause 21.6 (Insolvency) or clause
21.7 (Insolvency Proceedings) of the Senior Secured Notes Purchase
Agreement; or

(f)

prior to the Permitted Senior Secured Financing Discharge Date, an equivalent
insolvency Event of Default which is continuing under any Permitted Senior
Secured Financing Agreement.

“Instructing Group” means, at any time:
(a)

subject to paragraph (b) below, the Majority Super Senior Creditors and the
Majority Priority Senior Secured Creditors (in each case acting through their
respective Agent (other than in respect of any Hedge Counterparty)); and

(b)

in relation to instructions with respect to any Enforcement:
(i)

prior to the occurrence of the later of the Permitted Super Senior
Financing Discharge Date and the Priority Debt Discharge Date, the
Majority Super Senior Creditors and the Majority Priority Senior
Secured Creditors (in each case acting through its respective Agent),
provided that, subject to paragraphs (b)(A), (b)(B), (b)(C), (b)(D) and
(b)(E) the Security Agent will act in accordance with instructions that
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are given by the Majority Priority Senior Secured Creditors (in each case
provided the same are Qualifying Instructions) and Instructing Group in
relation to such Enforcement shall mean the Majority Priority Senior
Secured Creditors and provided further that, if:
(A)

the Super Senior Liabilities have not been fully discharged
within six months of the later of (x) the date of the first
instructions of Enforcement given to the Security Agent, and (y)
the first day enforcement action can be taken under applicable
law; or

(B)

the Majority Priority Senior Secured Creditors have not either
(x) made a determination as to the method of Enforcement they
wish to instruct the Security Agent to pursue (and notified the
Security Agent of that determination in writing) or (y) appointed
a Financial Advisor to assist them in making such a
determination, within three months of the date of the first
instructions of Enforcement given to the Security Agent; or

(C)

if the instructions from the Majority Priority Senior Secured
Creditors do not qualify as Qualifying Instructions; or

(D)

if an Insolvency Event (other than in Insolvency Event directly
caused by any Enforcement Action taken by or at the request or
discretion of a Super Senior Creditor) is continuing with respect
to a Debtor in respect of the Super Senior Creditor Liabilities; or

(E)

if the Majority Priority Senior Secured Creditors have not either:
(x) made a determination as to the method of Enforcement they
wish to instruct the Security Agent to pursue (and notified the
Security Agent of that determination in writing); or (y) appointed
a Financial Advisor to assist them in making such a
determination, and the Majority Super Senior Creditors: (aa)
determine in good faith (and notify the other Creditor
Representatives, the Hedge Counterparties and the Security
Agent) that a delay in issuing Enforcement Instructions could
reasonably be expected to have a material adverse effect on the
ability to effect a Distressed Disposal or on the expected
realisation proceeds of any Enforcement; and (bb) deliver
Enforcement Instructions which they reasonably believe to be
consistent with the Security Enforcement Principles before the
Security Agent has received any Enforcement Instructions from
the Majority Priority Senior Secured Creditors,

then, in relation to such Enforcement, the Security Agent shall thereafter
follow any instructions that are given (whether at the same time or
subsequently) up until the Permitted Super Senior Financing Discharge
Date by the Majority Super Senior Creditors (in each case provided the
same are Qualifying Instructions) to the exclusion of those given by the
Majority Priority Senior Secured Creditors (to the extent conflicting
with the instructions given by the Majority Priority Senior Secured
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Creditors), and Instructing Group in relation to such Enforcement shall
mean the Majority Super Senior Creditors; and
(ii)

after the occurrence of the later of the Permitted Super Senior Financing
Discharge Date and the Priority Debt Discharge Date, the Majority NonPriority Senior Secured Creditors.

“Interest Rate Hedging Liabilities” means Hedging Liabilities arising under Hedging
Agreements entered into to hedge interest rate exposure of a Debtor.
“Inter-Hedging Agreement Netting” means the exercise of any right of set-off,
account combination, close-out netting or payment netting (whether arising out of a
cross agreement netting agreement or otherwise) by a Hedge Counterparty against
liabilities owed to a Debtor by that Hedge Counterparty under a Hedging Agreement in
respect of Hedging Liabilities owed to that Hedge Counterparty by that Debtor under
another Hedging Agreement.
“Inter-Hedging Ancillary Document Netting” means the exercise of any right of
set-off, account combination, close-out netting or payment netting (whether arising out
of a cross agreement netting agreement or otherwise) by a Hedging Ancillary Lender
against liabilities owed to a Debtor by that Hedging Ancillary Lender under a Hedging
Ancillary Document in respect of Permitted Super Senior Financing Liabilities owed to
that Hedging Ancillary Lender by that Debtor under another Hedging Ancillary
Document.
“Intra-Group Lenders” means each Debtor, any Group Company or any other person
who is required to accede to this Agreement as an Intra-Group Lender under the terms
of any Debt Financing Agreement which has made a loan available to, granted credit to
or made any other financial arrangement having similar effect with another Debtor and
which is named on the signing pages as an Intra-Group Lender or which becomes a
party as an Intra-Group Lender in accordance with the terms of Clause 17 (Changes to
the Parties).
“Intra-Group Liabilities” means the Liabilities owed by any Debtor to any of the
Intra-Group Lenders in its capacity as such (for the avoidance of doubt, excluding any
Liabilities which are Senior Liabilities).
“ISDA Master Agreement” means a 1992 ISDA Master Agreement or a 2002 ISDA
Master Agreement.
“Issuing Bank” means:
(a)

each person which becomes an issuing bank (or performs another similar or
equivalent role) under or pursuant to the terms of a Permitted Super Senior
Financing Document and is specified by that Permitted Super Senior Financing
Document to be an Issuing Bank for the purpose of this definition; and/or

(b)

each person which becomes an issuing bank (or performs another similar or
equivalent role) under or pursuant to the terms of a Permitted Priority Senior
Secured Financing Document and is specified by that Permitted Priority Senior
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Secured Financing Document to be an Issuing Bank for the purpose of this
definition.
(c)

each person which becomes an issuing bank (or performs another similar or
equivalent role) under or pursuant to the terms of a Permitted Senior Secured
Financing Document and is specified by that Permitted Senior Secured
Financing Document to be an Issuing Bank for the purpose of this definition.

“Letter of Credit” means:
(a)

any letter of credit, guarantee, indemnity or other similar or equivalent
instrument issued by an Issuing Bank under or pursuant to the terms of any
Permitted Super Senior Financing Document; and/or

(b)

any letter of credit, guarantee, indemnity or other similar or equivalent
instrument issued by an Issuing Bank under or pursuant to the terms of any
Permitted Priority Senior Secured Financing Document; and/or

(c)

any letter of credit, guarantee, indemnity or other similar or equivalent
instrument issued by an Issuing Bank under or pursuant to the terms of any
Permitted Senior Secured Financing Document.

“Liabilities” means all present and future liabilities and obligations at any time of any
member of the Group or any Security Provider to any Creditor under the Debt
Documents, both actual and contingent and whether incurred solely or jointly or in any
other capacity together with any of the following matters relating to or arising in respect
of those liabilities and obligations:
(a)

any refinancing, novation, deferral or extension;

(b)

any claim for breach of representation, warranty or undertaking or on an event
of default or under any indemnity given under or in connection with any
document or agreement evidencing or constituting any other liability or
obligation falling within this definition;

(c)

any claim for damages or restitution; and

(d)

any claim as a result of any recovery by any Debtor or Security Provider of a
Payment on the grounds of preference or otherwise,

and any amounts which would be included in any of the above but for any discharge,
non-provability, unenforceability or non-allowance of those amounts in any insolvency
or other proceedings.
“Liabilities Acquisition” means, in relation to a person and to any Liabilities, a
transaction where that person:
(a)

purchases by way of assignment or transfer;

(b)

enters into any sub-participation in respect of; or
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(c)

enters into any other agreement or arrangement having an economic effect
substantially similar to a sub-participation in respect of,

the rights and benefits in respect of those Liabilities.
“Loan Creditors” means the Super Senior Lenders, the lenders in respect of any
Permitted Super Senior Financing Debt taking the form of loans, the Priority Senior
Secured Facility Creditors, the lenders in respect of any Permitted Priority Senior
Secured Financing Debt taking the form of loans, the Senior Secured Notes Lenders
and/or the lenders in respect of any Permitted Senior Secured Financing Debt taking
the form of loans.
“Majority Non-Priority Senior Secured Creditors” means, at any time, those NonPriority Senior Secured Creditors whose Non-Priority Senior Secured Credit
Participations at that time aggregate more than 50 per cent, of the total Non-Priority
Senior Secured Credit Participations at that time.
“Majority Permitted Super Senior Financing Creditors” means, in relation to any
Permitted Super Senior Financing Debt, the requisite number or percentage of
Permitted Super Senior Financing Creditors under the Super Senior Facility Agreement
or the Permitted Super Senior Financing Agreement, as applicable, on whose
instructions the Super Senior Secured Creditor Representative is required to act in
relation to the relevant matter.
“Majority Permitted Priority Senior Secured Financing Creditors” means, in
relation to any Permitted Priority Senior Secured Financing Debt, the requisite number
or percentage of Permitted Priority Senior Secured Financing Creditors under the
Permitted Priority Senior Secured Financing Agreement on whose instructions the
Priority Senior Secured Creditor Representative is required to act in relation to the
relevant matter.
“Majority Permitted Senior Secured Financing Creditors” means, in relation to any
Permitted Senior Secured Financing Debt, the requisite number or percentage of
Permitted Senior Secured Financing Creditors under the Permitted Senior Secured
Financing Agreement on whose instructions the Senior Secured Creditor
Representative is required to act in relation to the relevant matter.
“Majority Priority Senior Secured Creditors” means, at any time, the Priority Senior
Secured Facility Creditors and Permitted Priority Senior Secured Financing Creditors
whose Priority Senior Secured Credit Participations at that time aggregate more than
50 per cent. of the total Priority Senior Secured Credit Participations at that time.
“Majority Super Senior Creditors” means, at any time, those Super Senior Creditors
whose Super Senior Credit Participations at that time aggregate more than 66⅔% per
cent, of the total Super Senior Credit Participations at that time.
“Multi-account Overdraft Facility” means an Ancillary Facility which is an overdraft
facility comprising more than one account.
“Multi-account Overdraft Liabilities” means Liabilities arising under any
Multi-account Overdraft Facility.
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“Non Credit Related Close-Out” means a Permitted Hedge Close-Out described in
any of sub-paragraphs (a)(ii) or (a)(v)of Clause 4.9 (Permitted Enforcement: Hedge
Counterparties).
“Non-Priority Hedge Counterparty” means a Hedge Counterparty in respect of that
part of its Hedging Liabilities which do not constitute a Designated Super Senior
Hedging Amount.
“Non-Priority Hedging Discharge Date” means the first date on which all Hedging
Liabilities owed to the Non-Priority Hedge Counterparties have been fully and finally
discharged, whether or not as the result of an Enforcement, and the Non-Priority Hedge
Counterparties are under no further obligation to provide financial accommodation to
any of the Debtors under the Hedging Agreements in respect of the Non-Priority
Hedging Liabilities.
“Non-Priority Hedging Liabilities” means Hedging Liabilities which are not Priority
Hedging Liabilities.
“Non-Priority Senior Secured Creditors” means the Senior Secured Notes Creditors,
the Non-Priority Hedge Counterparties and/or the Permitted Senior Secured Financing
Creditors, as the context requires.
“Non-Priority Senior Secured Credit Participation” means: (a) in relation to a
Permitted Senior Secured Financing Creditor, the aggregate amount of its commitments
under each Permitted Senior Secured Financing Agreement (drawn or undrawn) and/or
the principal amount of outstanding Permitted Senior Secured Financing Debt held by
that Permitted Senior Secured Financing Creditor (as applicable and without double
counting); (b) in relation to a Senior Secured Notes Creditor, the principal amount of
outstanding Senior Secured Notes Liabilities held by that Senior Secured Notes
Creditor; and (c) the outstanding Senior Secured Credit Participations (as determined
in accordance with paragraph (d) of that definition) of any Non-Priority Hedge
Counterparty.
“Other Hedging Liabilities” means Hedging Liabilities other than Interest Rate
Hedging Liabilities and Currency Hedging Liabilities
“Other Liabilities” means, in relation to a member of the Group or a Security Provider,
any trading and other liabilities (not being Borrowing Liabilities or Guarantee
Liabilities) it may have to any Agent or Arranger under the Debt Documents or to an
Intra-Group Lender, Debtor or Security Provider.
“Party” means a party to this Agreement.
“Payment” means, in respect of any Liabilities (or any other liabilities or obligations),
a payment, prepayment, repayment, redemption, defeasance or discharge of those
Liabilities (or other liabilities or obligations).
“Payment Netting” means:
(a)

in respect of a Hedging Agreement or a Hedging Ancillary Document based on
an ISDA Master Agreement, netting under section 2(c) of the relevant ISDA
Master Agreement; and
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(b)

in respect of a Hedging Agreement or a Hedging Ancillary Document not based
on an ISDA Master Agreement, netting pursuant to any provision of that
Hedging Agreement or a Hedging Ancillary Document which has a similar
effect to the provision referenced in paragraph (a) above.

“Permitted Financing Documents” means the Super Senior Finance Documents, any
other Permitted Super Senior Financing Documents, the Permitted Priority Senior
Secured Financing Documents and the Permitted Senior Secured Financing
Documents.
“Permitted Gross Amount” means, in relation to a Multi-account Overdraft Facility,
any amount, not exceeding the Designated Gross Amount, which is the aggregate gross
debit balance of overdrafts comprised in that Multi-account Overdraft Facility.
“Permitted Hedge Close-Out” means, in relation to a hedging transaction under a
Hedging Agreement, a termination or close-out of that hedging transaction which is
permitted pursuant to Clause 4.9 (Permitted Enforcement: Hedge Counterparties).
“Permitted Hedge Payments” means the Payments permitted by Clause 4.3
(Permitted Payments: Hedging Liabilities).
“Permitted Holdco Payments” means the Payments permitted by Clause 5.2
(Permitted Payments: Holdco Liabilities).
“Permitted Intra-Group Payments” means the Payments permitted by Clause 6.2
(Permitted Payments: Intra-Group Liabilities).
“Permitted Payment” means a Permitted Hedge Payment, a Permitted Intra-Group
Payment, a Permitted Senior Payment or a Permitted Holdco Payment.
“Permitted Priority Senior Secured Financing Acceleration Event” means, in
relation to any Permitted Priority Senior Secured Financing Debt and following the
occurrence of a Permitted Priority Senior Secured Financing Event of Default which is
continuing, the Permitted Priority Senior Secured Financing Creditor Representative in
respect of that Permitted Priority Senior Secured Financing Debt (or, as the case may
be, any of the Permitted Priority Senior Secured Financing Creditors) exercising any of
its rights under (and in accordance with the terms of) the Permitted Priority Senior
Secured Financing Agreement to accelerate any amount outstanding under the
Permitted Priority Senior Secured Financing Agreement or any acceleration provision
being automatically invoked under the Permitted Priority Senior Secured Financing
Agreement (in each case such that a principal amount outstanding in respect of that
Permitted Priority Senior Secured Financing Agreement has become immediately due
and payable prior to its scheduled maturity).
“Permitted Priority Senior Secured Financing Agent Liabilities” means the Agent
Liabilities owed by the Debtors and the Security Providers to the relevant Permitted
Priority Senior Secured Financing Creditor Representative under or in connection with
the Permitted Priority Senior Secured Financing Documents.
“Permitted Priority Senior Secured Financing Agreement” means, in relation to any
Permitted Priority Senior Secured Financing Debt, the facility agreement, indenture or
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other equivalent document by which that Permitted Priority Senior Secured Financing
Debt is made available or, as the case may be, issued.
“Permitted Priority Senior Secured Financing Arranger” means any Arranger
under and as defined in a Permitted Priority Senior Secured Financing Agreement.
“Permitted Priority Senior Secured Financing Arranger Liabilities” means the
Arranger Liabilities owed by the Debtors and the Security Providers to any Permitted
Priority Senior Secured Financing Arranger under or in connection with the Permitted
Priority Senior Secured Financing Documents.
“Permitted Priority Senior Secured Financing Creditors” means, in relation to any
Permitted Priority Senior Secured Financing Debt, each of the lenders, holders or other
creditors in respect of that Permitted Priority Senior Secured Financing Debt from time
to time (including the applicable Permitted Priority Senior Secured Financing Creditor
Representative).
“Permitted Priority Senior Secured Financing Creditor Representative” means, in
relation to any Permitted Priority Senior Secured Financing Debt, the agent, trustee or
other relevant representative in respect of that Permitted Priority Senior Secured
Financing Debt (to the extent it has acceded to this Agreement in such capacity pursuant
to a Creditor/Agent Accession Undertaking), in each case as the context requires.
“Permitted Priority Senior Secured Financing Debt” means any indebtedness
incurred by any member of the Group which is notified to the Security Agent by the
Parent in writing as indebtedness to be treated as “Permitted Priority Senior Secured
Financing Debt” for the purposes of this Agreement provided that:
(a)

incurrence of such indebtedness is not prohibited by the terms of the Secured
Debt Documents; and

(b)

in relation to any issuance of debt securities.
(i)

(c)

the agent, trustee or other relevant representative in respect of that
Permitted Priority Senior Secured Financing Debt has agreed to become
a Party to this Agreement as a Senior Secured Creditor and Permitted
Priority Senior Secured Financing Creditor Representative on behalf of
the providers of such indebtedness by executing and delivering to the
Security Agent a Creditor/Agent Accession Undertaking, in each case
to the extent that the relevant person is not already party to this
Agreement in that capacity; and

in relation to any indebtedness under any other loan or credit or debt facility:
(i)

each of the providers of such indebtedness have agreed to become a
party to this Agreement as a Senior Secured Creditor in relation to that
loan or credit or debt facility by executing and delivering to the Security
Agent a Creditor/Agent Accession Undertaking; and

(ii)

the agent, trustee or other relevant representative in respect of that
Permitted Priority Senior Secured Financing Debt has agreed to become
a Party to this Agreement as a Senior Secured Creditor and Permitted
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Priority Senior Secured Financing Creditor Representative in relation to
that loan or credit or debt facility by executing and delivering to the
Security Agent a Creditor/Agent Accession Undertaking,
in each case to the extent that the relevant person is not already party to this
Agreement in that capacity.
“Permitted Priority Senior Secured Financing Discharge Date” means the first date
on which all Permitted Priority Senior Secured Financing Liabilities have been fully
and finally discharged (if applicable, including by way of defeasance permitted in
accordance with the Permitted Priority Senior Secured Financing Documents), whether
or not as a result of an enforcement, and the Permitted Priority Senior Secured
Financing Creditors are under no further obligation to provide any financial
accommodation to any of the Debtors under the Permitted Priority Senior Secured
Financing Documents.
“Permitted Priority Senior Secured Financing Documents” means, in relation to any
Permitted Priority Senior Secured Financing Debt, the Permitted Priority Senior
Secured Financing Agreement, any fee letter entered into under or in connection with
the Permitted Priority Senior Secured Financing Agreement and any other document or
instrument relating to that Permitted Priority Senior Secured Financing Debt and
designated as such by the Parent and the Permitted Priority Senior Secured Financing
Creditor Representative in respect of that Permitted Priority Senior Secured Financing
Debt.
“Permitted Priority Senior Secured Financing Event of Default” means, in relation
to any Permitted Priority Senior Secured Financing Debt, an event of default (however
described) under the Permitted Priority Senior Secured Financing Agreement which
entitles the Permitted Priority Senior Secured Financing Creditors to give (or to instruct
the Permitted Priority Senior Secured Financing Creditor Representative to give) a
notice of acceleration constituting a Permitted Priority Senior Secured Financing
Acceleration Event.
“Permitted Priority Senior Secured Financing Liabilities” means all Liabilities of
any Debtor and the Security Providers to any Permitted Priority Senior Secured
Financing Creditors under or in connection with the Permitted Priority Senior Secured
Financing Documents.
“Permitted Senior Payments” means the Payments permitted by Clause 3.1 (Payment
of Senior Liabilities).
“Permitted Senior Secured Creditor Representative” means, in relation to any
Permitted Senior Secured Financing Debt, the agent, trustee or other relevant
representative in respect of that Permitted Senior Secured Financing Debt (to the extent
it has acceded to this Agreement in such capacity pursuant to a Creditor/Agent
Accession Undertaking), in each case as the context requires.
“Permitted Senior Secured Financing Acceleration Event” means, in relation to any
Permitted Senior Secured Financing Debt and following the occurrence of a Permitted
Senior Secured Financing Event of Default which is continuing, the Permitted Senior
Secured Financing Creditor Representative in respect of that Permitted Senior Secured
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Financing Debt (or, as the case may be, any of the Permitted Senior Secured Financing
Creditors) exercising any of its rights under (and in accordance with the terms of) the
Permitted Senior Secured Financing Agreement to accelerate any amount outstanding
under the Permitted Senior Secured Financing Agreement or any acceleration provision
being automatically invoked under the Permitted Senior Secured Financing Agreement
(in each case such that a principal amount outstanding in respect of that Permitted
Senior Secured Financing Agreement has become immediately due and payable prior
to its scheduled maturity).
“Permitted Senior Secured Financing Agent Liabilities” means the Agent Liabilities
owed by the Debtors and the Security Providers to the relevant Permitted Senior
Secured Financing Creditor Representative under or in connection with the Permitted
Senior Secured Financing Documents.
“Permitted Senior Secured Financing Agreement” means, in relation to any
Permitted Senior Secured Financing Debt, the facility agreement, indenture or other
equivalent document by which that Permitted Senior Secured Financing Debt is made
available or, as the case may be, issued.
“Permitted Senior Secured Financing Arranger” means any Arranger under and as
defined in a Permitted Senior Secured Financing Agreement.
“Permitted Senior Secured Financing Arranger Liabilities” means the Arranger
Liabilities owed by the Debtors and the Security Providers to any Permitted Senior
Secured Financing Arranger under or in connection with the Permitted Senior Secured
Financing Documents.
“Permitted Senior Secured Financing Creditors” means, in relation to any
Permitted Senior Secured Financing Debt, each of the lenders, holders or other creditors
in respect of that Permitted Senior Secured Financing Debt from time to time (including
the applicable Permitted Senior Secured Financing Creditor Representative).
“Permitted Senior Secured Financing Debt” means any indebtedness incurred by any
member of the Group which is notified to the Security Agent by the Parent in writing
as indebtedness to be treated as “Permitted Senior Secured Financing Debt” for the
purposes of this Agreement provided that:
(a)

incurrence of such indebtedness is not prohibited by the terms of the Secured
Debt Documents; and

(b)

in relation to any issuance of debt securities.
(i)

the agent, trustee or other relevant representative in respect of that
Permitted Senior Secured Financing Debt has agreed to become a Party
to this Agreement as a Senior Secured Creditor and Permitted Senior
Secured Financing Creditor Representative on behalf of the providers of
such indebtedness by executing and delivering to the Security Agent a
Creditor/Agent Accession Undertaking, in each case to the extent that
the relevant person is not already party to this Agreement in that
capacity; and
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(c)

in relation to any indebtedness under any other loan or credit or debt facility:
(i)

each of the providers of such indebtedness have agreed to become a
party to this Agreement as a Senior Secured Creditor in relation to that
loan or credit or debt facility by executing and delivering to the Security
Agent a Creditor/Agent Accession Undertaking; and

(ii)

the agent, trustee or other relevant representative in respect of that
Permitted Senior Secured Financing Debt has agreed to become a Party
to this Agreement as a Senior Secured Creditor and Permitted Senior
Secured Financing Creditor Representative in relation to that loan or
credit or debt facility by executing and delivering to the Security Agent
a Creditor/Agent Accession Undertaking,

in each case to the extent that the relevant person is not already party to this
Agreement in that capacity.
“Permitted Senior Secured Financing Discharge Date” means the first date on which
all Permitted Senior Secured Financing Liabilities have been fully and finally
discharged (if applicable, including by way of defeasance permitted in accordance with
the Permitted Senior Secured Financing Documents), whether or not as a result of an
enforcement, and the Permitted Senior Secured Financing Creditors are under no
further obligation to provide any financial accommodation to any of the Debtors under
the Permitted Senior Secured Financing Documents.
“Permitted Senior Secured Financing Documents” means, in relation to any
Permitted Senior Secured Financing Debt, the Permitted Senior Secured Financing
Agreement, any fee letter entered into under or in connection with the Permitted Senior
Secured Financing Agreement and any other document or instrument relating to that
Permitted Senior Secured Financing Debt and designated as such by the Parent and the
Permitted Senior Secured Financing Creditor Representative in respect of that
Permitted Senior Secured Financing Debt.
“Permitted Senior Secured Financing Event of Default” means, in relation to any
Permitted Senior Secured Financing Debt, an event of default (however described)
under the Permitted Senior Secured Financing Agreement which entitles the Permitted
Senior Secured Financing Creditors to give (or to instruct the Permitted Senior Secured
Financing Creditor Representative to give) a notice of acceleration constituting a
Permitted Senior Secured Financing Acceleration Event.
“Permitted Senior Secured Financing Liabilities” means all Liabilities of any Debtor
and any Security Provider to any Permitted Senior Secured Financing Creditors under
or in connection with the Permitted Senior Secured Financing Documents.
“Permitted Super Senior Financing Acceleration Event” means, in relation to any
Permitted Super Senior Financing Debt and following the occurrence of a Permitted
Super Senior Financing Event of Default which is continuing, the Super Senior Secured
Creditor Representative in respect of that Permitted Super Senior Financing Debt (or,
as the case may be, any of the Permitted Super Senior Financing Creditors) exercising
any of its rights under (and in accordance with the terms of) the Permitted Super Senior
Financing Agreement to accelerate any amount outstanding under the Permitted Super
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Senior Financing Agreement or any acceleration provision being automatically invoked
under the Permitted Super Senior Financing Agreement (in each case such that a
principal amount outstanding in respect of that Permitted Super Senior Financing
Agreement has become immediately due and payable prior to its scheduled maturity).
“Permitted Super Senior Financing Agent Liabilities” means the Agent Liabilities
owed by the Debtors and the Security Providers to the relevant Super Senior Secured
Creditor Representative under or in connection with the Permitted Super Senior
Financing Documents.
“Permitted Super Senior Financing Agreement” means the Super Senior Facility
Agreement or, in relation to any other Permitted Super Senior Financing Debt, the
facility agreement, indenture or other equivalent document by which that Permitted
Super Senior Financing Debt is made available or, as the case may be, issued.
“Permitted Super Senior Financing Arranger” means any Arranger under and as
defined in a Permitted Super Senior Financing Agreement.
“Permitted Super Senior Financing Arranger Liabilities” means the Arranger
Liabilities owed by the Debtors and the Security Providers to any Permitted Super
Senior Financing Arranger under or in connection with the Permitted Super Senior
Financing Documents.
“Permitted Super Senior Financing Creditors” means the Super Senior Finance
Parties and, in relation to any other Permitted Super Senior Financing Debt, each of the
lenders, holders or other creditors in respect of that Permitted Super Senior Financing
Debt from time to time (including the applicable Super Senior Secured Creditor
Representative).
“Permitted Super Senior Financing Debt” means any indebtedness incurred by any
member of the Group under the Super Senior Finance Documents and any other
indebtedness which is notified to the Security Agent by the Parent in writing as
indebtedness to be treated as “Permitted Super Senior Financing Debt” for the purposes
of this Agreement provided that:
(a)

such indebtedness is incurred on or after the Super Senior Facility Discharge
Date or otherwise with the prior written consent of the Super Senior Secured
Creditor Representative (acting on the instructions of the requite majority of the
Super Senior Lenders under the Super Senior Facility Agreement);

(b)

incurrence of such indebtedness is not prohibited by the terms of the Secured
Debt Documents; and

(c)

either
(i)

the providers of such indebtedness have agreed to become a party to this
Agreement as a Super Senior Creditor by executing and delivering to the
Security Agent a Creditor/Agent Accession Undertaking; or

(ii)

the agent, trustee or other relevant representative in respect of that
Permitted Super Senior Financing Debt has agreed to become a Party to
this Agreement as a Super Senior Creditor and Super Senior Secured
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Creditor Representative on behalf of the providers of such indebtedness
by executing and delivering to the Security Agent a Creditor/Agent
Accession Undertaking, in each case to the extent that the relevant
person is not already party to this Agreement in that capacity.
“Permitted Super Senior Financing Discharge Date” means the first date on which
each of:
(a)

the Super Senior Facility Discharge Date; and

(b)

the first date on which all Permitted Super Senior Financing Liabilities have
been fully and finally discharged (if applicable, including by way of defeasance
permitted in accordance with the Permitted Super Senior Financing
Documents), whether or not as a result of an enforcement, and the Permitted
Super Senior Financing Creditors are under no further obligation to provide any
financial accommodation to any of the Debtors under the Permitted Super
Senior Financing Documents,

has occurred.
“Permitted Super Senior Financing Documents” means the Super Senior Finance
Documents and, in relation to any other Permitted Super Senior Financing Debt, the
Permitted Super Senior Financing Agreement, any fee letter entered into under or in
connection with the Permitted Super Senior Financing Agreement and any other
document or instrument relating to that Permitted Super Senior Financing Debt and
designated as such by the Parent and the Super Senior Secured Creditor Representative
in respect of that Permitted Super Senior Financing Debt.
“Permitted Super Senior Financing Event of Default” means an Event of Default
under the Super Senior Facility Agreement and, in relation to any other Permitted Super
Senior Financing Debt, an event of default (however described) under the Permitted
Super Senior Financing Agreement which entitles the Permitted Super Senior
Financing Creditors to give (or to instruct the Super Senior Secured Creditor
Representative to give) a notice of acceleration constituting a Permitted Super Senior
Financing Acceleration Event.
“Permitted Super Senior Financing Liabilities” means all Liabilities of any Debtor
and any Security Providers to any Super Senior Finance Parties or any other Permitted
Super Senior Financing Creditors under or in connection with the Super Senior Finance
Documents or any other Permitted Super Senior Financing Documents.
”Priority Debt Discharge Date” means the later to occur of the Priority Senior Secured
Discharge Date and the Permitted Priority Senior Secured Financing Discharge Date.
“Priority Hedge Counterparty” means a Hedge Counterparty to the extent of its
Designated Super Senior Hedging Amount in relation to Interest Rate Hedging
Liabilities, the Currency Hedging Liabilities and/or, the Other Hedging Liabilities, as
the case may be.
“Priority Hedging Discharge Date” means the first date on which all Hedging
Liabilities owed to the Priority Hedge Counterparties have been fully and finally
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discharged, whether or not as the result of an Enforcement, and the Priority Hedge
Counterparties are under no further obligation to provide financial accommodation to
any of the Debtors under the Hedging Agreements in respect of the Priority Hedging
Liabilities.
“Priority Hedging Liabilities” means the Interest Rate Hedging Liabilities, the
Currency Hedging Liabilities and/or, the Other Hedging Liabilities, as the case may be,
owed by the Debtors to the Priority Hedge Counterparties.
“Priority Interest Rate/Currency Hedging” means interest and/or currency hedging
relating to:
(a)

the Super Senior Facility Agreement;

(b)

any Permitted Super Senior Financing Debt;

(c)

the Priority Senior Secured Notes Purchase Agreement;

(d)

any Permitted Priority Senior Secured Financing Debt;

(e)

the Senior Secured Notes Purchase Agreement;

(f)

any Permitted Senior Secured Financing Debt; and/or

(g)

any other indebtedness which is not prohibited under the Secured Debt
Documents and which ranks pari passu with any of the indebtedness listed
under any of paragraphs (a) to (f) (inclusive) above.

“Priority Interest Rate/Currency Hedging Amount” means in respect of interest
and/or currency hedging relating to:
(a)

the Super Senior Facility Agreement or any other Permitted Super Senior
Financing Debt, the aggregate principal amount of the Permitted Super Senior
Financing Liabilities;

(b)

the Priority Senior Secured Notes Purchase Agreement, the aggregate principal
amount of the Priority Senior Secured Liabilities;

(c)

any Permitted Priority Senior Secured Financing Debt, the aggregate principal
amount of the Permitted Priority Senior Secured Financing Liabilities;

(d)

the Senior Secured Notes Purchase Agreement, the aggregate principal amount
of the Senior Secured Notes Liabilities;

(e)

any Permitted Senior Secured Financing Debt, the aggregate principal amount
of the Permitted Senior Secured Financing Liabilities; and/or

(f)

any other indebtedness which is not prohibited under the Secured Debt
Documents and which ranks pari passu with any of the indebtedness listed
under any of paragraphs (a) to (e)(inclusive) above, the aggregate principal
amount of Liabilities under such indebtedness.
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“Priority Other Hedging Amount” means the higher of £15,000,000 and 15% of
Consolidated EBITDA (as shown in the most recent quarterly consolidated financial
statements of the Parent).
“Priority Senior Secured Acceleration Event” means, in relation to the Priority
Senior Secured Liabilities and following the occurrence of an Event of Default (as
defined in the Priority Senior Secured Notes Purchase Agreement) which is continuing,
the Priority Senior Secured Facility Creditor Representative in respect of those Priority
Senior Secured Liabilities (or, as the case may be, any of the Priority Senior Secured
Facility Creditors) exercising any of its rights under (and in accordance with the terms
of) the Priority Senior Secured Notes Purchase Agreement to accelerate any amount
outstanding under the Priority Senior Secured Notes Purchase Agreement or any
acceleration provision being automatically invoked under the Priority Senior Secured
Notes Purchase Agreement (in each case such that a principal amount outstanding in
respect of that Priority Senior Secured Notes Purchase Agreement has become
immediately due and payable prior to its scheduled maturity).
“Priority Senior Secured Agent Liabilities” means the Agent Liabilities owed by the
Debtors and the Security Providers to the Priority Senior Secured Creditor
Representative under or in connection with the Priority Senior Secured Finance
Documents.
“Priority Senior Secured Facility Creditor” means any “Noteholder” under and as
defined in the Priority Senior Secured Notes Purchase Agreement and shall include the
Priority Senior Secured Creditor Representative.
“Priority Senior Secured Facility Creditor Representative” means the Original
Priority Senior Secured Facility Creditor Representative and any other entity acting as
facility agent under the terms of the Priority Senior Secured Notes Purchase Agreement,
in each case to the extent it has acceded to this Agreement in such capacity pursuant to
a Creditor/Agent Accession Undertaking, in each case as the context requires.
“Priority Senior Secured Credit Participations” means: (a) in relation to a Priority
Senior Secured Facility Creditor, the aggregate amount of its commitments under the
Priority Senior Secured Notes Purchase Agreement (drawn or undrawn) and/or the
principal amount of outstanding Priority Senior Secured Notes Liabilities held by that
Priority Senior Secured Facility Creditor (as applicable and without double counting);
and (b) in relation to a Permitted Priority Senior Secured Financing Creditor, the
aggregate amount of its commitments under each Permitted Priority Senior Secured
Financing Agreement (drawn or undrawn) and/or the principal amount of outstanding
Permitted Priority Senior Secured Financing Debt held by that Permitted Priority Senior
Secured Financing Creditor (as applicable and without double counting).
“Priority Senior Secured Discharge Date” means the first date on which all Priority
Senior Secured Liabilities have been fully and finally discharged in accordance with
the Priority Senior Secured Finance Documents and the Priority Senior Secured Facility
Creditors are under no further obligation to provide any financial accommodation to
any of the Debtors under the Priority Senior Secured Finance Documents.
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“Priority Senior Secured Notes Purchase Agreement” means the notes purchase
agreement dated [●] between the Parent and the Original Priority Senior Secured
Notes Creditor Representative.
“Priority Senior Secured Facility Finance Parties” means the Agent, a Noteholder
and the Security Agent under and as defined in the Priority Senior Secured Notes
Purchase Agreement.
“Priority Senior Secured Finance Documents” means the Priority Senior Secured
Notes Purchase Agreement, the Notes issued under (and as defined in) the Priority
Senior Secured Notes Purchase Agreement, each guarantee granted by a member of the
Group in respect of the Priority Senior Secured Notes Purchase Agreement, this
Agreement, the Security Documents and any other document entered into in connection
with the Priority Senior Secured Notes Purchase Agreement and designated a “Finance
Document” under the terms of the Priority Senior Secured Notes Purchase Agreement.
“Priority Senior Secured Liabilities” means Liabilities owed by the Debtors and the
Security Providers to the Priority Senior Secured Facility Finance Parties under the
Priority Senior Secured Finance Documents.
“Public Auction” means an auction or other competitive sale process in which more
than one bidder participates or is invited to participate, which may or may not be
conducted through a court or other legal proceeding, and which is conducted with the
advice of a Financial Advisor.
“Qualifying Instructions” means, in relation to any Enforcement or other action
contemplated by Clause 10 (Enforcement of Transaction Security) in connection with
any Enforcement, instructions which comply with the Security Enforcement Principles.
“Receiver” means a receiver or receiver and manager or administrative receiver of the
whole or any part of the Charged Property.
“Recoveries” has the meaning given to that term in paragraph (a) of Clause 12.1 (Order
of application).
“Relevant Ancillary Lender” means, in respect of any Cash Cover, the Ancillary
Lender (if any) for which that Cash Cover is provided.
“Relevant Issuing Bank” means, in respect of any Cash Cover, the Issuing Bank (if
any) for which that Cash Cover is provided.
“Relevant Liabilities” means:
(a)

in the case of a Creditor:
(i)

the Arranger Liabilities owed to an Arranger ranking (in accordance
with the terms of this Agreement) pari passu with or in priority to that
Creditor:

(ii)

the Liabilities owed to Creditors ranking (in accordance with the terms
of this Agreement) pari passu with or in priority to that Creditor together
with all Agent Liabilities owed to the Agent of those Creditors; and
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(iii)
(b)

all present and future liabilities and obligations, actual and contingent,
of the Debtors and Security Providers to the Security Agent; and

in the case of a Debtor or Security Provider, the Liabilities owed to the Creditors
together with the Agent Liabilities owed to the Agent of those Creditors, the
Arranger Liabilities and all present and future liabilities and obligations, actual
and contingent, of the Debtors or, as the case may be, Security Providers to the
Security Agent.

“Required Senior Consent” means, in relation to any proposed matter, step or action
(the “Proposed Action”), the prior consent of:
(a)

if the Proposed Action is prohibited by the terms of the Super Senior Facility
Agreement, the Super Senior Secured Creditor Representative acting on the
instructions of the requisite majority of Super Senior Lenders as contemplated
under the Super Senior Facility Agreement;

(b)

if any other Permitted Super Senior Financing Debt has been incurred and the
Proposed Action is prohibited by the terms of the relevant Permitted Super
Senior Financing Agreement, the Majority Permitted Super Senior Financing
Creditors or the Creditor Representative in respect of that Permitted Super
Senior Financing Debt;

(c)

if the Proposed Action is prohibited by the terms of the Priority Senior Secured
Notes Purchase Agreement, the Priority Senior Secured Facility Creditor
Representative;

(d)

if any Permitted Priority Senior Secured Financing Debt has been incurred and
the Proposed Action is prohibited by the terms of the relevant Permitted Priority
Senior Secured Financing Agreement, the Majority Permitted Priority Senior
Secured Financing Creditors or the Permitted Priority Senior Secured Financing
Creditor Representative;

(e)

if the Proposed Action is prohibited by the terms of the relevant Senior Secured
Notes Purchase Agreement, the Senior Secured Notes Creditor Representative;
and

(f)

if any Permitted Senior Secured Financing Debt has been incurred and the
Proposed Action is prohibited by the terms of the relevant Permitted Senior
Secured Financing Agreement, the Majority Permitted Senior Secured
Financing Creditors or the Permitted Senior Secured Financing Creditor
Representative.

“Restricted Subsidiary” means any subsidiary of the Parent which is a “Restricted
Subsidiary” under the terms of any Super Senior Facility Agreement, any other
Permitted Super Senior Financing Agreement, the Priority Senior Secured Notes
Purchase Agreement, any Permitted Priority Senior Secured Financing Agreement, the
Senior Secured Notes Purchase Agreement or any Permitted Senior Secured Financing
Agreement.
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“Restructuring Implementation Deed” means the restructuring implementation deed
dated on or about the date of the ICA Amendment and Restatement Deed entered into
between, among others, the Company as the company and the Plan Creditors (as defined
therein).
“Retiring Security Agent” has the meaning given to that term in paragraph (d) of
Clause 16.1 (Resignation of the Security Agent).
“Secured Debt Documents” means the Super Senior Finance Documents, any other
Permitted Super Senior Financing Documents, the Priority Senior Secured Finance
Documents, the Permitted Priority Senior Secured Financing Documents, the Senior
Secured Notes Finance Documents, the Permitted Senior Secured Financing
Documents and/or the Hedging Agreements, as the context requires.
“Secured Obligations” means, in the case of all Security Documents, to the extent
legally possible, all the Liabilities and all other present and future obligations at any
time due, owing or incurred by any member of the Group and by each Debtor and
Security Provider to any Secured Party under the Secured Debt Documents, both actual
and contingent and whether incurred solely or jointly and as principal or surety or in
any other capacity.
“Secured Party” means, to the extent legally possible, the Security Agent, any
Receiver or Delegate and each of the Agents, the Arrangers and the Senior Creditors
from time to time but, to the extent required by this Agreement, only if it is a party to
this Agreement or has acceded to this Agreement, in the appropriate capacity, pursuant
to Clause 17.7 (Creditor/Agent Accession Undertaking).
“Security” means a mortgage, charge, pledge, lien or other security interest having a
similar effect.
“Security Agent’s Spot Rate of Exchange” means, in respect of the conversion of one
currency (the “First Currency”) into another currency (the “Second Currency”):
(a)

the Security Agent’s spot rate of exchange; or

(b)

(if the Security Agent does not have an available spot rate of exchange) any
other publicly available spot rate of exchange selected by the Security Agent
(acting reasonably),

for the purchase of the Second Currency with the First Currency in the London foreign
exchange market at or about 11:00 a.m. (London time) on a particular day, which shall
be notified by the Security Agent in accordance with paragraph (d) of Clause 15.8
(Security Agent’s obligations).
“Security Costs” means costs and expenses of any holder of Transaction Security in
relation to the protection, preservation or enforcement of such Transaction Security.
“Security Documents” means:
(a)

each of the Transaction Security Documents; and
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(b)

any other document entered into at any time by any of the Debtors or Security
Providers creating or expressed to create any Security over all or any part of its
assets in respect of any of the obligations of any member of the Group to any of
the Secured Parties (in such capacity) under any of the Secured Debt
Documents.

“Security Enforcement Objective” means maximising, so far as is consistent with a
prompt and expeditious realisation of value from an Enforcement of the Transaction
Security, recovery by the Senior Creditors.
“Security Enforcement Principles” means the principles set out in Schedule 4
(Security Enforcement Principles).
“Security Property” means:
(a)

the Transaction Security expressed to be granted in favour of any Security
Agent as agent or trustee for the Secured Parties (or under or pursuant to any
parallel debt, joint and several creditorship or similar or equivalent structure)
and all proceeds of that Transaction Security;

(b)

all obligations expressed to be undertaken by a Debtor or Security Provider to
pay amounts in respect of the Liabilities to the Security Agent as agent or trustee
for the Secured Parties (or under or pursuant to any parallel debt, joint and
several creditorship or similar or equivalent structure) and secured by the
Transaction Security together with all representations and warranties expressed
to be given by a Debtor and Security Provider in favour of the Security Agent
as trustee for the Secured Parties;

(c)

the Security Agent’s interest in any trust fund created pursuant to Clause 8
(Turnover of Receipts); and

(d)

any other amounts or property, whether rights, entitlements, choses in action or
otherwise, actual or contingent, which the Security Agent is required by the
terms of the Debt Documents to hold as trustee on trust for (or otherwise for the
benefit of) the Secured Parties.

“Security Provider” means:
(a)

any Original Security Provider; or

(b)

any person that has provided Transaction Security over any or all of its assets
but is not a Debtor in respect of any of the direct Borrowing Liabilities or
Guarantee Liabilities of the Secured Obligations to which that Transaction
Security relates, which is designated as such by the Company (in its discretion)
by written notice to each Agent, and which becomes a Party as a Security
Provider in accordance with the terms of Clause 17 (Changes to the Parties).

and, in each case, which entity has not ceased to be a Security Provider in accordance
with the terms of this Agreement.
“Senior Acceleration Event” means a Super Senior Acceleration Event, any other
Permitted Super Senior Financing Acceleration Event, a Priority Senior Secured
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Acceleration Event, a Permitted Priority Senior Secured Financing Acceleration Event,
a Senior Secured Notes Acceleration Event, and/or a Permitted Senior Secured
Financing Acceleration Event, as the context requires.
“Senior Agent” means any Super Senior Secured Creditor Representative, any Priority
Senior Secured Facility Creditor Representative, any Permitted Priority Senior Secured
Financing Creditor Representative any Senior Secured Notes Creditor Representative,
and/or any Permitted Senior Secured Financing Creditor Representative, as the context
requires.
“Senior Cash Collateral” means any cash collateral provided by:
(a)

a Permitted Super Senior Financing Creditor to an Issuing Bank pursuant to the
terms of a Permitted Super Senior Financing Agreement;

(b)

a Permitted Priority Senior Secured Financing Creditor to an Issuing Bank
pursuant to the terms of a Permitted Priority Senior Secured Financing
Agreement; and

(c)

a Permitted Senior Secured Financing Creditor to an Issuing Bank pursuant to
the terms of a Permitted Senior Secured Financing Agreement.

“Senior Creditors” means the Super Senior Creditors and the Senior Secured
Creditors.
“Senior Debt Documents” means the Super Senior Finance Documents, any other
Permitted Super Senior Financing Documents, the Priority Senior Secured Finance
Documents, the Permitted Priority Senior Secured Financing Documents, the Senior
Secured Notes Finance Documents and/or the Permitted Senior Secured Financing
Documents, as the context requires.
“Senior Debt Discharge Date” means the first date on which each of the Permitted
Super Senior Financing Discharge Date, the Priority Senior Secured Discharge Date,
the Permitted Priority Senior Secured Financing Discharge Date, the Senior Secured
Notes Discharge Date and the Permitted Senior Secured Financing Discharge Date has
occurred.
“Senior Discharge Date” means the first date on which each of the Permitted Super
Senior Financing Discharge Date, the Priority Senior Secured Discharge Date, the
Permitted Priority Senior Secured Financing Discharge Date, the Senior Secured Notes
Discharge Date, the Permitted Senior Secured Financing Discharge Date, the Priority
Hedging Discharge Date and the Non-Priority Hedging Discharge Date has occurred.
“Senior Distress Event” means any of:
(a)

a Senior Acceleration Event; or

(b)

the enforcement of any Transaction Security by a Senior Creditor.

“Senior Event of Default” means an Event of Default under a Senior Financing
Agreement.
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“Senior Financing Agreement” means the Super Senior Facility Agreement, any other
Permitted Super Senior Financing Agreement, the Priority Senior Secured Notes
Purchase Agreement, any Permitted Priority Senior Secured Financing Agreement, the
Senior Secured Notes Purchase Agreement, and/or any Permitted Senior Secured
Financing Agreement, as the context requires.
“Senior Liabilities” means the Super Senior Creditor Liabilities, any other Permitted
Super Senior Financing Liabilities, the Priority Senior Secured Liabilities, any
Permitted Priority Senior Secured Financing Liabilities, the Senior Secured Notes
Liabilities, the Non-Priority Hedging Liabilities, and the Permitted Senior Secured
Financing Liabilities.
“Senior Payment Default” means a Senior Event of Default arising by reason of
non-payment of any amount which is immediately due and payable under the Senior
Debt Documents, other than in respect of non-payment of any not exceeding £500,000
(or its equivalent in other currencies) which does not constitute principal or interest.
“Senior Secured Credit Participation” means:
(a)

in relation to a Priority Senior Secured Facility Creditor, the aggregate amount
of its commitments under the Priority Senior Secured Notes Purchase
Agreement (drawn or undrawn) and/or the principal amount of outstanding
Priority Senior Secured Liabilities held by that Priority Senior Secured Facility
Creditor (as applicable and without double counting);

(b)

in relation to a Permitted Priority Senior Secured Financing Creditor, the
aggregate amount of its commitments under each Permitted Priority Senior
Secured Financing Agreement (drawn or undrawn) and/or the principal amount
of outstanding Permitted Priority Senior Secured Financing Debt held by that
Permitted Priority Senior Secured Financing Creditor (as applicable and without
double counting).

(c)

in relation to a Senior Secured Notes Creditor, the principal amount of
outstanding Senior Secured Notes Liabilities held by that Senior Secured Notes
Creditor;

(d)

in relation to a Non-Priority Hedge Counterparty.
(i)

in respect of any hedging transaction of that Non-Priority Hedge
Counterparty under any Hedging Agreement that has, as of the date the
calculation is made, been terminated or closed out in accordance with
the terms of this Agreement, the amount, if any, payable to it under any
Hedging Agreement in respect of that termination or close-out as of the
date of termination or close-out (and before taking into account any
interest accrued on that amount since the date of termination or
close-out) to the extent that amount is unpaid (that amount to be certified
by the relevant Non-Priority Hedge Counterparty and as calculated in
accordance with the relevant Hedging Agreement); and
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(ii)

in respect of any hedging transaction of that Non-Priority Hedge
Counterparty under any Hedging Agreement that has, as of the date the
calculation is made, not been terminated or closed out:
(A)

if the relevant Hedging Agreement is based on an ISDA Master
Agreement the amount, if any, which would be payable to it
under that Hedging Agreement in respect of that hedging
transaction, if the date on which the calculation is made was
deemed to be an Early Termination Date (as defined in the
relevant ISDA Master Agreement) for which the relevant Debtor
is the Defaulting Party (as defined in the relevant ISDA Master
Agreement); or

(B)

if the relevant Hedging Agreement is not based on an ISDA
Master Agreement, the amount, if any, which would be payable
to it under that Hedging Agreement in respect of that hedging
transaction, if the date on which the calculation is made was
deemed to be the date on which an event similar in meaning and
effect (under that Hedging Agreement) to an Early Termination
Date (as defined in any ISDA Master Agreement) occurred
under that Hedging Agreement for which the relevant Debtor is
in a position similar in meaning and effect (under that Hedging
Agreement) to that of a Defaulting Party (under and as defined
in the same ISDA Master Agreement),

that amount, in each case, to be certified by the relevant Non-Priority
Hedge Counterparty and as calculated in accordance with the relevant
Hedging Agreement; and
(e)

in relation to a Permitted Senior Secured Financing Creditor, the aggregate
amount of its commitments under each Permitted Senior Secured Financing
Agreement (drawn or undrawn) and/or the principal amount of outstanding
Permitted Senior Secured Financing Debt held by that Permitted Senior Secured
Financing Creditor (as applicable and without double counting).

“Senior Secured Creditor Discharge Date” means the first date on which all the
Priority Senior Secured Liabilities, the Permitted Priority Senior Secured Financing
Liabilities, Senior Secured Notes Liabilities, Permitted Senior Secured Financing
Liabilities and Non-Priority Hedging Liabilities have been fully and finally discharged,
whether or not as the result of an Enforcement, and the Senior Secured Creditors are
under no further obligation to provide financial accommodation to any of the Debtors
under the Senior Secured Finance Documents.
“Senior Secured Creditor Representative” means a Priority Senior Secured Facility
Creditor Representative, a Permitted Priority Senior Secured Financing Creditor
Representative, a Senior Secured Notes Creditor Representative or a Permitted Senior
Secured Financing Creditor Representative, as the context requires.
“Senior Secured Creditors” means, the Priority Senior Secured Facility Creditors, the
Permitted Priority Senior Secured Financing Creditors, the Senior Secured Notes
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Creditors, the Non-Priority Hedge Counterparties and/or the Permitted Senior Secured
Financing Creditors, as the context requires.
“Senior Secured Finance Documents” means the Priority Senior Secured Finance
Documents, the Permitted Priority Senior Secured Financing Documents, the Senior
Secured Notes Finance Documents, the Permitted Senior Secured Financing
Documents and Hedging Agreements in respect of Non-Priority Hedging Liabilities.
“Senior Secured Notes Acceleration Event” means following the occurrence of a
Senior Event of Default which is continuing under a Senior Secured Notes Purchase
Agreement, the Senior Secured Notes Creditor Representative (or any Senior Secured
Notes Creditor) exercising any of its rights under (and in accordance with the terms of)
the Senior Secured Notes Purchase Agreement to accelerate any amount outstanding
under the Senior Secured Notes Purchase Agreement or any acceleration provision
being automatically invoked under any Senior Secured Notes Purchase Agreement (in
each case such that a principal amount outstanding under the Senior Secured Notes
Purchase Agreement has become immediately due and payable prior to its scheduled
maturity).
“Senior Secured Notes Agent Liabilities” means the Agent Liabilities owed by the
Debtors and the Security Providers to the relevant Senior Secured Notes Creditor
Representative under or in connection with the Senior Secured Notes Finance
Documents.
“Senior Secured Notes Creditors” means the Senior Secured Notes Lenders and each
Senior Secured Notes Creditor Representative.
“Senior Secured Notes Creditor Representative” means the Original Senior Secured
Notes Creditor Representative and any other entity acting as trustee or facility agent
under the Senior Secured Notes Purchase Agreement, in each case to the extent it has
acceded to this Agreement in such capacity pursuant to a Creditor/Agent Accession
Undertaking, in each case as the context requires.
“Senior Secured Notes Discharge Date” means the first date on which all the Senior
Secured Notes Liabilities have been fully and finally discharged, including by way of
defeasance permitted in accordance with the Senior Secured Notes Finance Documents,
whether or not as the result of an enforcement, and the Senior Secured Notes Creditors
are under no further obligation to provide any financial accommodation to any of the
Debtors under the Senior Secured Notes Finance Documents.
“Senior Secured Notes Purchase Agreement” means the notes purchase agreement
dated [●] between, among others, the Parent and the Original Senior Secured Notes
Creditor Representative.
“Senior Secured Notes Finance Documents” means the Senior Secured Notes
Purchase Agreement, the Notes issued under (and as defined in) the Senior Secured
Notes Purchase Agreement, each guarantee granted by a member of the Group in
respect of the Senior Secured Notes Purchase Agreement, this Agreement, the Security
Documents and any other document entered into in connection with the Senior Secured
Notes Purchase Agreement and designated a “Finance Document” under the terms of
the Senior Secured Notes Purchase Agreement.
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“Senior Secured Notes Finance Parties” means any Senior Secured Creditor
Representative (on behalf of itself and the Senior Secured Notes Lenders which it
represents), any Senior Secured Notes Lender and the Security Agent.
“Senior Secured Notes Lenders” means any Noteholder under and as defined in the
Senior Secured Facility Agreement.
“Senior Secured Notes Liabilities” means Liabilities owed by the Debtors and the
Security Providers to the Senior Secured Notes Finance Parties under the Senior
Secured Notes Finance Documents.
“Subsidiary” has the meaning given to such term in the Super Senior Facility
Agreement.
“Super Senior Acceleration Event” means, in relation to the Super Senior Liabilities
and following the occurrence of an Event of Default (as defined in the Super Senior
Facility Agreement) which is continuing, the Super Senior Secured Creditor
Representative in respect of those Super Senior Liabilities exercising any of its rights
under (and in accordance with the terms of) the Super Senior Facility Agreement to
accelerate any amount outstanding under the Super Senior Facility Agreement or any
acceleration provision being automatically invoked under the Super Senior Facility
Agreement (in each case such that a principal amount outstanding in respect of the
Super Senior Facility Agreement has become immediately due and payable prior to its
scheduled maturity).
“Super Senior Commitment” has the meaning given to the term “Commitment” in the
Super Senior Facility Agreement.
“Super Senior Credit Participation” means:
(a)

in relation to a Priority Hedge Counterparty:
(i)

in respect of any hedging transaction of that Priority Hedge
Counterparty under any Hedging Agreement that has, as of the date the
calculation is made, been terminated or closed out in accordance with
the terms of this Agreement, the amount, if any, payable to it under any
Hedging Agreement in respect of that termination or close-out as of the
date of termination or close-out (and before taking into account any
interest accrued on that amount since the date of termination or
close-out) to the extent that amount is unpaid (that amount to be certified
by the relevant Priority Hedge Counterparty and as calculated in
accordance with the relevant Hedging Agreement); and

(ii)

in respect of any hedging transaction of that Priority Hedge
Counterparty under any Hedging Agreement that has, as of the date the
calculation is made, not been terminated or closed out:
(A)

if the relevant Hedging Agreement is based on an ISDA Master
Agreement the amount, if any, which would be payable to it
under that Hedging Agreement in respect of that hedging
transaction, if the date on which the calculation is made was
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deemed to be an Early Termination Date (as defined in the
relevant ISDA Master Agreement) for which the relevant Debtor
is the Defaulting Party (as defined in the relevant ISDA Master
Agreement); or
(B)

if the relevant Hedging Agreement is not based on an ISDA
Master Agreement, the amount, if any, which would be payable
to it under that Hedging Agreement in respect of that hedging
transaction, if the date on which the calculation is made was
deemed to be the date on which an event similar in meaning and
effect (under that Hedging Agreement) to an Early Termination
Date (as defined in any ISDA Master Agreement) occurred
under that Hedging Agreement for which the relevant Debtor is
in a position similar in meaning and effect (under that Hedging
Agreement) to that of a Defaulting Party (under and as defined
in the same ISDA Master Agreement),

that amount, in each case, to be certified by the relevant Priority Hedge
Counterparty and as calculated in accordance with the relevant Hedging
Agreement; and
(b)

in relation to a Permitted Super Senior Financing Creditor, the aggregate
amount of its commitments under each Permitted Super Senior Financing
Agreement (drawn or undrawn) and/or the principal amount of outstanding
Permitted Super Senior Financing Debt held by that Permitted Super Senior
Financing Creditor.

“Super Senior Creditor Liabilities” means the Permitted Super Senior Financing
Liabilities and the Priority Hedging Liabilities.
“Super Senior Secured Creditor Representative” means the Original Super Senior
Secured Creditor Representative and any other entity acting as facility agent under the
Super Senior Facility Agreement, or, in relation to any other Permitted Super Senior
Financing Debt, the agent, trustee or other relevant representative in respect of that
Permitted Super Senior Financing Debt, in each case, to the extent it has acceded to this
Agreement in such capacity pursuant to a Creditor/Agent Accession Undertaking and
as the context requires.
“Super Senior Creditors” means the Super Senior Lenders, the other Permitted Super
Senior Financing Creditors and the Priority Hedge Counterparties.
“Super Senior Facility Agreement” means the £70 million super senior term loan
facility agreement dated 29 April 2020 entered into between, among others, Global
Loan Agency Services Limited as agent and PizzaExpress Financing 2 plc as the
borrower.
“Super Senior Facility Discharge Date” means the first date on which all Liabilities
due under the Super Senior Finance Documents have been fully and finally discharged,
whether or not as a result of an enforcement, and the Super Senior Finance Parties are
under no further obligation to provide any financial accommodation to any of the
Debtors under the Super Senior Finance Documents.
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“Super Senior Finance Documents” has the meaning given to the term “Finance
Documents” in the Super Senior Facility Agreement.
“Super Senior Finance Parties” has the meaning given to the term “Finance Parties”
in the Super Senior Facility Agreement.
“Super Senior Lenders” has the meaning given to the term “Lenders” in the Super
Senior Facility Agreement.
“Super Senior Liabilities” means the Permitted Super Senior Financing Liabilities (if
any).
“Super Senior Liabilities Transfer” means a transfer of the Super Senior Liabilities
to all or any of the Senior Secured Creditors described in paragraph (a) of Clause 3.8
(Option to purchase: Senior Secured Creditors) or paragraph (a) of Clause 3.9 (Option
to Purchase: Non-Priority Senior Secured Creditors).
“Swap” means any agreement, contract, or transaction that constitutes a “swap” within
the meaning of section 1a(47) of the Commodity Exchange Act.
“Swap Obligation” means, with respect to any person, any obligation to pay or perform
under any Swap.
“Taxes” has the meaning given to the term “Taxes” in the Super Senior Facility
Agreement.
“Transaction Security” means the Security created or evidenced or expressed to be
created or evidenced under or pursuant to the Security Documents.
“Transaction Security Documents” has the meaning given to that term in the Super
Senior Facility Agreement.
“Unrestricted Subsidiary” has the meaning given to that term in the Super Senior
Facility Agreement.
“VAT” means value added tax as provided for in the Value Added Tax Act 1994 and
any other tax of a similar nature.
1.2

Construction
(a)

Unless a contrary indication appears, a reference in this Agreement to:
(i)

any “Agent”, “Ancillary Lender”, “Arranger”, “Creditor”,
“Debtor”,
“Group
Company”,
“Hedge
Counterparty”,
“Intra-Group Lender”, “Holdco”, “Issuing Bank”, “Non-Priority
Hedge Counterparty”, “Parent”, “Party”, “Permitted Priority
Senior Secured Financing Creditor”, “Permitted Priority Senior
Secured Financing Creditor Representative”, “Permitted Senior
Secured Financing Arranger”, “Permitted Senior Secured
Financing Creditor”, “Permitted Senior Secured Financing
Creditor Representative”, “Permitted Super Senior Financing
Arranger”, “Permitted Super Senior Financing Creditor”, “Priority
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Hedge Counterparty”, “Priority Senior Secured Facility Creditor”,
“Priority Senior Secured Facility Creditor Representative”,
“Security Agent”, “Security Provider” “Senior Agent”, “Senior
Creditor”, “Senior Secured Creditor Representative”, “Senior
Secured Notes Creditor”, “Senior Secured Notes Creditor
Representative”, “Super Senior Creditor” or “Super Senior Secured
Creditor Representative” shall be construed to be a reference to it in
its capacity as such and not in any other capacity;

(b)

(ii)

any “Agent”, “Ancillary Lender”, “Arranger”, “Creditor”,
“Debtor”, “Hedge Counterparty”, “Holdco,” “Issuing Bank”,
“Non-Priority Hedge Counterparty”, “Party”, “Priority Hedge
Counterparty”, “Security Provider” or the “Security Agent” or any
other person shall be construed so as to include its successors in title,
permitted assigns and permitted transferees (including the surviving
entity of any merger involving that person) and, in the case of the
Security Agent, any person for the time being appointed as Security
Agent in accordance with this Agreement;

(iii)

“assets” includes present and future properties, revenues and rights of
every description;

(iv)

a “Debt Document” or any other agreement is to be construed as a
reference to that Debt Document or agreement as it may from time to
time be amended (including any increase in, extension of or change to
any facility made available under that Debt Document or agreement) but
excluding for this purpose any amendment which is prohibited by this
Agreement;

(v)

“enforcing” (or any derivation) the Transaction Security shall include
the appointment of an administrator or Receiver of a Debtor or a
Security Provider by the Security Agent;

(vi)

“indebtedness” includes any obligation (whether incurred as principal
or as surety) for the payment or repayment of money, whether present
or future, actual or contingent;

(vii)

a “person” includes any individual, trust, firm, fund, company,
corporation, partnership, joint venture, government, state or agency of a
state or any undertaking or other association (whether or not having
separate legal personality) or any two or more of the foregoing;

(viii)

a “regulation” includes any regulation, rule, official directive, request
or guideline (whether or not having the force of law, but if not having
the force of law being one with which it is the practice of the relevant
person to comply) of any agency of state; and

(ix)

a provision of law is a reference to that provision as amended or re
enacted.

Section, Clause and Schedule headings are for ease of reference only.
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(c)

A Default or an Event of Default is “continuing” if it has not been remedied or
waived.

(d)

An Acceleration Event is “continuing” if it has not been revoked or otherwise
ceases to be continuing to be in accordance with the terms of the relevant Debt
Financing Agreement.

(e)

The right or requirement of any Party to take or not take any action on or
following the occurrence of an Insolvency Event shall cease to apply if the
relevant Insolvency Event of Default in respect of that Insolvency Event is no
longer continuing (unless an Acceleration Event has occurred and is continuing
and without prejudice to any action taken or not taken in accordance with the
terms of this Agreement while that Insolvency Event of Default was
continuing).

(f)

Any reference in this Agreement to a Debtor or member of the Group or
Security Provider being able to make any Payment or take any other action shall
include a reference to that Debtor or member of the Group or Security Provider
being permitted to make any arrangement in respect of that Payment or action
or take any step or enter into any transaction to facilitate the making of that
Payment or the taking of that action.

(g)

Secured Parties may only benefit from Recoveries to the extent that the
Liabilities of such Secured Parties have the benefit of the guarantees or security
under which such Recoveries are received and provided that, in all cases, the
rights of such Secured Parties shall in any event be subject to the priorities set
out in Clause 12 (Application of Proceeds).

(h)

Notwithstanding anything to the contrary, where any provision of this
Agreement refers to or otherwise contemplates any consent, approval, release,
waiver, agreement, notification or other step or action being required from or
by any person:
(i)

which is not a Party;

(ii)

in respect of any agreement which is not in existence;

(iii)

in respect of any indebtedness which has not been committed or
incurred; or

(iv)

in respect of Liabilities of Creditors (or other persons) for which the
relevant Discharge Date has occurred,

unless otherwise agreed or specified by the Parent, that consent, approval,
release, waiver, agreement, notification or other step or action shall not be
required and no such provision shall, or shall be construed so as to, in any way
prohibit or restrict the rights or actions of any member of the Group. Further,
for the avoidance of doubt, no reference to any agreement which is not in
existence shall, or shall be construed so as to, in any way prohibit or restrict the
rights or actions of any member of the Group.
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(i)

References to a Senior Secured Notes Creditor Representative acting on behalf
of the Senior Secured Notes Creditors means such Senior Secured Notes
Creditor Representative acting on behalf of the Senior Secured Notes Creditors
which it represents or, if applicable, with the consent of the requisite number of
Senior Secured Notes Creditors required under and in accordance with the
applicable Senior Secured Notes Purchase Agreement. A Senior Secured Notes
Creditor Representative will be entitled to seek instructions from the Senior
Secured Notes Creditors which it represents to the extent required by the Senior
Secured Notes Purchase Agreement as to any action to be taken by it under this
Agreement.

(j)

References to a Super Senior Secured Creditor Representative acting on behalf
of the Permitted Super Senior Financing Creditors means such Super Senior
Secured Creditor Representative acting on behalf of the Permitted Super Senior
Financing Creditors which it represents or, if applicable, with the consent of the
requisite number of Permitted Super Senior Financing Creditors required under
and in accordance with the applicable Permitted Super Senior Financing
Agreement. A Super Senior Secured Creditor Representative will be entitled to
seek instructions from the Permitted Super Senior Financing Creditors which it
represents to the extent required by the applicable Permitted Super Senior
Financing Agreement as to any action to be taken by it under this Agreement.

(k)

References to a Priority Senior Secured Facility Creditor Representative acting
on behalf of the Priority Senior Secured Facility Creditors means such Priority
Senior Secured Facility Creditor Representative acting on behalf of the Priority
Senior Secured Facility Creditors which it represents or, if applicable, with the
consent of the requisite number of Priority Senior Secured Facility Creditors
required under and in accordance with the applicable Priority Senior Secured
Notes Purchase Agreement. A Priority Senior Secured Facility Creditor
Representative will be entitled to seek instructions from the Priority Senior
Secured Facility Creditors which it represents to the extent required by the
Priority Senior Secured Notes Purchase Agreement as to any action to be taken
by it under this Agreement.

(l)

References to a Permitted Priority Senior Secured Financing Creditor
Representative acting on behalf of the Permitted Priority Senior Secured
Financing Creditors means such Permitted Priority Senior Secured Creditor
Representative acting on behalf of the Permitted Priority Senior Secured
Financing Creditors which it represents or, if applicable, with the consent of the
requisite number of Permitted Priority Senior Secured Financing Creditors
required under and in accordance with the applicable Permitted Priority Senior
Secured Financing Agreement. A Permitted Priority Senior Secured Financing
Creditor Representative will be entitled to seek instructions from the Permitted
Priority Senior Secured Financing Creditors which it represents to the extent
required by the applicable Permitted Priority Senior Secured Financing
Agreement as to any action to be taken by it under this Agreement.

(m)

References to a Senior Secured Creditor Representative acting on behalf of the
Permitted Senior Secured Financing Creditors means such Permitted Senior
Secured Financing Creditor Representative acting on behalf of the Permitted
Senior Secured Financing Creditors which it represents or, if applicable, with
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the consent of the requisite number of Permitted Senior Secured Financing
Creditors required under and in accordance with the applicable Permitted Senior
Secured Financing Agreement. A Permitted Senior Secured Financing Creditor
Representative will be entitled to seek instructions from the Permitted Senior
Secured Financing Creditors which it represents to the extent required by the
applicable Permitted Senior Secured Financing Agreement as to any action to
be taken by it under this Agreement.
(n)

Following the Super Senior Facility Discharge Date, references in this
Agreement to any term being defined by reference to a definition in the Super
Senior Facility Agreement shall:
(i)

be construed as a reference to the relevant definition in the Super Senior
Facility Agreement as at the Super Senior Facility Discharge Date; or

(ii)

if required by the Parent, be construed as a reference to any equivalent
term or terms in, or provision or provisions of, any other Secured Debt
Documents which remain in existence (in each case as notified in writing
by the Parent to the Security Agent at any time).

(o)

In the event that the proceeds of any Permitted Super Senior Financing Debt,
Permitted Priority Senior Secured Financing Debt and/or Permitted Senior
Secured Financing Debt are held in escrow (or similar or equivalent
arrangements) prior to being released to a member of the Group, until such time
as the relevant proceeds are released from such escrow (or those similar or
equivalent arrangements), the provisions of this Agreement shall not apply to or
create any restriction in respect of any arrangement pursuant to which the
proceeds are subject and this Agreement shall not govern the rights and
obligations of the Creditors concerned until such proceeds are released from
such escrow arrangement (or those similar or equivalent arrangements) in
accordance with the terms thereof.

(p)

If the terms of any Secured Debt Document:
(i)

expressly provide that the relevant Agent or Creditors must approve (or
expressly deem that they have approved) a particular matter, step or
action (for the avoidance of doubt, excluding any such terms which
expressly entitle the relevant Agent or Creditors to withhold their
approval for that matter, step or action and any matter on which the
relevant Creditors or Agent are entitled to vote); or

(ii)

do not seek to regulate a particular matter, step or action (which shall be
the case if the relevant matter, step or action is not the subject of an
express requirement or restriction in that Secured Debt Document),

for the purpose of this Agreement that matter, step or action shall not be
prohibited by the terms of that Secured Debt Document.
(q)

In determining whether any indebtedness or other amount (including, without
limitation, any Debt Refinancing, any Permitted Super Senior Financing Debt
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and any Permitted Senior Secured Financing Debt) is prohibited by the terms of
any Debt Document, the terms of any Debt Documents which:
(i)

relate to any Liabilities which are to be refinanced or otherwise replaced
with such indebtedness or other amount; or

(ii)

will not exist or will cease to be in effect on the date on which such
indebtedness or other amount is incurred by a member of the Group,

shall not be taken into account.

1.3

(r)

In determining whether or not any Liabilities have been fully and finally
discharged, contingent liabilities (such as the risk of clawback flowing from a
preference) will be disregarded, except to the extent that there is a reasonable
likelihood that those liabilities will become actual liabilities.

(s)

For the avoidance of doubt and notwithstanding anything to the contrary,
nothing in this Agreement shall prohibit any debt exchange, non-cash rollover
or other similar or equivalent transaction in relation to any Liabilities.

(t)

If there is any conflict between the terms of this Agreement and any other Debt
Document, the terms of this Agreement will prevail (save to the extent that to
do so would result in or have the effect of any member of the Group
contravening any applicable law or regulation, or present a material risk of
liability for any member of the Group and/or its directors or officers, or give
rise to a material risk of breach of fiduciary or statutory duties).

Third Party Rights
(a)

Unless expressly provided to the contrary in this Agreement, a person who is
not a Party has no right under the Contracts (Rights of Third Parties) Act 1999
(the “Third Parties Rights Act”) to enforce or to enjoy the benefit of any term
of this Agreement.

(b)

Notwithstanding any term of this Agreement, the consent of any person who is
not a Party is not required to rescind or vary this Agreement at any time.

(c)

Any Receiver, Delegate or any other person described in Clause 15.11 (No
proceedings) may, subject to this Clause 1.3 and the Third Parties Rights Act,
rely on any Clause of this Agreement which expressly confers rights on it.

(d)

The Third Parties Rights Act shall apply to this Agreement in respect of any
Permitted Super Senior Financing Creditor, Senior Secured Notes Creditor,
Priority Senior Secured Facility Creditor, Permitted Priority Senior Secured
Facility Creditor or Permitted Senior Secured Financing Creditor which, by
holding Permitted Super Senior Financing Debt, Senior Secured Notes
Liabilities, Priority Senior Secured Liabilities, Permitted Priority Senior
Secured Financing Debt or Permitted Senior Secured Financing Debt, as the
case may be, has effectively agreed to be bound by the provisions of this
Agreement and will be deemed to receive the benefits hereof, and be subject to
the terms and conditions hereof, as if such person was a Party hereto. For the
purposes of the preceding sentence, upon any such person becoming a Permitted
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Super Senior Financing Creditor, Senior Secured Notes Creditor, Priority
Senior Secured Facility Creditor, Permitted Priority Senior Secured Financing
Creditor or Permitted Senior Secured Financing Creditor, that person shall be
deemed a Party to this Agreement, provided that such person is deemed to be a
Party to this Agreement under the terms of the relevant Permitted Super Senior
Financing Agreement, Priority Senior Secured Notes Purchase Agreement,
Permitted Priority Senior Secured Financing Agreement, the Senior Secured
Notes Purchase Agreement or Permitted Senior Secured Financing Agreement.
In relation to any amendment or waiver of this Agreement, no such person that
is deemed to be a party to this Agreement by virtue of this Clause 1.3 is required
to consent to or execute any amendment or waiver in order for such amendment
or waiver to be effective.
1.4

Termination
Unless otherwise notified by the Parent in writing on or prior to the Final Discharge
Date, this Agreement shall terminate in full and cease to have any further effect on the
Final Discharge Date.

1.5

Jersey Terms
In each Secured Debt Document a reference to:
(a)

“winding up”, “liquidation”, “dissolution” or “administration” includes,
without limitation, “bankruptcy” (as that term is interpreted pursuant to Article
8 of the Interpretation (Jersey) Law 1954) and any “procedure” or “process”
referred to in Part 21 of the Companies (Jersey) Law 1991;

(b)

a “composition”, “compromise”, “assignment” or “arrangement with any
creditor” includes, without limitation a “compromise” or “arrangement” with
creditors, or a class of them, of the type referred to in Article 125 of the
Companies (Jersey) Law 1991; and

(c)

a “liquidator”, “receiver”, “administrative receiver”, or “administrator”
includes, without limitation, the Viscount of the Royal Court of Jersey.

2.

RANKING AND PRIORITY

2.1

Senior Creditor Liabilities
Each of the Parties agrees that:
(a)

the Liabilities owed by the Debtors shall rank in right and priority of payment
in the following order and are postponed and subordinated to any prior ranking
Liabilities as follows:
(i)

first, the Permitted Super Senior Financing Liabilities, the Priority
Senior Secured Liabilities, the Permitted Priority Senior Secured
Financing Liabilities, the Senior Secured Notes Liabilities, the Permitted
Senior Secured Financing Liabilities and the Hedging Liabilities pari
passu and without any preference amongst them; and
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(ii)
2.2

second, the Intra-Group Liabilities and the Holdco Liabilities pari passu
and without any preference amongst them.

Transaction Security
Each of the Parties agrees that the Transaction Security shall secure the Permitted Super
Senior Financing Liabilities, the Priority Senior Secured Liabilities, the Permitted
Priority Senior Secured Financing Liabilities, the Senior Secured Notes Liabilities, the
Permitted Senior Secured Financing Liabilities and the Hedging Liabilities pari passu
and without any preference amongst them (but only to the extent that such Transaction
Security is expressed to secure those Liabilities).

2.3

2.4

Holdco and Intra-Group Liabilities
(a)

Each of the Parties agrees that the Holdco Liabilities and the Intra-Group
Liabilities are postponed and subordinated to the Liabilities owed by the
Debtors and the Security Providers to the Senior Creditors.

(b)

This Agreement does not purport to rank any of the Holdco Liabilities or the
Intra-Group Liabilities as between themselves.

Additional Debt
(a)

(b)

The Creditors acknowledge that the Debtors (or any of them) may wish to:
(i)

incur incremental Borrowing Liabilities and/or Guarantee Liabilities in
respect of incremental Borrowing Liabilities; or

(ii)

refinance or replace Borrowing Liabilities and/or incur Guarantee
Liabilities in respect of any such refinancing or replacement of
Borrowing Liabilities, which in any such case is intended to rank pari
passu with any other Liabilities and/or share pari passu in any
Transaction Security and/or to rank behind any other Liabilities and/or
to share in any Transaction Security behind any such other Liabilities.

The Creditors each confirm and undertake that, if and to the extent a financing,
refinancing or replacement referred to in paragraph (a) above and such ranking
and such Security is not prohibited by the terms of the Debt Financing
Agreements at such time, they will (at the cost of the Debtors) co-operate with
the Parent, the Debtors and the Security Providers with a view to enabling and
facilitating such financing, refinancing or replacement and such sharing in the
Security to take place in a timely manner. In particular, but without limitation,
each of the Secured Parties hereby authorise and direct each of their respective
Agents and the Security Agent to execute any amendment to this Agreement
and such other Debt Documents required by the Parent to reflect, enable and/or
facilitate any such arrangements (including as regards the ranking of any such
arrangements) to the extent such financing, refinancing, replacement and/or
sharing is not prohibited by the Debt Financing Agreements to which it they are
party. This Clause 2.4 is without prejudice to any obligations of any Secured
Party set out in or contemplated by Clause 14 (Additional Debt).
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2.5

Transaction Security: New Debt Financing
Without prejudice to Clause 2 (Ranking and Priority), Clause 12 (Application of
Proceeds), Clause 14 (Additional Debt) and the other rights of the Debtors under this
Agreement and the Debt Documents, if any Debtor wishes to incur any new, additional
or increased Liabilities under any Secured Debt Document and/or in connection with
any Debt Refinancing (each a “New Debt Financing”), at the option of the Parent, any
Debtor or Security Provider may (but subject to the relevant New Debt Financing being
elected to be secured in accordance with the applicable terms of this Agreement and
subject to the Agreed Security Principles) grant to the relevant Secured Parties in
respect of all or any part of such New Debt Financing additional security by executing
additional Security Documents which will benefit from the order of priority and ranking
set out in Clause 2 (Ranking and Priority) and Clause 12 (Application of Proceeds) of
this Agreement.

2.6

Anti-layering
(a)

Notwithstanding anything in any Debt Document to the contrary, no Creditor
shall lend or otherwise make available to any member of the Group and no
Debtor or Security Provider shall (and the Parent shall procure that no member
of the Group will) incur or allow to remain outstanding:
(i)

any Indebtedness which:
(A)

ranks in right and priority of payment ahead of the Permitted
Super Senior Financing Liabilities; or

(B)

is expressed to be secured by the Transaction Security which
ranks and secures that Indebtedness ahead of the Permitted Super
Senior Financing Liabilities,

unless, in each case, the Majority Super Senior Creditors, Majority
Priority Senior Secured Creditors and the Majority Non-Priority Senior
Secured Creditors have given their prior written consent; or
(ii)

any Indebtedness which:
(A)

ranks in right and priority of payment ahead of the Priority
Senior Secured Liabilities and/or the Permitted Priority Senior
Secured Financing Liabilities but is subordinated to the
Permitted Super Senior Financing Liabilities; or

(B)

is expressed to be secured by the Transaction Security which
ranks and secures that Indebtedness ahead of the Priority Senior
Secured Liabilities and/or the Permitted Priority Senior Secured
Financing Liabilities but is subordinated to the Permitted Super
Senior Financing Liabilities,

unless, in each case, the Majority Priority Senior Secured Creditors and
the Majority Non-Priority Senior Secured Creditors have given their
prior written consent; or
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(iii)

any Indebtedness which:
(A)

ranks in right and priority of payment ahead of the Senior
Secured Notes Liabilities and/or the Permitted Senior Secured
Financing Liabilities but is subordinated to the Priority Senior
Secured Liabilities and/or the Permitted Priority Senior Secured
Financing Liabilities; or

(B)

is expressed to be secured by the Transaction Security which
ranks and secures that Indebtedness ahead of the Senior Secured
Notes Liabilities and/or the Permitted Senior Secured Financing
Liabilities but is subordinated to the Priority Senior Secured
Liabilities and/or the Permitted Priority Senior Secured
Financing Liabilities,

unless, in each case, the Majority Non-Priority Senior Secured Creditors
have given their prior written consent
3.

SENIOR CREDITOR LIABILITIES

3.1

Payment of Senior Liabilities

3.2

(a)

Subject to paragraph (b) below and to Clause 4 (Hedge Counterparties and
Hedging Liabilities), the Parent, the Security Providers and the Debtors may
make Payments of the Senior Liabilities at any time, subject to the terms of the
Secured Debt Documents.

(b)

Following the occurrence of an Acceleration Event but, for the avoidance of
doubt, subject to paragraph (b) of Clause 3.7 (Permitted Enforcement: Ancillary
Lenders and Issuing Banks), paragraph (b) of Clause 7.3 (Set-Off) and Clause
12.3 (Treatment of Cash Cover and Cash Collateral) (unless, at any time at
which the Security Agent is required to act in accordance with Enforcement
Instructions issued by the Majority Super Senior Creditors pursuant to Clause
10.2 (Enforcement Instructions), the Majority Super Senior Creditors give
notice to the Security Agent that the restrictions in each of paragraph (b) of
Clause 3.1 (Payment of Senior Liabilities) and the proviso to Clause 4.2
(Restriction on Payment: Hedging Liabilities) will cease to apply) no member
of the Group or any Security Provider may make Payments of the Senior
Liabilities except from Recoveries distributed in accordance with Clause 12
(Application of Proceeds).

Amendments and Waivers: Senior Creditors
The Senior Creditors, the Parent, the Security Providers and the Debtors may at any
time amend or waive any of the terms of the Super Senior Finance Documents, the
Permitted Super Senior Financing Documents, the Priority Senior Secured Finance
Documents, the Permitted Priority Senior Secured Financing Documents, the Senior
Secured Notes Finance Documents and/or the Permitted Senior Secured Financing
Documents in accordance with their respective terms from time to time (and subject
only to any consent required under them).
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3.3

Security and Guarantees: Senior Creditors
Any of the Senior Creditors (and/or the Security Agent, a Senior Agent and/or any other
person acting on behalf of any of them) may take, accept or receive the benefit of:
(a)

any Security from any member of the Group or from a Security Provider in
respect of any of the Senior Liabilities (in addition to the Common Transaction
Security) provided that (except for any Security permitted under paragraphs (a)
to (f) of Clause 3.4 (Security: Ancillary Lenders and Issuing Banks)), to the
extent legally possible and subject to the Agreed Security Principles, at the same
time, such Security is also offered either to:
(i)

the Security Agent as trustee for the other Senior Creditors in respect of
their Liabilities;

(ii)

in the case of any jurisdiction in which effective Security cannot be
granted in favour of the Security Agent as trustee for the Senior
Creditors either:
(A)

to the Security Agent under a parallel debt structure for the
benefit of the Senior Creditors;

(B)

to the other Senior Creditors in respect of their Liabilities; or

(C)

to a security agent or representative for the benefit of the Senior
Creditors provided that all Senior Creditors agree that amounts
actually received or recovered by any Senior Creditor with
respect to any such Security shall immediately be paid to the
Security Agent and applied in accordance with Clause 12
(Application of Proceeds), and

provided that such Security shall rank in the same order of priority as
that contemplated in Clause 2.2 (Transaction Security) and such
Security may only be enforced in accordance with Clause 10.6 (Security
held by other Creditors).
(b)

any guarantee, indemnity or other assurance against loss from any member of
the Group or from a Security Provider in respect of any of the Senior Liabilities
in addition to those in:
(i)

the Super Senior Facility Agreement, any Permitted Super Senior
Financing Document, the Priority Senior Secured Notes Purchase
Agreement, any Permitted Priority Senior Secured Financing
Document, the Senior Secured Notes Purchase Agreement or any
Permitted Senior Secured Financing Document;

(ii)

this Agreement; or

(iii)

any Common Assurance,

provided that (except for any guarantee, indemnity or other assurance against
loss permitted under paragraphs (a) to (f) of Clause 3.4 (Security: Ancillary
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Lenders and Issuing Banks)), to the extent legally possible and subject to the
Agreed Security Principles: such guarantee, indemnity or assurance is also
offered to the Senior Creditors in respect of their Liabilities and ranks in the
same order of priority as that contemplated in Clause 2 (Ranking and Priority);
and
(c)

any Security, guarantee, indemnity or other assurance against loss from any
member of the Group or any Security Provider in connection with:
(i)

any escrow or similar or equivalent arrangements entered into in respect
of amounts which are being held (or will be held) by a person which is
not a member of the Group prior to release of those amounts to a member
of the Group; or

(ii)

any actual or proposed defeasance, redemption, prepayment, repayment,
purchase or other discharge of any, Permitted Super Senior Financing
Liabilities, Priority Senior Secured Liabilities, Permitted Priority Senior
Secured Financing Liabilities, Senior Secured Notes Liabilities and/or
Permitted Senior Secured Financing Liabilities (in each case provided
that such defeasance, redemption, prepayment, repayment, purchase or
other discharge is not prohibited by the terms of this Agreement or any
Secured Debt Documents),

if and to the extent legally possible at the same time it is also offered to the other
Senior Creditors in respect of all of their respective Liabilities and (subject to
the terms of this Agreement) ranks in the same order of priority as that
contemplated in Clause 2 (Ranking and Priority).
3.4

Security: Ancillary Lenders and Issuing Banks
No Ancillary Lender or Issuing Bank will, unless the prior consent of the Majority
Permitted Super Senior Financing Creditors (in the case of any Ancillary Lender or
Issuing Bank under a Permitted Super Senior Financing Agreement), the Majority
Permitted Priority Senior Secured Financing Creditors (in the case of any Ancillary
Lender or Issuing Bank under a Permitted Priority Senior Secured Financing
Agreement) or the Majority Permitted Senior Secured Financing Creditors (in the case
of any Ancillary Lender or Issuing Bank under a Permitted Senior Secured Financing
Agreement) is obtained, take, accept or receive from any member of the Group or from
a Security Provider, the benefit of any Security, guarantee, indemnity or other assurance
against loss in respect of any of the Liabilities owed to it other than:
(a)

the Common Transaction Security;

(b)

each guarantee, indemnity or other assurance against loss contained in:
(i)

any Permitted Super Senior Financing Document, any Permitted Priority
Senior Secured Financing Document or any Permitted Senior Secured
Financing Document;

(ii)

this Agreement; or

(iii)

any Common Assurance:
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3.5

(c)

indemnities and assurances against loss contained in the Ancillary Documents
no greater in extent than any of those referred to in paragraph (b) above;

(d)

any Cash Cover permitted under the relevant Permitted Senior Secured
Financing Agreement, the relevant Permitted Priority Senior Secured Financing
Agreement or the relevant Permitted Super Senior Financing Agreement (as the
case may be) relating to any Ancillary Facility or for any Letter of Credit issued
by the Issuing Bank;

(e)

the indemnities or any netting or set-off arrangements contained in an ISDA
Master Agreement (in the case of a Hedging Ancillary Document which is based
on an ISDA Master Agreement) or any indemnities or any netting or set-off
arrangements which are similar in meaning and effect to those indemnities,
netting or set-off arrangements (in the case of a Hedging Ancillary Document
which is not based on an ISDA Master Agreement);

(f)

any Security, guarantee, indemnity or other assurance against loss giving effect
to, or arising as a result of the effect of, any netting or set off arrangement
relating to the Ancillary Facilities for the purpose of netting debit and credit
balances arising under the Ancillary Facilities; or

(g)

any Security, guarantee, indemnity or other assurance against loss permitted
under Clause 3.3 (Security and Guarantees: Senior Creditors).

Restrictions on Enforcement: Senior Creditors
(a)

No Super Senior Finance Party, Permitted Super Senior Financing Creditor,
Priority Senior Secured Facility Creditor, Permitted Priority Senior Secured
Financing Creditor, Senior Secured Notes Creditor, or Permitted Senior Secured
Financing Creditor may take any Enforcement Action under paragraphs (c), (d)
or (e) of the definition thereof without the prior written consent of an Instructing
Group.

(b)

If an Instructing Group provides consent to any Senior Creditor to take any
Enforcement Action, such consent shall apply equally to all Senior Creditors to
take the same Enforcement Action (in each case to the extent permitted by the
terms of the relevant Debt Documents) and notice of any such consent shall be
provided to all the Agents, the Security Agent and each Hedge Counterparty as
soon as reasonably practicable.

(c)

Notwithstanding paragraph (a) above or anything to the contrary in this
Agreement, after the occurrence of an Insolvency Event in relation to the Parent,
a Security Provider or a Debtor (the “Insolvent Party”), each Super Senior
Finance Party, Permitted Super Senior Financing Creditor, Priority Senior
Secured Facility Creditor, Permitted Priority Senior Secured Financing
Creditor, Senior Secured Notes Creditor and/or Permitted Senior Secured
Financing Creditor may, to the extent it is permitted to do so by the terms of the
relevant Debt Documents, take Enforcement Action under paragraph (e) of that
definition against the Insolvent Party and/or claim in any winding-up,
dissolution, administration, reorganisation or other similar insolvency event or
process in relation to the Insolvent Party for Liabilities owing to it (provided
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that no Senior Creditor may give any directions to the Security Agent pursuant
to or in reliance on this paragraph (c) in relation to any enforcement of any
Transaction Security).
3.6

Restriction on Enforcement: Ancillary Lenders and Issuing Banks
Subject to Clause 3.7 (Permitted Enforcement: Ancillary Lenders and Issuing Banks):

3.7

(a)

in the case of any Ancillary Lender or Issuing Bank under the Permitted Super
Senior Financing Documents, so long as any of the Permitted Super Senior
Financing Liabilities in relation to those Permitted Super Senior Financing
Documents (other than any Liabilities owed to the Ancillary Lenders or Issuing
Banks) are or may be outstanding, none of the Ancillary Lenders nor the Issuing
Banks shall be entitled to take any Enforcement Action in respect of any of the
Liabilities owed to it;

(b)

in the case of any Ancillary Lender or Issuing Bank under the Permitted Priority
Senior Secured Financing Documents, so long as any of the Permitted Priority
Senior Secured Financing Liabilities in relation to those Permitted Priority
Senior Secured Financing Documents (other than any Liabilities owed to the
Ancillary Lenders or Issuing Banks) are or may be outstanding, none of the
Ancillary Lenders nor the Issuing Banks shall be entitled to take any
Enforcement Action in respect of any of the Liabilities owed to it; and

(c)

in the case of any Ancillary Lender or Issuing Bank under the Permitted Senior
Secured Financing Documents, so long as any of the Permitted Senior Secured
Financing Liabilities in relation to those Permitted Senior Secured Financing
Documents (other than any Liabilities owed to the Ancillary Lenders or Issuing
Banks) are or may be outstanding, none of the Ancillary Lenders nor the Issuing
Banks shall be entitled to take any Enforcement Action in respect of any of the
Liabilities owed to it.

Permitted Enforcement: Ancillary Lenders and Issuing Banks
(a)

Subject to paragraph (a) of Clause 3.5 (Restrictions on Enforcement: Senior
Creditors), the Ancillary Lenders and Issuing Banks may take Enforcement
Action if:
(i)

at the same time as, or prior to, that action, Enforcement Action has been
taken in respect of:
(A)

in the case of any Ancillary Lender or Issuing Bank under the
Permitted Super Senior Financing Documents, the Permitted
Super Senior Financing Liabilities in relation to those Permitted
Super Senior Financing Documents (excluding the Liabilities
owing to Ancillary Lenders and the Issuing Banks), in which
case the Ancillary Lenders and the Issuing Banks may take the
same Enforcement Action as has been taken in respect of those
Permitted Super Senior Financing Liabilities; or
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(B)

in the case of any Ancillary Lender or Issuing Bank under the
Permitted Priority Senior Secured Financing Documents, the
Permitted Priority Senior Secured Financing Liabilities in
relation to those Permitted Priority Senior Secured Financing
Documents (excluding the Liabilities owing to Ancillary
Lenders and the Issuing Banks), in which case the Ancillary
Lenders and the Issuing Banks may take the same Enforcement
Action as has been taken in respect of those Permitted Priority
Senior Secured Financing Liabilities; or

(C)

in the case of any Ancillary Lender or Issuing Bank under the
Permitted Senior Secured Financing Documents, the Permitted
Senior Secured Financing Liabilities in relation to those
Permitted Senior Secured Financing Documents (excluding the
Liabilities owing to Ancillary Lenders and the Issuing Banks),
in which case the Ancillary Lenders and the Issuing Banks may
take the same Enforcement Action as has been taken in respect
of those Permitted Senior Secured Financing Liabilities;

(ii)

that action is contemplated by, and can be taken by the Ancillary
Lenders or Issuing Bank as the case may be under any relevant Permitted
Super Senior Financing Agreement, any relevant Permitted Priority
Senior Secured Financing Agreement, or any relevant Permitted Senior
Secured Financing Agreement or Clause 3.4 (Security: Ancillary
Lenders and Issuing Banks) (as applicable);

(iii)

that Enforcement Action is taken in respect of Cash Cover which has
been provided in accordance with the relevant Permitted Super Senior
Financing Agreement, any relevant Permitted Priority Senior Secured
Financing Agreement or, as the case may be, the relevant Permitted
Senior Secured Financing Agreement;

(iv)

at the same time as or prior to, that action, the consent of the Majority
Permitted Super Senior Financing Creditors (in the case of any Ancillary
Lender or Issuing Bank under a Permitted Super Senior Financing
Agreement), the Majority Permitted Priority Senior Secured Financing
Creditors (in the case of any Ancillary Lender or Issuing Bank under a
Permitted Priority Senior Secured Financing Agreement) or the Majority
Permitted Senior Secured Financing Creditors (in the case of any
Ancillary Lender or Issuing Bank under a Permitted Senior Secured
Financing Agreement) to that Enforcement Action is obtained; or

(v)

an Insolvency Event has occurred in relation to any member of the
Group or Security Provider, in which case after the occurrence of that
Insolvency Event, each Ancillary Lender and each Issuing Bank shall be
entitled (if it has not already done so) to exercise any right it may
otherwise have in respect of that member of the Group or Security
Provider to:
(A)

accelerate any of that member of the Group’s or Security
Provider’s Permitted Super Senior Financing Liabilities,
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Permitted Priority Senior Secured Financing Liabilities or
Permitted Senior Secured Financing Liabilities (as the case may
be) or declare them prematurely due and payable on demand;

(b)

3.8

make a demand under any guarantee, indemnity or other
assurance against loss given by that member of the Group or
Security Provider in respect of any Permitted Super Senior
Financing Liabilities, Permitted Priority Senior Secured
Financing Liabilities or Permitted Senior Secured Financing
Liabilities (as the case may be);

(C)

exercise any right of set off or take or receive any Payment in
respect of any Permitted Super Senior Financing Liabilities,
Permitted Priority Senior Secured Financing Liabilities or, as the
case may be, Permitted Senior Secured Financing Liabilities of
that member of the Group or Security Provider; or

(D)

claim and prove in the liquidation of that member of the Group
or Security Provider for the Permitted Super Senior Financing
Liabilities, Permitted Priority Senior Secured Financing
Liabilities or, as the case may be, Permitted Senior Secured
Financing Liabilities owing to it.

Clause 3.6 (Restriction on Enforcement: Ancillary Lenders and Issuing Banks)
shall not restrict any right of an Ancillary Lender to net or set-off in relation to
a Multi-account Overdraft Facility, in accordance with the terms of the relevant
Permitted Super Senior Financing Agreement, the relevant Permitted Priority
Senior Secured Financing Agreement or the relevant Permitted Senior Secured
Financing Agreement (as the case may be), to the extent that the netting or
set-off represents a reduction from a Permitted Gross Amount of that
Multi-account Overdraft Facility to or towards its Designated Net Amount.

Option to purchase: Senior Secured Creditors
(a)

[Any Priority Senior Secured Facility Creditor, Permitted Priority Senior
Secured Financing Creditor, Senior Secured Notes Creditors or Permitted
Senior Secured Financing Creditor]1 (the “Senior Secured Acquiring
Creditors”) may, after an Acceleration Event which is continuing, by giving
not less than ten (10) days’ notice to the Security Agent, require the transfer to
them (or to a nominee or nominees), in accordance with Clause 17.3 (Change
of ), of all, but not part, of the rights, benefits and obligations in respect of the
Super Senior Liabilities, if:
(i)

1

(B)

that transfer is lawful and, subject to paragraph (ii) below, otherwise
permitted by the terms of the Super Senior Facility Agreement and any
other Permitted Super Senior Financing Agreements;

NTD: To be confirmed by super senior lenders.
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(ii)

(iii)

(iv)

(v)

any conditions relating to such a transfer contained the Super Senior
Facility Agreement and any other Permitted Super Senior Financing
Agreements are complied with, other than:
(A)

any requirement to obtain the consent of, or consult with, a
member of the Group or Security Provider in relation to such
transfer, which consent or consultation shall not be required; and

(B)

to the extent to which all the Senior Secured Acquiring Creditors
provide cash cover for any Letter of Credit, the consent of the
relevant Issuing Bank relating to such transfer;

any Super Senior Secured Creditor Representative, on behalf of the
Super Senior Lenders and any other Permitted Super Senior Financing
Creditors, as relevant, is paid an amount equal to the aggregate of:
(A)

any amounts provided as cash cover by the Senior Secured
Acquiring Creditors for any Letter of Credit (as envisaged in
paragraph (a)(ii)(B) above);

(B)

all of the Super Senior Liabilities or other Permitted Super
Senior Financing Liabilities at that time (whether or not due),
including all amounts that would have been payable under the
Super Senior Facility Agreement or any other Permitted Super
Senior Financing Agreement if the Permitted Super Senior
Financing Debt was being prepaid by the relevant Debtors on the
date of that payment; and

(C)

all costs and expenses (including legal fees) incurred by the
Super Senior Secured Creditor Representative and/or the
Permitted Super Senior Financing Creditors and/or the Security
Agent as a consequence of giving effect to that transfer;

as a result of that transfer:
(A)

the Super Senior Lenders have no further actual or contingent
liability to a Debtor under the Super Senior Finance Documents;
and

(B)

any other Permitted Super Senior Financing Creditors have no
further actual or contingent liability to a Debtor under the
Permitted Super Senior Financing Documents.

an indemnity is provided from each of the Senior Secured Acquiring
Creditors (other than any Senior Agent) or from another third party
acceptable to all the Super Senior Lenders and any other Permitted Super
Senior Financing Creditors in a form reasonably satisfactory to each
Super Senior Lender and any other Permitted Super Senior Financing
Creditor in respect of all costs, expenses, losses and liabilities which
may be sustained or incurred by any Super Senior Lender or any other
Permitted Super Senior Financing Creditor in consequence of any sum
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received or recovered by any Super Senior Lender or any other
Permitted Super Senior Financing Creditor from any person being
required (or it being alleged that it is required) to be paid back by or
clawed back from any Super Senior Lender or any other Permitted Super
Senior Financing Creditor for any reason; and
(vi)

3.9

(b)

Subject to paragraph (b) of Clause 3.10 (Hedge Transfer: Senior Secured
Creditors), the Senior Secured Acquiring Creditors may only require a Super
Senior Liabilities Transfer if, at the same time, they require a Hedge Transfer in
accordance with Clause 3.10 (Hedge Transfer: Senior Secured Creditors) and
if, for any reason, a Hedge Transfer cannot be made in accordance with 3.10
(Hedge Transfer: Senior Secured Creditors), no Super Senior Liabilities
Transfer may be required to be made. If more than one Senior Secured
Acquiring Creditor wishes to exercise the option to purchase the Super Senior
Liabilities in accordance with paragraph (a) above, each such Senior Secured
Acquiring Creditor shall acquire the Super Senior Liabilities pro rata, in the
proportion that its Senior Secured Credit Participation bears to the aggregate
Senior Secured Credit Participations of all of the Senior Secured Acquiring
Creditors.

(c)

At the request of a Senior Agent (on behalf of the Senior Secured Acquiring
Creditors), the Super Senior Secured Creditor Representatives shall notify that
Senior Agent of:
(i)

the sum of the amounts described in paragraphs (a)(iii)(B) and (C)
above;

(ii)

the amount of each Letter of Credit for which cash cover is to be
provided to it by the Senior Secured Acquiring Creditors; and

(iii)

the sum of amounts described in paragraphs (a)(iv)(A) and (B) above.

Option to Purchase: Non-Priority Senior Secured Creditors
(a)

2

the transfer is made without recourse to, or representation or warranty
from, the Super Senior Lenders or any other Permitted Super Senior
Financing Creditors, except that each Super Senior Lender and each
other Permitted Super Senior Financing Creditor shall be deemed to
have represented and warranted on the date of that transfer that it has the
corporate power to effect that transfer and it has taken all necessary
action to authorise the making by it of that transfer.

[Any Senior Secured Notes Creditor or Permitted Senior Secured Financing
Creditor]2 (the “Non-Priority Senior Secured Acquiring Creditors”) may,
after an Acceleration Event which is continuing, by giving not less than ten (10)
days’ notice to the Security Agent, require the transfer to them (or to a nominee
or nominees), in accordance with Clause 17.3 (Change of ), of all, but not part,
of the rights, benefits and obligations in respect of the Super Senior Liabilities,

NTD: To be confirmed by super senior lenders.
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the Priority Senior Secured Liabilities and Permitted Priority Senior Secured
Financing Liabilities, if:
(i)

that transfer is lawful and, subject to paragraph (ii) below, otherwise
permitted by the terms of the Super Senior Facility Agreement, any other
Permitted Super Senior Financing Agreements, any Permitted Priority
Senior Secured Financing Agreement and Priority Senior Secured Notes
Purchase Agreement;

(ii)

any conditions relating to such a transfer contained the Super Senior
Facility Agreement, any other Permitted Super Senior Financing
Agreements, any Permitted Priority Senior Secured Financing
Agreement and Priority Senior Secured Notes Purchase Agreement are
complied with, other than:

(iii)

(A)

any requirement to obtain the consent of, or consult with, a
member of the Group or Security Provider in relation to such
transfer, which consent or consultation shall not be required; and

(B)

to the extent to which all the Non-Priority Senior Secured
Acquiring Creditors provide cash cover for any Letter of Credit,
the consent of the relevant Issuing Bank relating to such transfer;

any Super Senior Secured Creditor Representative, on behalf of the
Super Senior Lenders and any other Permitted Super Senior Financing
Creditors, any Priority Senior Secured Facility Creditor Representative,
on behalf of the Priority Senior Secured Facility Creditors, and any
Permitted Priority Senior Secured Financing Creditor Representative, on
behalf of the Permitted Priority Senior Secured Financing Creditors, as
relevant, is paid an amount equal to the aggregate of:
(A)

any amounts provided as cash cover by the Non-Priority Senior
Secured Acquiring Creditors for any Letter of Credit (as
envisaged in paragraph (b)(ii)(B) above);

(B)
(1)

all of the Super Senior Liabilities and any other Permitted
Super Senior Financing Liabilities at that time (whether
or not due), including all amounts that would have been
payable under the Super Senior Facility Agreement or
any other Permitted Super Senior Financing Agreement
if the Permitted Super Senior Financing Debt was being
prepaid by the relevant Debtors on the date of that
payment;

(2)

all of the Priority Senior Secured Liabilities at that time
(whether or not due), including all amounts that would
have been payable under the Priority Senior Secured
Notes Purchase Agreement if the Priority Senior Secured
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Liabilities was being prepaid by the relevant Debtors on
the date of that payment; and
(3)

(C)

(iv)

(v)

all of the Permitted Priority Senior Secured Financing
Liabilities at that time (whether or not due), including all
amounts that would have been payable under the
Permitted Priority Senior Secured Financing Agreements
if the Permitted Priority Senior Secured Financing Debt
was being prepaid by the relevant Debtors on the date of
that payment;

all costs and expenses (including legal fees) incurred by the
Super Senior Secured Creditor Representative and/or the
Permitted Super Senior Financing Creditors and/or the Priority
Senior Secured Facility Creditor Representative and/or the
Priority Senior Secured Facility Creditors and/or any Permitted
Priority Senior Secured Financing Creditor Representative
and/or the Permitted Priority Senior Secured Financing Creditors
and/or the Security Agent as a consequence of giving effect to
that transfer;

as a result of that transfer:
(A)

the Super Senior Lenders have no further actual or contingent
liability to a Debtor under the Super Senior Finance Documents;

(B)

any other Permitted Super Senior Financing Creditors have no
further actual or contingent liability to a Debtor under the
Permitted Super Senior Financing Documents;

(C)

the Priority Senior Secured Facility Creditors have no further
actual or contingent liability to a Debtor under the Priority Senior
Secured Finance Documents; and

(D)

the Permitted Priority Senior Secured Financing Creditors have
no further actual or contingent liability to a Debtor under the
Permitted Priority Senior Secured Financing Documents;

an indemnity is provided from each of the Non-Priority Senior Secured
Acquiring Creditors (other than any Senior Agent) or from another third
party acceptable to all the Super Senior Lenders, any other Permitted
Super Senior Financing Creditors, the Priority Senior Secured Facility
Creditors and the Permitted Priority Senior Secured Financing Creditors
in a form reasonably satisfactory to each Super Senior Lender, any other
Permitted Super Senior Financing Creditor, any Priority Senior Secured
Facility Creditor and any Permitted Priority Senior Secured Financing
Creditor in respect of all costs, expenses, losses and liabilities which
may be sustained or incurred by any Super Senior Lender, any other
Permitted Super Senior Financing Creditor, any Priority Senior Secured
Facility Creditor or any Permitted Priority Senior Secured Financing
Creditor in consequence of any sum received or recovered by any Super
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Senior Lender, any other Permitted Super Senior Financing Creditor,
any Priority Senior Secured Facility Creditor and any Permitted Priority
Senior Secured Financing Creditor from any person being required (or
it being alleged that it is required) to be paid back by or clawed back
from any Super Senior Lender, any other Permitted Super Senior
Financing Creditor, any Priority Senior Secured Facility Creditor or any
Permitted Priority Senior Secured Financing Creditor for any reason;
and
(vi)

the transfer is made without recourse to, or representation or warranty
from, the Super Senior Lenders, any other Permitted Super Senior
Financing Creditors, the Priority Senior Secured Facility Creditors and
the Permitted Priority Senior Secured Financing Creditors, except that
each Super Senior Lender, each other Permitted Super Senior Financing
Creditor, each Priority Senior Secured Facility Creditor and each
Permitted Priority Senior Secured Financing Creditor shall be deemed
to have represented and warranted on the date of that transfer that it has
the corporate power to effect that transfer and it has taken all necessary
action to authorise the making by it of that transfer.

(b)

Subject to paragraph (b) of Clause 3.10 (Hedge Transfer: Senior Secured
Creditors) the Non-Priority Senior Secured Acquiring Creditors may only
require a Super Senior Liabilities Transfer if, at the same time, they require a
Hedge Transfer in accordance with Clause 3.10 (Hedge Transfer: Senior
Secured Creditors) and if, for any reason, a Hedge Transfer cannot be made in
accordance with Clause 3.10 (Hedge Transfer: Senior Secured Creditors), no
Super Senior Liabilities Transfer may be required to be made. If more than one
Non-Priority Senior Secured Acquiring Creditor wishes to exercise the option
to purchase the Super Senior Liabilities, the Priority Senior Secured Liabilities
and Permitted Priority Senior Secured Financing Liabilities in accordance with
paragraph (a) above, each such Non-Priority Senior Secured Acquiring Creditor
shall acquire the Super Senior Liabilities, the Priority Senior Secured Liabilities
and Permitted Priority Senior Secured Financing Liabilities pro rata, in the
proportion that its Non-Priority Senior Secured Credit Participation bears to the
aggregate Non-Priority Senior Secured Credit Participations of all of the NonPriority Senior Secured Acquiring Creditors.

(c)

At the request of a Senior Agent (on behalf of the Non-Priority Senior Secured
Acquiring Creditors), the Super Senior Secured Creditor Representatives, the
Priority Senior Secured Facility Creditors and the Permitted Priority Senior
Secured Financing Creditors shall notify that Senior Agent of:
(i)

the sum of the amounts described in paragraphs (a)(iii)(B) and (C)
above;

(ii)

the amount of each Letter of Credit for which cash cover is to be
provided to it by the Non-Priority Senior Secured Acquiring Creditors;
and

(iii)

the sum of amounts described in paragraphs (a)(iv)(A) and (B) above.
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3.10

Hedge Transfer: Senior Secured Creditors
(a)

Any Priority Senior Secured Facility Creditor, Permitted Priority Senior
Secured Financing Creditor, Senior Secured Notes Creditors or Permitted
Senior Secured Financing Creditor (the “Acquiring Hedge Creditors”) may,
after an Acceleration Event which is continuing, by giving not less than ten
days’ notice to the Security Agent (with the first notice to prevail in the event
that more than one set of Creditors serves such a notice), require a Hedge
Transfer:
(i)

(ii)

if either:
(A)

the Acquiring Hedge Creditors require, at the same time, a Super
Senior Liabilities Transfer under Clause 3.8 (Option to
purchase: Senior Secured Creditors) or under Clause 3.9
(Option to Purchase: Non-Priority Senior Secured Creditors);
or

(B)

the Acquiring Hedge Creditors require that Hedge Transfer at
any time on or after the Senior Debt Discharge Date; and

if:
(A)

that transfer is lawful and otherwise permitted by the terms of
the Hedging Agreements, in which case no Debtor or other
member of the Group party to the relevant Hedging Agreements
shall be entitled to withhold its consent to that transfer;

(B)

any conditions (other than the consent of, or any consultation
with, any Debtor, Security Provider or other member of the
Group) relating to that transfer contained in the Hedging
Agreements are complied with;

(C)

each Hedge Counterparty is paid (in the case of a positive
number) or pays (in the case of a negative number) an amount
equal to the aggregate of (1) the Hedging Purchase Amount in
respect of the hedging transactions under the relevant Hedging
Agreement at that time and (2) all costs and expenses (including
legal fees) incurred by such Hedge Counterparty as a
consequence of giving effect to that transfer;

(D)

as a result of that transfer, the Hedge Counterparties have no
further actual or contingent liability to any Debtor under the
Hedging Agreements;

(E)

an indemnity is provided from each of the Acquiring Hedge
Creditors (other than any Senior Agent) which is receiving (or
for which a nominee is receiving) that transfer (or from another
third party acceptable to the relevant Hedge Counterparty) in a
form reasonably satisfactory to the relevant Hedge Counterparty
in respect of all losses which may be sustained or incurred by
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that Hedge Counterparty in consequence of any sum received or
recovered by that Hedge Counterparty being required (or it being
alleged that it is required) to be paid back by or clawed back from
the Hedge Counterparty for any reason; and
(F)

that transfer is made without recourse to, or representation or
warranty from, the relevant Hedge Counterparty, except that the
relevant Hedge Counterparty shall be deemed to have
represented and warranted on the date of that transfer that it has
the corporate power to effect that transfer and it has taken all
necessary action to authorise the making by it of that transfer.

(b)

The Acquiring Hedge Creditors and any Hedge Counterparty may agree (in
respect of the Hedging Agreements (or one or more of them) to which that
Hedge Counterparty is a party) that a Hedge Transfer required by the Acquiring
Hedge Creditors pursuant to paragraph (a) above shall not apply to that Hedging
Agreement(s) or to the Hedging Liabilities and Hedge Counterparty Obligations
under that Hedging Agreement(s).

(c)

If the Acquiring Hedge Creditors are entitled to require a Hedge Transfer under
this Clause 3.10, the Hedge Counterparties shall at the request of a Senior Agent
(on behalf of the Acquiring Hedge Creditors) provide details of the amounts
referred to in paragraph (a)(ii)(C) above.

4.

HEDGE COUNTERPARTIES AND HEDGING LIABILITIES

4.1

Identity of Hedge Counterparties

4.2

(a)

Subject to paragraph (b) below, no person providing hedging arrangements to
any Debtor shall be entitled to share in any of the Transaction Security or in the
benefit of any guarantee or indemnity under any of the Secured Debt Documents
in respect of any of the liabilities arising in relation to those hedging
arrangements nor shall those liabilities be treated as Hedging Liabilities unless
that person is or becomes a party to this Agreement as a Hedge Counterparty.

(b)

Paragraph (a) above shall not apply to a Hedging Ancillary Lender.

Restriction on Payment: Hedging Liabilities
Prior to the Senior Debt Discharge Date, the Debtors shall not, and the Parent shall
procure that no other member of the Group will, make any Payment of the Hedging
Liabilities at any time unless:
(a)

that Payment is permitted under Clause 4.3 (Permitted Payments: Hedging
Liabilities), or

(b)

the taking or receipt of that Payment is permitted under paragraph (c) of Clause
4.9 (Permitted Enforcement: Hedge Counterparties).
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4.3

Permitted Payments: Hedging Liabilities
(a)

Subject to paragraph (b) below, any member of the Group may at any time make
any Payment of the Hedging Liabilities:
(i)

if the Payment is a scheduled Payment arising under a Hedging
Agreement (or another ordinary course payment under a Hedging
Agreement, including any payment in relation to fees, costs and
expenses);

(ii)

to the extent that the relevant Debtor’s obligation to make the Payment
arises as a result of the operation of:
(A)

any of sections 2(d) (Deduction or Withholding for Tax), 2(e)
(Default Interest; Other Amounts), 8(a) (Payment in the
Contractual Currency), 8(b) (Judgments) and 11 (Expenses) of
the 1992 ISDA Master Agreement of that Hedging Agreement
(if the Hedging Agreement is based on a 1992 ISDA Master
Agreement);

(B)

any of sections 2(d) (Deduction or Withholding for Tax), 8(a)
(Payment in the Contractual Currency), 8(b) (Judgments),
9(h)(i) (Prior to Early Termination) and 11 (Expenses) of the
2002 ISDA Master Agreement of that Hedging Agreement (if
the Hedging Agreement is based on a 2002 ISDA Master
Agreement); or

(C)

any provision of a Hedging Agreement which is similar in
meaning and effect to any provision listed in paragraph (A) or
(B) above (if the Hedging Agreement is not based on an ISDA
Master Agreement);

(iii)

to the extent that the relevant Debtor’s obligation to make the Payment
arises from a Non Credit Related Close-Out;

(iv)

to the extent that:

(v)

(A)

the relevant Debtor’s obligation to make the Payment arises from
a Credit Related Close-Out in relation to a Hedging Agreement;
and

(B)

no Senior Event of Default is continuing at the time of that
Payment;

subject to Clause 4.13 (On or after the Senior Debt Discharge Date), if
the Majority Super Senior Creditors (or, after the Permitted Super Senior
Financing Discharge Date, the Majority Priority Senior Secured
Creditors (or, after the Priority Debt Discharge Date, the Majority NonPriority Senior Secured Creditors)) and the relevant member of the
Group give prior consent to the Payment being made;
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(b)

4.4

(vi)

if the Payment is a Payment pursuant to Clause 12.1 (Order of
application); or

(vii)

if the Payment arises directly or indirectly as a result of any close-out,
termination or other similar or equivalent action by a member of the
Group (provided that the Group will remain in compliance with any
minimum hedging requirements under the Senior Financing
Agreements).

Without prejudice to the terms and requirements of any Hedging Agreement,
nothing in this Agreement obliges a Hedge Counterparty to make a payment to
a Debtor under a Hedging Agreement to which they are both party if any
scheduled Payment due from that Debtor to the Hedge Counterparty under that
Hedging Agreement is due but unpaid. This provision shall not affect any
Payment which is due from a Hedge Counterparty to a Debtor as a result of a
Hedging Agreement to which they are both a party being terminated or closed
out.

Payment obligations continue
No Debtor shall be released from the liability to make any Payment (including of
default interest, which shall continue to accrue) under any Debt Document by the
operation of Clauses 4.2 (Restriction on Payment: Hedging Liabilities) and 4.3
(Permitted Payments: Hedging Liabilities) even if its obligation to make that Payment
is restricted at any time by the terms of any of those Clauses.

4.5

No acquisition of Hedging Liabilities
Prior to the Senior Debt Discharge Date, the Debtors and the Security Providers shall
not, and shall procure that no other member of the Group will:
(a)

enter into any Liabilities Acquisition in respect of any of the Hedging Liabilities
with any person which is not a member of the Group; or

(b)

beneficially own all or any part of the share capital of a company that is party
to a Liabilities Acquisition in respect of any of the Hedging Liabilities (unless
that Liabilities Acquisition would not have been prohibited by this Clause 4.5 if
made by a member of the Group),

in each case pursuant to which payment is made by a member of the Group to a person
which is not a member of the Group in respect of Hedging Liabilities, unless:
(i)

subject to Clause 4.13 (On or after the Senior Debt Discharge Date), the
prior consent of the Majority Super Senior Creditors (or, after the
Permitted Super Senior Financing Discharge Date, the Majority Priority
Senior Secured Creditors (or, after the Priority Debt Discharge Date, the
Majority Non-Priority Senior Secured Creditors)) is obtained; or

(ii)

the relevant Liabilities Acquisition relates to Hedging Liabilities (or
rights, benefits and/or obligations in relation thereto) in respect of which
a Payment could be made under Clause 4.3 (Permitted Payments:
Hedging Liabilities) (including any Hedging Liabilities in respect of
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which a Payment could be made under paragraph (a)(vii) of that Clause
following a close-out, termination or any other similar or equivalent
action by a member of the Group).
4.6

4.7

Amendments and Waivers: Hedging Agreements
(a)

Subject to paragraph (b) below, the Hedge Counterparties may not, at any time,
amend or waive any term of the Hedging Agreements.

(b)

A Hedge Counterparty and any member of the Group may at any time amend
or waive any term of a Hedging Agreement in accordance with the terms of that
Hedging Agreement from time to time (and subject only to any consent required
under that Hedging Agreement) if:
(i)

that amendment or waiver does not breach another term of this
Agreement; and

(ii)

that amendment or waiver will not result in the Group ceasing to be in
compliance with any minimum hedging requirements under the Debt
Financing Agreements.

Security: Hedge Counterparties
The Hedge Counterparties may not take, accept or receive the benefit of any Security,
guarantee, indemnity or other assurance against loss from any member of the Group or
Security Provider in respect of the Hedging Liabilities other than:
(a)

the Transaction Security;

(b)

any guarantee, indemnity or other assurance against loss contained in:
(i)

the Super Senior Facility Agreement, any other Permitted Super Senior
Financing Agreement, the Priority Senior Secured Notes Purchase
Agreement, any Permitted Priority Senior Secured Financing
Agreement, the Senior Secured Notes Purchase Agreement, or any
Permitted Senior Secured Financing Agreement;

(ii)

this Agreement;

(iii)

any Common Assurance; or

(iv)

the relevant Hedging Agreement (provided any such guarantee,
indemnity or other assurance against loss is no greater in extent than any
of those referred to in paragraphs (i) to (iii) above, ignoring for this
purpose any limitations applicable to any guarantee, indemnity or other
assurance referred to in paragraphs (i) to (iii) above);

(c)

as otherwise contemplated by Clause 3.3 (Security and Guarantees: Senior
Creditors), and

(d)

the indemnities contained in the ISDA Master Agreements (in the case of a
Hedging Agreement which is based on an ISDA Master Agreement) or any
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indemnities which are similar in meaning and effect to those indemnities (in the
case of a Hedging Agreement which is not based on an ISDA Master
Agreement).
4.8

Restriction on Enforcement: Hedge Counterparties
Subject to Clause 4.9 (Permitted Enforcement: Hedge Counterparties) and Clause 4.10
(Required Enforcement: Hedge Counterparties) and without prejudice to each Hedge
Counterparty’s rights under Clauses 10.2 (Enforcement Instructions) and 10.3 (Manner
of enforcement), the Hedge Counterparties shall not take any Enforcement Action in
respect of any of the Hedging Liabilities or any of the hedging transactions under any
of the Hedging Agreements at any time.

4.9

Permitted Enforcement: Hedge Counterparties
(a)

To the extent it is able to do so under the relevant Hedging Agreement, a Hedge
Counterparty may terminate or close-out in whole or in part any hedging
transaction under that Hedging Agreement prior to its stated maturity:
(i)

if a Senior Acceleration Event has occurred and is continuing;

(ii)

if:
(A)

in relation to a Hedging Agreement which is based on the 1992
ISDA Master Agreement:
(1)

an Illegality or Tax Event or Tax Event Upon Merger
(each as defined in the 1992 ISDA Master Agreement):
or

(2)

an event similar in meaning and effect to a “Force
Majeure Event” (as defined in paragraph (B) below),

has occurred in respect of that Hedging Agreement;
(B)

in relation to a Hedging Agreement which is based on the 2002
ISDA Master Agreement, an Illegality or Tax Event, Tax Event
Upon Merger or a Force Majeure Event (each as defined in the
2002 ISDA Master Agreement) has occurred in respect of that
Hedging Agreement; or

(C)

in relation to a Hedging Agreement which is not based on an
ISDA Master Agreement, any event similar in meaning and
effect to an event described in paragraphs (A) or (B) above has
occurred under and in respect of that Hedging Agreement;

(iii)

if an Insolvency Event of Default has occurred and is continuing in
relation to a Debtor which is party to that Hedging Agreement;

(iv)

subject to Clause 4.13 (On or after the Senior Debt Discharge Date), if
the Majority Super Senior Creditors (or, after the Permitted Super Senior
Financing Discharge Date, the Majority Priority Senior Secured
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Creditors (or, after the Priority Debt Discharge Date, the Majority NonPriority Senior Secured Creditors)) and the member of the Group party
to the relevant Hedging Agreement give prior consent to that termination
or close-out being made; or
(v)

(b)

(c)

for the purpose of ensuring that the aggregate notional amount of all
hedging entered into by the Group with one or more hedge counterparty
in respect of any specific indebtedness or other exposure does not exceed
the maximum aggregate amount of that indebtedness or other exposure
from time to time (in each case to the extent agreed by the member of
the Group party to that Hedging Agreement, it being noted that the
Group may wish to enter into basis rate swaps and/or other arrangements
which may result in the notional amount of hedging being increased as
part of a general hedging strategy).

If a Debtor has defaulted on any Payment due under a Hedging Agreement (after
allowing any applicable notice or grace periods) and the default has continued
unwaived for more than five Business Days after notice of that default has been
given to the Security Agent pursuant to paragraph (g) of Clause 20.3
(Notification of prescribed events), the relevant Hedge Counterparty:
(i)

may, to the extent it is able to do so under the relevant Hedging
Agreement, terminate or close-out in whole or in part any hedging
transaction under that Hedging Agreement; and

(ii)

until the Security Agent has given notice to that Hedge Counterparty
that the Transaction Security is being enforced, or that any formal steps
are being taken to enforce the Transaction Security, in each case in
accordance with the terms of this Agreement and the relevant Security
Documents, shall be entitled to exercise any right it might otherwise
have to sue for, commence or join legal or arbitration proceedings
against any Debtor to recover any Hedging Liabilities due under that
Hedging Agreement.

After the occurrence of an Insolvency Event in relation to any Group Company
or any Security Provider, to the extent permitted by the relevant Hedging
Agreement, each Hedge Counterparty shall be entitled to exercise any right it
may otherwise have in respect of that Group Company or Security Provider to:
(i)

prematurely close-out or terminate any Hedging Liabilities of that
Group Company in accordance with the terms of the relevant Hedging
Agreement;

(ii)

make a demand under any guarantee, indemnity or other assurance
against loss given by that Group Company or Security Provider in
respect of any relevant Hedging Liabilities;

(iii)

exercise any right of set-off or take or receive any Payment in respect of
any relevant Hedging Liabilities of that Group Company or Security
Provider; or
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(iv)
4.10

Required Enforcement: Hedge Counterparties
(a)

4.11

4.12

claim and prove in the liquidation of that Group Company or Security
Provider for the Hedging Liabilities owing to it.

Subject to paragraph (b) below, a Hedge Counterparty shall promptly terminate
or close-out in full any hedging transaction under all or any of the Hedging
Agreements to which it is party prior to their stated maturity, following:
(i)

the occurrence of a Senior Acceleration Event which is continuing and
delivery to it of a notice from the Security Agent that such Senior
Acceleration Event has occurred and is continuing; and

(ii)

delivery to it of a subsequent notice from the Security Agent (acting on
the instructions of an Instructing Group) instructing it to do so.

(b)

Paragraph (a) above shall not apply to the extent that such Senior Acceleration
Event occurred as a result of an arrangement made between any Debtor, or, as
the case may be, Security Provider and any Senior Creditor with the purpose of
bringing about that Senior Acceleration Event.

(c)

If a Hedge Counterparty is entitled to terminate or close-out any hedging
transaction under paragraph (b) of Clause 4.9 (Permitted Enforcement: Hedge
Counterparties) (or would have been able to if that Hedge Counterparty had
given the notice referred to in that paragraph) but has not terminated or closed
out each such hedging transaction, that Hedge Counterparty shall promptly
terminate or close-out in full each such hedging transaction following a request
to do so by the Security Agent (acting on the instructions of an Instructing
Group).

Treatment of Payments due to Debtors on termination of hedging transactions
(a)

If, on termination of any hedging transaction under any Hedging Agreement
occurring after a Distress Event, a settlement amount or other amount
(following the application of any Close-Out Netting, Payment Netting or
Inter-Hedging Agreement Netting in respect of that Hedging Agreement) falls
due from a Hedge Counterparty to the relevant Debtor then that amount shall be
paid by that Hedge Counterparty to the Security Agent, treated as the proceeds
of enforcement of the Transaction Security and applied in accordance with the
terms of this Agreement.

(b)

The payment of that amount by the Hedge Counterparty to the Security Agent
in accordance with paragraph (a) above shall discharge the Hedge
Counterparty’s obligation to pay that amount to that Debtor.

Terms of Hedging Agreements
(a)

The Hedge Counterparties (to the extent party to the Hedging Agreement in
question) and the Debtors party to the Hedging Agreements shall ensure that, at
all times:
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(i)

(ii)

each Hedging Agreement is based either:
(A)

on an ISDA Master Agreement; or

(B)

on another framework agreement which is similar in effect to an
ISDA Master Agreement;

in the event of a termination of the hedging transaction entered into
under a Hedging Agreement, whether as a result of:
(A)

a Termination Event or an Event of Default, each as defined in
the relevant Hedging Agreement (in the case of a Hedging
Agreement which is based on an ISDA Master Agreement); or

(B)

an event similar in meaning and effect to either of those
described in paragraph (A) above (in the case of a Hedging
Agreement which is not based on an ISDA Master Agreement),

that Hedging Agreement will:

(iii)

(b)

(1)

if it is based on a 1992 ISDA Master Agreement, provide
for payments under the “Second Method” and will make
no material amendment to section 6(e) (Payments on
Early Termination) of the ISDA Master Agreement;

(2)

if it is based on a 2002 ISDA Master Agreement, make
no material amendment to the provisions of section 6(e)
(Payments on Early Termination) of the ISDA Master
Agreement; or

(3)

if it is not based on an ISDA Master Agreement, provide
for any other method the effect of which is that the party
to which that event is referable will be entitled to receive
payment under the relevant termination provisions if the
net replacement value of all terminated transactions
entered into under that Hedging Agreement is in its
favour; and

each Hedging Agreement will provide that the relevant Hedge
Counterparty will be entitled to designate an Early Termination Date (as
defined in the relevant ISDA Master Agreement) or otherwise be able to
terminate each transaction under such Hedging Agreement if so required
pursuant to paragraphs (a) and (b) of Clause 4.10 (Required
Enforcement: Hedge Counterparties).

Unless otherwise agreed by the Parent from time to time:
(i)

each Hedging Agreement shall be documented using the 1992 ISDA
Master Agreement;

(ii)

each Hedging Agreement shall include only standard ISDA
representations and undertakings (and not, for the avoidance of doubt,
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any additional representations and undertakings contained in the Senior
Financing Agreements), in each case amended as necessary so as to be
no more onerous on any member of the Group than the provisions of the
Senior Financing Agreements;
(iii)

no Hedging Agreement shall contain any events of default (however
described) other than the following:
(A)

failure by the member of the Group party to that Hedging
Agreement to pay on the due date any amount payable by it
under that Hedging Agreement (subject to any applicable grace
period);

(B)

the occurrence of a Senior Acceleration Event which is
continuing; and

(C)

the occurrence of an Insolvency Event of Default in relation to
the member of the Group which is party to that Hedging
Agreement,

provided that, for the avoidance of doubt, a Hedging Agreement may
contain standard ISDA termination events relating to illegality, tax
events and force majeure;
(iv)

in the event of any refinancing, replacement, increase or other
restructuring of all or any part of the Senior Liabilities (a
“Refinancing”) each Hedge Counterparty shall promptly provide its
consent to any amendment to, request under and/or replacement of any
Hedging Agreement or other Debt Document required by the Parent in
order to facilitate that Refinancing (a “Refinancing Request”), in each
case unless such Refinancing is materially prejudicial to the interests of
that Hedge Counterparty (provided that such Refinancing shall not be
considered materially prejudicial if any amended or replacement
intercreditor arrangements place that Hedge Counterparty in
substantially the same, or a better, position relative to the other Senior
Creditors as it was in under the intercreditor arrangements existing
immediately prior to such amendment or replacement); and

(v)

in the event that a Hedge Counterparty (1) does not consent to any
Refinancing Request (without prejudice to its obligations under
sub-paragraph (iv) above) or (2) does not consent to any other
amendment or waiver requested by a member of the Group pursuant to
Clause 23 (Consents, Amendments and Override) (in each case within
the time period specified by the relevant member of the Group for
consent to be provided, which shall not be shorter than five Business
Days from the date the relevant request is made by a member of the
Group), each member of the Group shall be entitled to:
(A)

terminate any hedging arrangements with that Hedge
Counterparty (the “Non-Consenting Counterparty”) (and the
amount payable to or by the Non-Consenting Counterparty on
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such early termination shall be calculated on the basis that an
Additional Termination Event has occurred and that both the
Non-Consenting Counterparty and the relevant member of the
Group are Affected Parties or on such other basis as may be
agreed by the Non-Consenting Counterparty and the relevant
member of the Group); and/or
(B)

require that any of those arrangements (the “Transferred
Arrangements”) be transferred (and the Non-Consenting
Counterparty will so transfer) to another person selected by the
Parent (the “Acquiring Counterparty”) willing to assume the
same (with the transfer price payable by the Acquiring
Counterparty or, as the case may be, the Non-Consenting
Counterparty being equal to the amount that would have been
payable to or by the Non-Consenting Counterparty upon the
early termination of the Transferred Arrangements under the
relevant Hedging Agreements by reason of an Additional
Termination Event on the proposed transfer date, and on the
basis that both the Non-Consenting Counterparty and the
relevant Debtor are Affected Parties or as otherwise agreed by
the Non-Consenting Counterparty and the relevant member of
the Group),

where the terms “Additional Termination Event” and “Affected Parties”
as used above shall have the meaning given to them in the relevant
Hedging Agreements (or if a Hedging Agreement is not based on an
ISDA Master Agreement, such terms shall have the meaning given to
the equivalent provisions used in that Hedging Agreement).
Each Hedge Counterparty will, on the request of the Parent, as soon as
reasonably practical execute any document and/or take such other action as is
reasonably required to effect any amendment, replacement, waiver or release of
a Hedging Agreement or other Debt Document requested by the Parent in
accordance with paragraph (iv) above.
(c)

Notwithstanding anything to the contrary in any Secured Debt Document but
without prejudice to any minimum hedging requirements in the Debt Financing
Agreements, no default (however described) under the terms of a Hedging
Agreement (or the termination of a Hedging Agreement) shall constitute an
Event of Default (other than any non-payment default constituting a Senior
Payment Default).

(d)

Notwithstanding anything to the contrary in any Hedging Agreement, no
Hedging Agreement shall prohibit or restrict any action by any member of the
Group not prohibited or restricted under the Secured Debt Documents.

(e)

Any hedging agreement executed by any member of the Group prior to the date
on which it became a member of the Group which the Parent intends should
become a Hedging Agreement (an “Existing Hedging Agreement”) shall be
deemed amended by this Agreement to the extent necessary so as to ensure that
the terms of such Existing Hedging Agreement comply with the terms of this
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Agreement in all respects (and the relevant Debtor and the Hedge Counterparty
party to such Existing Hedging Agreement each consent and agree to all such
amendments by their execution of, or accession to, this Agreement and
acknowledge and confirm that the Existing Hedging Agreement will be
construed accordingly).
(f)
4.13

To the extent that the terms of a Hedging Agreement are inconsistent with the
terms of this Agreement the terms of this Agreement shall prevail.

On or after the Senior Debt Discharge Date
At any time on or after the Senior Debt Discharge Date, any action which is permitted
under any of Clause 4.3 (Permitted Payments: Hedging Liabilities), Clause 4.5 (No
acquisition of Hedging Liabilities) or Clause 4.9 (Permitted Enforcement: Hedge
Counterparties) by reason of the prior consent of the Majority Super Senior Creditors
(or, after the Permitted Super Senior Financing Discharge Date, the Majority Priority
Senior Secured Creditors (or, after the Priority Debt Discharge Date, the Majority NonPriority Senior Secured Creditors)) will, unless otherwise agreed by the Parent by
reference to this Clause 4.13, be permitted.

4.14

4.15

Notice and acknowledgement of Transaction Security
(a)

Each Debtor that has created Transaction Security over any of its rights under
any Hedging Agreement hereby gives notice (including in terms as required by
the applicable Security Document) to each Hedge Counterparty of the
Transaction Security over such Hedging Agreements created pursuant to the
Security Documents.

(b)

Each Hedge Counterparty, by its entry into this Agreement (or, as the case may
be, by its entry into a Creditor/Agent Accession Undertaking as a Hedge
Counterparty):
(i)

agrees and consents to any Debtor granting Transaction Security (by
way of assignment, charge or otherwise) over all or any part of its rights
under any Hedging Agreement to which that Hedge Counterparty is a
party; and

(ii)

acknowledges receipt of the notice given under paragraph (a) above and
that it will continue to deal solely with the relevant Debtor in relation to
that Hedging Agreement until such time as it receives any written notice
(as permitted by the applicable Security Document) to the contrary from
the Security Agent following the occurrence of an Acceleration Event
which is continuing.

Priority Hedging
(a)

In order to designate any Interest Rate Hedging Liabilities, Currency Hedging
Liabilities or, as the case may be, Other Hedging Liabilities as Priority Hedging
Liabilities, in respect of Interest Rate Hedging Liabilities and/or Currency
Hedging Liabilities they must be Priority Interest Rate/Currency Hedging, and
the relevant Debtor and Hedge Counterparty shall deliver to the Security Agent
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a Designated Super Senior Hedging Amount Notice detailing the relevant
Interest Rate Hedging Liabilities, the Currency Hedging Liabilities or, as the
case may be, the Other Hedging Liabilities and the notional principal amount
relating to the relevant Hedging Liabilities (subject to the following paragraphs
of this Clause 4.15, each a “Designated Super Senior Hedging Amount”) in
respect of which the relevant Hedge Counterparty shall at any time be entitled
to share in the proceeds of any Distressed Disposal and receive recoveries
pursuant to Clause 12.1 (Order of application) pari passu with the Super Senior
Lenders, any other Permitted Super Senior Financing Creditors and other
Priority Hedge Counterparties as a Priority Hedge Counterparty.
(b)

Subject to the following paragraphs of this Clause 4.15, at any time on or prior
to the entry into a Hedging Agreement, a Debtor and a Hedge Counterparty
together may increase or decrease the Designated Super Senior Hedging
Amount in respect of such Hedge Counterparty’s Interest Rate Hedging
Liabilities, Currency Hedging Liabilities or, as the case may be, Other Hedging
Liabilities, by delivering a Designated Super Senior Hedging Amount Notice to
this effect to the Security Agent. Should a Hedge Counterparty decrease its
Designated Super Senior Hedging Amount in relation to Interest Rate Hedging
Liabilities, Currency Hedging Liabilities or, as the case may be, Other Hedging
Liabilities, pursuant to this paragraph (b), an amount equal to such decrease
shall become available again as part of determining compliance with the Priority
Interest Rate/Currency Hedging Amount or, as the case may be, the Priority
Other Hedging Amount.

(c)

The aggregate of all Priority Hedge Counterparties’ Designated Super Senior
Hedging Amounts in respect of Interest Rate Hedging Liabilities and Currency
Hedging Liabilities (taking into account any increase or decrease referred to in
paragraph (b) above and decrease in paragraph (e) below) may not at any time
be in breach of the Priority Interest Rate/Currency Hedging Amount. To the
extent that a Debtor and a Hedge Counterparty together submit a Designated
Super Senior Hedging Amount Notice pursuant to this Clause 4.15 or a notice
under paragraph (b) above which would cause the Priority Interest
Rate/Currency Hedging Amount to be exceeded, the Designated Super Senior
Hedging Amount detailed on such Designated Super Senior Hedging Amount
Notice shall be deemed to be reduced to an amount to ensure compliance with
the Priority Interest Rate/Currency Hedging Amount immediately prior to the
submission of such Designated Super Senior Hedging Amount Notice.

(d)

The aggregate of all Priority Hedge Counterparties’ Designated Super Senior
Hedging Amounts in respect of Other Hedging Liabilities (taking into account
any increase or decrease referred to in paragraph (b) above and decrease in
paragraph (e) below) may not at any time be in breach of the Priority Other
Hedging Amount. To the extent that a Debtor and a Hedge Counterparty
together submit a Designated Super Senior Hedging Amount Notice pursuant
to this Clause 4.15 or a notice under paragraph (b) above which would cause
the Priority Other Hedging Amount to be exceeded, the Designated Super
Senior Hedging Amount detailed on such Designated Super Senior Hedging
Amount Notice shall be deemed to be reduced to an amount to ensure
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compliance with the Priority Other Hedging Amount immediately prior to the
submission of such Designated Super Senior Hedging Amount Notice.
(e)

A Hedge Counterparty may resign as a Priority Hedge Counterparty by written
notice to the Parent and the Security Agent confirming that the Designated
Super Senior Hedging Amount (taking into account any increase or decrease
pursuant to paragraph (b) above) in respect of its Hedging Liabilities shall be
reduced to zero and amount equal to such Designated Super Senior Hedging
Amount shall become available again.

(f)

The Parties authorise the Security Agent to disclose by written notice to the
Parent and/or any third party contemplating accession as a Hedge Counterparty,
upon request, all notices referred to in this Clause 4.15.

5.

HOLDCO LIABILITIES

5.1

Restriction on Payment: Holdco Liabilities
Prior to the Final Discharge Date, the Debtors shall not, and shall procure that no other
member of the Group will, make any Payment of the Holdco Liabilities at any time
unless:

5.2

(a)

that Payment is permitted under Clause 5.2 (Permitted Payments: Holdco
Liabilities), or

(b)

the taking or receipt of that Payment is permitted under Clause 5.7 (Permitted
Enforcement:).

Permitted Payments: Holdco Liabilities
Any member of the Group may directly or indirectly make any Payments in respect of
Holdco Liabilities (whether of principal, interest or otherwise) at any time if:

5.3

(a)

the Payment is not prohibited by the Debt Financing Agreements; or

(b)

in relation to each Debt Financing Agreement that prohibits the Payment, the
requisite Senior Creditors under that Debt Financing Agreement consent to that
Payment being made.

Payment obligations continue
Neither the Parent nor any other Debtor shall be released from the liability to make any
Payment (including of default interest, which shall continue to accrue) under any Debt
Document by the operation of Clauses 5.1 (Restriction on Payment: Holdco Liabilities)
and 5.2 (Permitted Payments: Holdco Liabilities) even if its obligation to make that
Payment is restricted at any time by the terms of any of those Clauses.
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5.4

No acquisition of Holdco Liabilities
Prior to the Final Discharge Date, the Debtors shall not, and shall procure that no other
member of the Group will:
(a)

enter into any Liabilities Acquisition in respect of any of the Holdco Liabilities
with any person which is not a member of the Group; or

(b)

beneficially own all or any part of the share capital of a company that is party
to a Liabilities Acquisition in respect of any of the Holdco Liabilities (unless
that Liabilities Acquisition would not have been prohibited by this Clause 5.4 if
made by a member of the Group),

in each case pursuant to which any payment is made by a member of the Group to a
person which is not a member of the Group in respect of Holdco Liabilities, unless:

5.5

(i)

that action is not prohibited by the Debt Financing Agreements;

(ii)

the relevant Liabilities Acquisition relates to Holdco Liabilities (or
rights, benefits and/or obligations in relation thereto) in respect of which
a Payment could be made under Clause 5.2 (Permitted Payments:
Holdco Liabilities); or

(iii)

in relation to each Debt Financing Agreement that prohibits that action,
the requisite Senior Creditors under that Debt Financing Agreement
consent to that action.

Security: Holdco
Prior to the Final Discharge Date, the Holdco may not take, accept or receive the benefit
of any Security, guarantee, indemnity or other assurance against loss in respect of the
Holdco Liabilities unless:

5.6

(a)

that Security, guarantee, indemnity or other assurance against loss is not
prohibited by the Debt Financing Agreements; or

(b)

in relation to each Debt Financing Agreement that prohibits that Security,
guarantee, indemnity or other assurance against loss, the requisite Senior
Creditors under that Debt Financing Agreement consent to that Security,
guarantee, indemnity or other assurance against loss.

Restrictions on Enforcement: Holdco
Subject to Clause 5.7 (Permitted Enforcement:) and unless otherwise agreed by an
Instructing Group, the Holdco shall not be entitled to take any Enforcement Action in
respect of any of Holdco Liabilities at any time prior to the Final Discharge Date.

5.7

Permitted Enforcement: Holdco
After the occurrence of an Insolvency Event in relation to the Parent, Holdco may
(unless otherwise directed by the Security Agent or unless the Security Agent has taken,
or has given notice that it intends to take, action on behalf of the Parent in accordance
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with Clause 7.5 (Filing of claims)), exercise any right it may otherwise have against the
Parent to:

5.8

(a)

accelerate any of the Holdco Liabilities or declare them prematurely due and
payable or payable on demand;

(b)

make a demand under any guarantee, indemnity or other assurance against loss
given in respect of any Holdco Liabilities;

(c)

exercise any right of set-off or take or receive any Payment in respect of any
Holdco Liabilities; or

(d)

claim and prove in the liquidation of the Parent for any Holdco Liabilities owing
to it.

Holdco Liabilities: Exceptions
Notwithstanding anything to the contrary, nothing in this Agreement or any of the
Secured Debt Documents shall prohibit or restrict:
(a)

any Payment made to the Holdco under and in accordance with the terms of any
Secured Debt Document;

(b)

prior to an Acceleration Event, any non-cash Payment or other non-cash return
made by way of a roll-up or capitalisation of any amount, an issue of shares, an
incurrence of indebtedness constituting Holdco Liabilities (including the issue
of payment-in-kind instruments) or any other similar or equivalent step, action
or arrangement,

(c)

any forgiveness, write-off or capitalisation of Holdco Liabilities (or any other
similar or equivalent step or action);

(d)

any payment made (whether cash or in kind) or other step or action taken to
facilitate any Payment (or other matter) in respect of any Holdco Liabilities (in
each case to the extent that such Payment or other matter is not prohibited by
this Clause 5); or

(e)

any Liabilities Acquisition (including any such right which arises as a result of
any debt repurchase provisions contained in any Debt Document) and any
payments or other actions arising in connection therewith (in each case unless
that Liabilities Acquisition is otherwise prohibited by the terms of the Debt
Documents).

6.

INTRA-GROUP LENDERS AND INTRA-GROUP LIABILITIES

6.1

Restriction on Payment: Intra-Group Liabilities
Prior to the Final Discharge Date, the Debtors shall not, and the Parent shall procure
that no other member of the Group will, make any Payments of the Intra-Group
Liabilities at any time unless:
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6.2

(a)

that Payment is permitted under Clause 6.2 (Permitted Payments: Intra-Group
Liabilities); or

(b)

the taking or receipt of that Payment is permitted under paragraph 6.7(c) of
Clause 6.7 (Permitted Enforcement: Intra-Group Lenders).

Permitted Payments: Intra-Group Liabilities
(a)

Subject to paragraph (b) below, the Debtors may directly or indirectly make any
Payments in respect of the Intra-Group Liabilities (whether of principal, interest
or otherwise) at any time.

(b)

Payments in respect of the Intra-Group Liabilities may not be made pursuant to
paragraph (a) above if, at the time of the Payment, an Acceleration Event has
occurred and is continuing and the Security Agent (acting on the instructions of
an Instructing Group) has delivered a written notice to the Parent stating that no
Payments may be made in respect of the Intra-Group Liabilities, in each case
unless:
(i)

prior to the Permitted Super Senior Financing Discharge Date, the
Instructing Group has consented to the Payment; or

(ii)

in relation to each Debt Financing Agreement that prohibits the Payment
being made:

(iii)
6.3

(A)

on or after the Permitted Super Senior Financing Discharge Date
but prior to the Priority Debt Discharge Date, the Majority
Priority Senior Secured Creditors (or, after the Priority Debt
Discharge Date, the Majority Non-Priority Senior Secured
Creditors)) and Hedge Counterparties have consented to the
Payment; or

(B)

any director or officer of any Debtor is required by mandatory
law to make or demand Payment of the relevant Intra-Group
Liabilities in order to avoid personal and/or criminal liability; or

that Payment is made to facilitate Payment of, prior to the Senior
Discharge Date, any Senior Liabilities.

Payment obligations continue
No Debtor shall be released from the liability to make any Payment (including of
default interest, which shall continue to accrue) under any Debt Document by the
operation of Clauses 6.1 (Restriction on Payment: Intra-Group Liabilities) and 6.2
(Permitted Payments: Intra-Group Liabilities) even if its obligation to make that
Payment is restricted at any time by the terms of any of those Clauses.
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6.4

Acquisition of Intra-Group Liabilities
(a)

Subject to paragraph (b) below, each Debtor may, and may permit any other
member of the Group to:
(i)

enter into any Liabilities Acquisition; or

(ii)

beneficially own all or any part of the share capital of a company that is
party to a Liabilities Acquisition,

in respect of any Intra-Group Liabilities at any time.

6.5

(b)

Subject to paragraph (c) below, no action described in paragraph (a) above may
take place in respect of any Intra-Group Liabilities if, at the time of that action,
an Acceleration Event has occurred and is continuing and the Security Agent
(acting on the instructions of an Instructing Group) has delivered a written
notice to the Parent stating that no action described in paragraph (a) above may
take place in respect of any Intra-Group Liabilities.

(c)

The restrictions in paragraph (b) above shall not apply if:
(i)

prior to the Permitted Super Senior Financing Discharge Date, the
Instructing Group has consented to the relevant action; or

(ii)

on or after the Permitted Super Senior Financing Discharge Date but
prior to the Priority Debt Discharge Date, the Majority Priority Senior
Secured Creditors (or, after the Priority Debt Discharge Date, the
Majority Non-Priority Senior Secured Creditors)) and Hedge
Counterparties have consented to the Payment; or

(iii)

any director or officer of any Debtor is required by mandatory law to
make or demand Payment of the relevant Intra-Group Liabilities in order
to avoid personal and/or criminal liability; or

(iv)

that action is taken to facilitate Payment of, prior to the Senior Discharge
Date, any Senior Liabilities.

Security: Intra-Group Lenders
Prior to the Final Discharge Date, the Intra-Group Lenders may not take, accept or
receive the benefit of any Security, guarantee, indemnity or other assurance against loss
in respect of the Intra-Group Liabilities unless:
(a)

that Security, guarantee, indemnity or other assurance against loss is not
prohibited by the Debt Financing Agreements; or

(b)

prior to the Senior Discharge Date, in relation to each Senior Financing
Agreement that prohibits that Security, guarantee, indemnity or other assurance
against loss, the requisite Senior Creditors under that Senior Financing
Agreement consent to that Security, guarantee, indemnity or other assurance
against loss.
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6.6

Restriction on Enforcement: Intra-Group Lenders
Subject to Clause 6.7 (Permitted Enforcement: Intra-Group Lenders), none of the
Intra-Group Lenders shall be entitled to take any Enforcement Action in respect of any
of the Intra-Group Liabilities at any time prior to the Final Discharge Date.

6.7

Permitted Enforcement: Intra-Group Lenders
After the occurrence of an Insolvency Event in relation to any Group Company, each
Intra-Group Lender may (unless otherwise directed by the Security Agent or unless the
Security Agent has taken, or has given notice that it intends to take, action on behalf of
that Intra-Group Lender in accordance with Clause 7.5 (Filing of claims)), exercise any
right it may otherwise have against that Group Company to:
(a)

accelerate any of that Group Company’s Intra-Group Liabilities or declare them
prematurely due and payable or payable on demand;

(b)

make a demand under any guarantee, indemnity or other assurance against loss
given by that Group Company in respect of any Intra-Group Liabilities;

(c)

exercise any right of set-off or take or receive any Payment in respect of any
Intra-Group Liabilities of that Group Company; or

(d)

claim and prove in the liquidation of that Group Company for the Intra-Group
Liabilities owing to it.

Nothing in this Clause 6.7 shall limit the ability of any Intra-Group Lender from
exercising any rights in relation to any Intra-Group Liabilities owed to it if and to the
extent the exercise of such rights is required to avoid any personal liability of any
director or officer of the Intra-Group Lender.
6.8

Intra-Group Liabilities: exceptions
Notwithstanding anything to the contrary in this Agreement or any other Secured Debt
Document and without imposing any additional obligation or restriction on any member
of the Group nothing in this Agreement (including this Clause 6 or Clause 17 (Changes
to the Parties)) or any other Secured Debt Document shall prohibit or restrict any
capitalisation, forgiveness, write-off, waiver, release, transfer or other discharge of any
Intra-Group Liabilities (or any amounts due, payable or owing in connection therewith)
or any other amount due, payable or owing by one member of the Group to another
member of the Group, in the case of Intra-Group Liabilities unless an Acceleration
Event has occurred and is continuing.

7.

EFFECT OF INSOLVENCY EVENT

7.1

Cash Cover
This Clause 7 is subject to Clause 12.3 (Treatment of Cash Cover and Cash Collateral).

78
KE 47371-1:110476265.2
EU-DOCS\29944339.2

7.2

7.3

Payment of distributions
(a)

After the occurrence of an Insolvency Event in relation to any Debtor or any
Security Provider or, following an Acceleration Event which is continuing, any
member of the Group or any Security Provider, any Party entitled to receive a
distribution out of the assets of that member of the Group or Security Provider
in respect of Liabilities owed to that Party shall, subject to receiving payment
instructions and any other relevant information from the Security Agent and to
the extent it is able to do so, direct the person responsible for the distribution of
the assets of that member of the Group or Security Provider to pay that
distribution to the Security Agent until the Liabilities owing to the Secured
Parties have been paid in full.

(b)

The Security Agent shall apply distributions paid to it under paragraph (a) above
in accordance with Clause 12 (Application of Proceeds).

Set-Off
(a)

Subject to paragraph (b) below, to the extent that any member of the Group’s or
Security Provider’s Liabilities are discharged by way of set off (mandatory or
otherwise) after the occurrence of an Insolvency Event in relation to that
member of the Group or Security Provider, any Creditor which benefited from
that set off shall (if prior to a Distress Event, only if required by the Security
Agent acting on the instructions of an Instructing Group), subject to receiving
payment instructions and any other relevant information from the Security
Agent, pay an amount equal to the amount of the Liabilities owed to it which
are discharged by that set off to the Security Agent for application in accordance
with Clause 12 (Application of Proceeds).

(b)

Paragraph (a) above shall not apply to:
(i)

any such discharge of the Multi-account Overdraft Liabilities to the
extent that the relevant discharge represents a reduction from a
Permitted Gross Amount of a Multi-account Overdraft Facility to or
towards its Designated Net Amount;

(ii)

any Close-Out Netting by a Hedge Counterparty or a Hedging Ancillary
Lender;

(iii)

any Payment Netting by a Hedge Counterparty or a Hedging Ancillary
Lender;

(iv)

any Inter-Hedging Agreement Netting by a Hedge Counterparty;

(v)

any Inter-Hedging Ancillary Document Netting by a Hedging Ancillary
Lender; and

(vi)

any set-off which gives effect to a Permitted Payment (or another
payment or distribution not prohibited by the terms of this Agreement)
which is otherwise permitted to be made under this Agreement
notwithstanding the occurrence of the relevant Insolvency Event.
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7.4

Non-cash distributions
Subject to Clause 12.1 (Order of application), if the Security Agent or any other
Secured Party receives a distribution in a form other than in cash in respect of any of
the Liabilities, the Liabilities will not be reduced by that distribution until and except
to the extent that the realisation proceeds are actually applied towards the Liabilities.

7.5

Filing of claims
Without prejudice to any Ancillary Lender’s right of netting or set off relating to a
Multi-account Overdraft Facility (to the extent that the netting or set off represents a
reduction from a Permitted Gross Amount of that Multi-account Overdraft Facility to
or towards its Designated Net Amount), after the occurrence of an Insolvency Event in
relation to any Debtor or Security Provider (or, following an Acceleration Event which
is continuing, any member of the Group or any Security Provider), each Creditor
irrevocably authorises the Security Agent (acting in accordance with Clause 7.7
(Security Agent instructions)), on its behalf, to:

7.6

(a)

take any Enforcement Action (in accordance with the terms of this Agreement)
against that member of the Group or Security Provider;

(b)

demand, sue, prove and give receipt for any or all of that member of the Group’s
or Security Provider’s Liabilities;

(c)

collect and receive all distributions of, or on account of, any or all of that
member of the Group’s or Security Provider’s Liabilities; and

(d)

file claims, take proceedings and do all other things the Security Agent
considers reasonably necessary to recover that member of the Group’s or
Security Provider’s Liabilities.

Creditors’ actions
Each Creditor will:
(a)

do all things that the Security Agent (acting in accordance with Clause 7.7
(Security Agent instructions)) reasonably requests in order to give effect to this
Clause 7.6; and

(b)

if the Security Agent is not entitled to take any of the actions contemplated by
this Clause 7.6 or if the Security Agent (acting in accordance with Clause 7.7
(Security Agent instructions)) requests that a Creditor take that action, undertake
that action itself in accordance with the instructions of the Security Agent
(acting in accordance with Clause 7.7 (Security Agent instructions)) or grant a
power of attorney to the Security Agent (on such terms as the Security Agent
(acting in accordance with Clause 7.7 (Security Agent instructions)) may
reasonably require.
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7.7

Security Agent instructions
For the purposes of Clause 7.5 (Filing of claims) and Clause 7.6 (Creditors’ actions)
the Security Agent shall act:
(a)

on the instructions of the group of Senior Creditors entitled, at that time, to give
instructions under Clause 10.2 (Enforcement Instructions) or Clause 10.3
(Manner of enforcement); or

(b)

in the absence of any such instructions, as the Security Agent sees fit.

8.

TURNOVER OF RECEIPTS

8.1

Cash Cover
This Clause 8 is subject to Clause 12.3 (Treatment of Cash Cover and Cash Collateral).

8.2

Turnover by the Creditors
Subject to Clause 8.3 (Exclusions), Clause 8.4 (Permitted assurance and receipts) and
Clause 14 (Additional Debt), if at any time prior to the Final Discharge Date, any
Creditor receives or recovers from any member of the Group or any Security Provider:
(a)

any Payment or distribution of, or on account of or in relation to:
(i)

any of the Liabilities which is prohibited by the terms of this Agreement;
or

(ii)

following the occurrence of a Senior Distress Event which is continuing,
any Hedging Liabilities, Senior Secured Notes Liabilities, Priority
Senior Secured Liabilities, Permitted Priority Senior Secured Financing
Liabilities, Permitted Super Senior Financing Liabilities or Permitted
Senior Secured Financing Liabilities;

(b)

other than where Clause 7.3 (Set-Off) applies, any amount by way of set off in
respect of any of the Liabilities owed to it which does not give effect to a
Permitted Payment (or another payment or distribution not otherwise prohibited
by the terms of this Agreement);

(c)

notwithstanding paragraphs (a) and (b) above, and other than where Clause 7.3
(Set-Off) applies, any amount:
(i)

on account of, or in relation to, any of the Liabilities after the occurrence
of a Distress Event (including as a result of any litigation or proceedings
against a member of the Group or Security Provider); or

(ii)

by way of set-off in respect of any of the Liabilities owed to it after the
occurrence of a Distress Event,
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other than, in each case:
(A)

any amount received or recovered in accordance with Clause 12
(Application of Proceeds); and

(B)

in the case of Intra-Group Liabilities, any amount received or
recovered in accordance with Clause 6 (Intra-Group Lenders
and Intra-Group Liabilities) (to the extent permitted to be
received or recovered notwithstanding that an Acceleration
Event is continuing);

(d)

the proceeds of any enforcement of any Transaction Security except in
accordance with Clause 12 (Application of Proceeds); or

(e)

other than where Clause 7.3 (Set-Off) or Clause 14 (Additional Debt) applies,
any distribution in cash or in kind or Payment of, or on account of or in relation
to, any of the Liabilities owed by any member of the Group or any Security
Provider which is not in accordance with Clause 12 (Application of Proceeds)
and which is made as a result of, or after, the occurrence of an Insolvency Event
in respect of that member of the Group or Security Provider,

that Creditor will:
(i)

(ii)

8.3

in relation to receipts and recoveries not received or recovered by way
of set-off:
(A)

hold an amount of that receipt or recovery equal to the Relevant
Liabilities (or if less, the amount received or recovered) on trust
for the Security Agent and promptly pay that amount to the
Security Agent for application in accordance with the terms of
this Agreement; and

(B)

promptly pay an amount equal to the amount (if any) by which
the receipt or recovery exceeds the Relevant Liabilities to the
Security Agent for application in accordance with the terms of
this Agreement; and

in relation to receipts and recoveries received or recovered by way of
set-off promptly pay an amount equal to that recovery to the Security
Agent for application in accordance with the terms of this Agreement.

Exclusions
Clause 8.2 (Turnover by the Creditors) shall not apply to any receipt or recovery
(a)

by way of:
(i)

Close-Out Netting by a Hedge Counterparty or a Hedging Ancillary
Lender;

(ii)

Payment Netting by a Hedge Counterparty or a Hedging Ancillary
Lender;
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8.4

(iii)

Inter-Hedging Agreement Netting by a Hedge Counterparty; or

(iv)

Inter-Hedging Ancillary Document Netting by a Hedging Ancillary
Lender, or

(b)

by an Ancillary Lender by way of that Ancillary Lender’s right of netting or
set-off relating to a Multi-account Overdraft Facility (to the extent that that
netting or set-off represents a reduction from a Permitted Gross Amount of that
Multi-account Overdraft Facility to or towards its Designated Net Amount);

(c)

made in accordance with Clause 13 (Equalisation);

(d)

to the extent that such receipt or recovery was funded directly or indirectly with
Permitted Super Senior Financing Debt (other than any indebtedness incurred
by any member of the Group under the Super Senior Facility Agreement),
Permitted Priority Senior Secured Financing Debt and/or Permitted Senior
Secured Financing Debt; or

(e)

in respect of funds received by the Security Agent for its own account;

(f)

that has been distributed by a Senior Secured Notes Creditor Representative to
the Senior Secured Notes Creditors in accordance with the Senior Secured Notes
Finance Documents, unless the Senior Secured Notes Creditor Representative
had received at least two Business Days’ prior notice that an Acceleration Event
or an Insolvency Event has occurred in relation to a Debtor or that the receipt
or recovery falls within Clause 8.2 (Turnover by the Creditors) in each case
prior to distribution of the relevant amount; or

(g)

that has been distributed by the Priority Senior Secured Notes Creditor
Representative to the Priority Senior Secured Facility Creditors in accordance
with the Priority Senior Secured Notes Finance Documents, unless the Priority
Senior Secured Notes Creditor Representative had received at least two
Business Days’ prior notice that an Acceleration Event or an Insolvency Event
has occurred in relation to a Debtor or Security Provider or that the receipt or
recovery falls within Clause 8.2 (Turnover by the Creditors) in each case prior
to distribution of the relevant amount.

Permitted assurance and receipts
Nothing in this Agreement shall restrict the ability of any Senior Creditor or the Holdco
to:
(a)

arrange with any person which is not a member of the Group or a Security
Provider any assurance against loss in respect of, or reduction of its credit
exposure to, a Debtor or Security Provider (including assurance by way of credit
based derivative or sub participation); or

(b)

make any assignment or transfer permitted by Clause 17 (Changes to the
Parties),
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which:
(i)

is not prohibited by any Debt Financing Agreement; and

(ii)

is not in breach of:
(A)

Clause 4.5 (No acquisition of Hedging Liabilities); or

(B)

Clause 5.4 (No acquisition of Holdco Liabilities),

and that Senior Creditor or the Holdco shall not be obliged to account to any other Party
for any sum received by it as a result of that action.
8.5

Sums received by Debtors and Security Providers
If any of the Debtors or any Security Provider receives or recovers any sum which,
under the terms of any of the Secured Debt Documents, should have been paid to the
Security Agent, that Debtor, or, as the case may be, Security Provider will:

8.6

(a)

hold an amount of that receipt or recovery equal to the Relevant Liabilities (or
if less, the amount received or recovered) on trust for the Security Agent and,
unless otherwise agreed by the Security Agent and subject to receiving payment
instructions and any other relevant information from the Security Agent,
promptly pay that amount to the Security Agent for application in accordance
with the terms of this Agreement; and

(b)

unless otherwise agreed by the Security Agent and subject to receiving payment
instructions and any other relevant information from the Security Agent,
promptly pay an amount equal to the amount (if any) by which the receipt or
recovery exceeds the Relevant Liabilities to the Security Agent for application
in accordance with the terms of this Agreement.

Saving provision
If, for any reason, any of the trusts expressed to be created in this Clause 8 should fail
or be unenforceable, that affected Creditor, Lender, Debtor or Security Provider will,
unless otherwise agreed by the Security Agent and subject to receiving payment
instructions and any other relevant information from the Security Agent, promptly pay
an amount equal to that receipt or recovery to the Security Agent for application in
accordance with the terms of this Agreement.

9.

REDISTRIBUTION

9.1

Recovering Creditor’s rights
(a)

Any amount paid by a Creditor (a “Recovering Creditor”) to the Security
Agent under Clause 7 (Effect of Insolvency Event) or Clause 8 (Turnover of
Receipts) shall be treated as having been paid by the relevant Debtor, or, as the
case may be, Security Provider and distributed to the Security Agent, Agents,
Arrangers and Senior Creditors (each a “Sharing Creditor”) in accordance
with the terms of this Agreement.
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(b)

9.2

Reversal of redistribution
(a)

(b)

9.3

On a distribution by the Security Agent under paragraph (a) above of a Payment
received by a Recovering Creditor from a Debtor or Security Provider, as
between the relevant Debtor or Security Provider and the Recovering Creditor
an amount equal to the amount received or recovered by the Recovering
Creditor and paid to the Security Agent (the “Shared Amount”) will be treated
as not having been paid by that Debtor, or, as the case may be, Security Provider.

If any part of the Shared Amount received or recovered by a Recovering
Creditor becomes repayable to a Debtor, or, as the case may be, Security
Provider and is repaid by that Recovering Creditor to that Debtor, or, as the case
may be, Security Provider, then:
(i)

each Sharing Creditor shall, upon request of the Security Agent, pay to
the Security Agent for the account of that Recovering Creditor an
amount equal to the appropriate part of its share of the Shared Amount
(together with an amount as is necessary to reimburse that Recovering
Creditor for its proportion of any interest on the Shared Amount which
that Recovering Creditor is required to pay) (the “Redistributed
Amount”); and

(ii)

as between the relevant Debtor or Security Provider, each Recovering
Creditor and each relevant Sharing Creditor, an amount equal to the
relevant Redistributed Amount will be treated as not having been paid
by that Debtor or Security Provider.

The Security Agent shall not be obliged to pay any Redistributed Amount to a
Recovering Creditor under paragraph (a)(i) above until it has been able to
establish to its satisfaction that it has actually received that Redistributed
Amount from the relevant Sharing Creditor.

Deferral of Subrogation
(a)

No Creditor, Debtor or Security Provider will exercise any rights which it may
have by reason of the performance by it of its obligations under the Debt
Documents to take the benefit (in whole or in part and whether by way of
subrogation or otherwise) of any rights under the Debt Documents of any
Creditor which ranks ahead of it in accordance with the priorities set out in
Clause 2 (Ranking and Priority) until such time as all of the Liabilities owing
to each prior ranking Creditor (or, in the case of any Debtor or Security
Provider, owing to each Creditor) have been irrevocably paid in full.

(b)

No Intra-Group Lender or Holdco will exercise any rights which it may have to
take the benefit (in whole or in part and whether by way of subrogation or
otherwise) of any rights under the Debt Documents of any other prior ranking
Creditor until such time as all of the Liabilities owing to each prior ranking
Creditor have been irrevocably paid in full.
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10.

ENFORCEMENT OF TRANSACTION SECURITY

10.1

Cash Cover
This Clause 10 is subject to Clause 12.3 (Treatment of Cash Cover and Cash
Collateral).

10.2

Enforcement Instructions
(a)

The Security Agent may refrain from enforcing the Transaction Security unless
instructed otherwise by an Instructing Group and unless indemnified and/or
secured and/or prefunded to the Security Agent’s satisfaction, such instructions
being the “Enforcement Instructions”.

(b)

Subject to the Transaction Security having become enforceable in accordance
with its terms, an Instructing Group may give or refrain from giving instructions
to the Security Agent to enforce or refrain from enforcing the Transaction
Security as they see fit provided that the Enforcement Instructions given by the
Instructing Group are Qualifying Instructions.

(c)

The Security Agent is entitled to rely on and comply with instructions given in
accordance with this Clause 10.2.

(d)

Subject to Clause 10.6 (Security held by other Creditors), no Secured Party:
(i)

shall have any independent power to enforce, or to have recourse to, any
Transaction Security or to exercise any rights or powers arising under
the Security Documents; or

(ii)

may enforce or have recourse to any Transaction Security,

except through the Security Agent in the manner contemplated by this
Agreement.
10.3

Manner of enforcement
If the Transaction Security is being enforced pursuant to Clause 10.2 (Enforcement
Instructions), the Security Agent shall enforce the Transaction Security in such manner
(including, without limitation, the selection of any administrator, examiner or
equivalent officer of any Debtor or Security Provider to be appointed by the Security
Agent) as an Instructing Group shall instruct (provided any such instructions are
consistent with the Security Enforcement Principles) or, in the absence of any such
instructions, as the Security Agent sees fit, in each case, taking into account the
requirements of each relevant Security Document and the Security Enforcement
Principles.

10.4

Exercise of voting rights
(a)

To the fullest extent permitted under applicable law, each Holdco, each Security
Provider and each Intra-Group Lender agrees with the Security Agent that it
will cast its vote in any proposal put to the vote by or under the supervision of
any judicial or supervisory authority in respect of any insolvency, pre
86

KE 47371-1:110476265.2
EU-DOCS\29944339.2

insolvency or rehabilitation or similar proceedings relating to any member of
the Group or any Security Provider as instructed by the Security Agent.

10.5

(b)

The Security Agent shall give instructions for the purposes of paragraph (a)
above as directed by an Instructing Group.

(c)

Nothing in this Clause 10.4 entitles any Party to exercise or require any other
Creditor to exercise such power of voting or representation to waive, reduce,
discharge, extend the due date for payment or otherwise reschedule any of the
Liabilities owed to that Creditor.

Waiver of rights
To the extent permitted under applicable law and subject to Clause 10.2 (Enforcement
Instructions), Clause 10.3 (Manner of enforcement), Clause 12 (Application of
Proceeds) and paragraph (c) of Clause 11.2 (Distressed Disposals), each of the Secured
Parties, Security Providers and the Debtors waives all rights it may otherwise have to
require that the Transaction Security be enforced in any particular order or manner or
at any particular time or that any sum received or recovered from any person, or by
virtue of the enforcement of any of the Transaction Security or of any other security
interest, which is capable of being applied in or towards discharge of any of the Secured
Obligations is so applied.

10.6

Security held by other Creditors
If any Transaction Security is held by a Creditor other than the Security Agent, then
that Creditor may only enforce that Transaction Security in accordance with
instructions given by an Instructing Group pursuant to this Clause 10 (and, for this
purpose, reference to the “Security Agent” shall be construed as references to that
Creditor).

10.7

Duties owed
Each of the Secured Parties, Security Providers and the Debtors acknowledges that, in
the event that the Security Agent enforces or is instructed to enforce the Transaction
Security prior to the Senior Discharge Date, the duties of the Security Agent and of any
Receiver or Delegate owed to the Secured Parties in respect of the method, type and
timing of that enforcement or of the exploitation, management or realisation of any of
that Transaction Security shall, subject to paragraph 11.2(c) of Clause 11.2 (Distressed
Disposals), be no different to or greater than the duty that is owed by the Security Agent,
Receiver or Delegate to the Debtors or the Security Providers under general law.

11.

PROCEEDS OF DISPOSALS AND ADJUSTMENT OF MANDATORY
PREPAYMENTS

11.1

Non-Distressed Disposals
(a)

The Security Agent (on behalf of itself and the Secured Parties) hereby agrees
(and is irrevocably authorised and instructed by the Secured Parties to do so
without any consent, sanction, authority or further confirmation from any
Creditor or Debtor) that it shall (at the request and cost of the Parent), to the
extent required to facilitate a disposal which is not a Distressed Disposal,
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promptly release (or procure that any other relevant person releases) from the
Transaction Security and the Secured Debt Documents:
(i)

(b)

any Security (and/or any other claim relating to a Debt Document) over
any asset which is the subject of:
(A)

a disposal not prohibited by the terms of any Debt Financing
Agreement (including a disposal to a member of the Group, but
without prejudice to any obligation of any member of the Group
in a Debt Financing Agreement to provide replacement security);
or

(B)

any other transaction not prohibited by the terms of any Debt
Financing Agreement pursuant to which that asset will cease to
be held or owned by a member of the Group or the Security
Provider;

(ii)

any Security (and/or any other claim relating to a Debt Document) over
any document or other agreement requested in order for any member of
the Group or the Security Provider to effect any amendment or waiver
in respect of that document or agreement or otherwise exercise any
rights, comply with any obligations or take any action in relation to that
document or agreement (in each case to the extent not prohibited by the
terms of any Debt Financing Agreement);

(iii)

any Security (and/or any other claim relating to a Debt Document) over
any asset of any member of the Group which has ceased to be a Debtor
(or will cease to be a Debtor simultaneously with such release); and

(iv)

any Security (and/or any other claim relating to a Debt Document) over
any other asset to the extent that such release is in accordance with the
terms of the Debt Financing Agreements.

In the case of a disposal of shares or other ownership interests in a Debtor (or
any Holding Company of any Debtor), or any other transaction pursuant to
which a Debtor (or any Holding Company of any Debtor) will cease to be a
member of the Group or a Debtor (including, without limitation, pursuant to
Clause 17.11 (Resignation of a Debtor) or by reason of that Debtor, or a Holding
Company of that Debtor, being designated as an Unrestricted Subsidiary), the
Security Agent (on behalf of itself and the Secured Parties) hereby agrees (and
is irrevocably authorised and instructed by the Secured Parties to do so without
any consent, sanction, authority or further confirmation from any Creditor or
Debtor) that it shall (at the request and cost of the relevant Debtor or the Parent)
promptly release (or procure that any other relevant person releases) that Debtor
and its Subsidiaries from all present and future liabilities (both actual and
contingent) under the Secured Debt Documents and the respective assets of such
Debtor and its Subsidiaries (and the shares in any such Debtor and/or
Subsidiary) from the Transaction Security and the Secured Debt Documents
(including any claim relating to a Debt Document and any Guarantee Liabilities
or Other Liabilities).
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(c)

When making any request for a release pursuant to sub-paragraph (a)(i), (a)(ii)
or (a)(iv) of this Clause 11.1 the Parent shall confirm in writing to the Security
Agent that:
(i)

in the case of any release requested pursuant to sub-paragraph (a)(i) or
(a)(ii) above, the relevant disposal or other action is not prohibited by
the terms of any Debt Financing Agreement; or

(ii)

in the case of any release requested pursuant to paragraph (a)(iv) above,
the relevant release is in accordance with terms of the Debt Financing
Agreements,

and the Security Agent shall be entitled to rely on that confirmation for all
purposes under the Secured Debt Documents.
(d)

The Security Agent shall (at the cost and expense of the relevant Debtor or the
Parent but without the need for any further consent, sanction, authority or
further confirmation from any Creditor or Debtor) promptly enter into (or
procure that any relevant person enters into) and deliver such documentation
and/or take such other action as the Parent (acting reasonably) shall require to
give effect to any release or other matter contemplated by this Clause 11.1
(including the issuance of any certificates of non-crystallisation of floating
charges, any consent to dealing or any other similar or equivalent document that
may be required or desirable).

(e)

Without prejudice to the foregoing and for the avoidance of doubt, if requested
by the Parent in accordance with the terms of any of the Debt Financing
Agreements (and provided that the requested action is not expressly prohibited
by any of the other Debt Documents), the Security Agent and the other Creditors
shall (at the cost of the relevant Debtor and/or the Parent) promptly execute any
guarantee, security or other release and/or any amendment, supplement or other
documentation relating to the Security Documents as contemplated by the terms
of any of the Debt Financing Agreements (and the Security Agent is authorised
by the Secured Parties to execute, and will promptly execute if requested by the
Parent, without the need for any further consent, sanction, authority or further
confirmation from any Creditor, any such release or document on behalf of the
Creditors). When making any request pursuant to this paragraph (e) the Parent
shall confirm in writing to the Security Agent that such request is in accordance
with the terms of a Debt Financing Agreement (and the requested action is not
expressly prohibited by any of the other Debt Documents) and the Security
Agent shall be entitled to rely on that confirmation for all purposes under the
Secured Debt Documents.

(f)

Notwithstanding anything to the contrary in any Debt Document, nothing in any
Security Document shall operate or be construed so as to prevent any
transaction, matter or other step not prohibited by the terms of this Agreement
and the Debt Financing Agreements (a “Permitted Transaction”). The
Security Agent (on behalf of itself and the Secured Parties) hereby agrees (and
is irrevocably authorised and instructed by the Secured Parties to do so without
any consent, sanction, authority or further confirmation from any Party) that it
shall (at the request and cost of the Parent) promptly execute any release or other
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document and/or take such other action under or in relation to any Debt
Document (or any asset subject or expressed to be subject to any Security
Document) as is requested by the Parent in order to complete, implement or
facilitate a Permitted Transaction.
(g)

The Security Agent is irrevocably authorised by each Secured Party to (and will
on the request and at the cost of the Parent):
(i)

release the Transaction Security: and

(ii)

release each Security Provider, each Holdco, each Debtor and each other
member of the Group from all liabilities, undertakings and other
obligations under the Secured Debt Documents,

on the Final Discharge Date (or at any time following such date on the request
of the Parent).
11.2

Distressed Disposals
(a)

Subject to paragraph (d) below, if a Distressed Disposal is being effected the
Security Agent is irrevocably authorised (at the cost of the relevant Debtor,
Security Provider or the Parent and without any consent, sanction, authority or
further confirmation from any Creditor, Security Provider or Debtor):
(i)

release of Transaction Security/non crystallisation certificates: to
release the Transaction Security or any other claim over the asset which
is the subject of the Distressed Disposal and execute and deliver or enter
into any release of that Transaction Security or claim and issue any
letters of non crystallisation of any floating charge or any consent to
dealing that may, in the discretion of the Security Agent, be considered
necessary or desirable;

(ii)

release of liabilities and Transaction Security on a share sale (Debtor
or Security Provider): if the asset which is disposed of consists of shares
in the capital of a Debtor, to release:
(A)

that Debtor and any Subsidiary of that Debtor from all or any
part of:
(1)

its Borrowing Liabilities;

(2)

its Guarantee Liabilities; and

(3)

its Other Liabilities;

(B)

any Transaction Security granted by that Debtor, Security
Provider or any Subsidiary of that Debtor or Security Provider
over any of its assets; and

(C)

any other claim of any Holdco, any Intra-Group Lender or other
Debtor over that Debtor’s assets or over the assets of any
Subsidiary of that Debtor,
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on behalf of the relevant Creditors, Security Providers, Debtors and
Agents;
(iii)

release of liabilities and Transaction Security on a share sale (Holding
Company): if the asset which is disposed of consists of shares in the
capital of any Holding Company of a Debtor, to release:
(A)

that Holding Company and any Subsidiary of that Holding
Company from all or any part of:
(1)

its Borrowing Liabilities;

(2)

its Guarantee Liabilities; and

(3)

its Other Liabilities;

(B)

any Transaction Security granted by that Holding Company or
any Subsidiary of that Holding Company or a Security Provider
over any of its assets; and

(C)

any other claim of any Holdco, any Intra-Group Lender or other
Debtor over that Holding Company’s assets or over the assets of
any Subsidiary of that Holding Company,

on behalf of the relevant Creditors, Security Providers, Debtors and
Agents;
(iv)

disposal of liabilities on a share sale: if the asset which is disposed of
consists of shares in the capital of a Debtor or the Holding Company of
a Debtor and the Security Agent (acting in accordance with paragraph
(f) below) decides to dispose of all or any part of:
(A)

the Liabilities; or

(B)

the Debtor Liabilities,

owed by that Debtor or Holding Company or any Subsidiary of that
Debtor or Holding Company,
(1)

(if the Security Agent, acting in accordance with
paragraph (f) below, does not intend that any transferee
of those Liabilities or Debtor Liabilities (the
“Transferee”) will be treated as a Senior Creditor or a
Secured Party for the purposes of this Agreement), to
execute and deliver or enter into any agreement to
dispose of all or part of those Liabilities or Debtor
Liabilities provided that notwithstanding any other
provision of any Debt Document the Transferee shall not
be treated as a Senior Creditor or a Secured Party for the
purposes of this Agreement; and
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(2)

(if the Security Agent, acting in accordance with
paragraph (f) below, does intend that any Transferee will
be treated as a Senior Creditor or a Secured Party for the
purposes of this Agreement), to execute and deliver or
enter into any agreement to dispose of:
(I)

all (and not part only) of the Liabilities owed to
the Senior Creditors; and

(II)

all or part of any other Liabilities and the Debtor
Liabilities,

on behalf of, in each case, the relevant Creditors, Security
Providers, Debtors and Agents;
(v)

transfer of obligations in respect of liabilities on a share sale: if the asset
which is disposed of consists of shares in the capital of a Debtor or the
Holding Company of a Debtor (the “Disposed Entity”) and the Security
Agent (acting in accordance with paragraph (f) below) decides to
transfer to another Debtor (the “Receiving Entity”) all or any part of the
Disposed Entity’s obligations or any obligations of any Subsidiary of
that Disposed Entity in respect of:
(A)

the Intra-Group Liabilities; or

(B)

the Debtor Liabilities,

to execute and deliver or enter into any agreement to:

(b)

(1)

agree to the transfer of all or part of the obligations in
respect of those Intra-Group Liabilities or Debtor
Liabilities on behalf of the relevant Intra-Group Lenders
and Debtors to which those obligations are owed and on
behalf of the Debtors which owe those obligations; and

(2)

(if the Receiving Entity is a Holding Company of the
Disposed Entity which is also a guarantor of Senior
Liabilities) to accept the transfer of all or part of the
obligations in respect of those Intra-Group Liabilities or
Debtor Liabilities on behalf of the Receiving Entity or
Receiving Entities to which the obligations in respect of
those Intra-Group Liabilities or Debtor Liabilities are to
be transferred.

The net proceeds of each Distressed Disposal (and the net proceeds of any
disposal of Liabilities or Debtor Liabilities pursuant to paragraph (a)(iv) above)
shall be paid to the Security Agent for application in accordance with Clause 12
(Application of Proceeds) as if those proceeds were the proceeds of an
enforcement of the Transaction Security and, to the extent that any disposal of
Liabilities or Debtor Liabilities has occurred pursuant to paragraph (a)(iv)(2)
above, as if that disposal of Liabilities or Debtor Liabilities had not occurred.
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(c)

In the case of a Distressed Disposal (or a disposal of Liabilities pursuant to
paragraph (a)(iv)(2) above) effected by or at the request of the Security Agent
(acting in accordance with paragraph (d) below and on the instructions of the
Instructing Group), the Security Agent shall take reasonable care to obtain a fair
market price in the prevailing market conditions (though the Security Agent
shall have no obligation to postpone any such Distressed Disposal or disposal
of Liabilities in order to achieve a higher price).

(d)

Where Borrowing Liabilities, Guarantee Liabilities and/or Other Liabilities
would otherwise be released pursuant to paragraph (a) above, the Creditor
concerned may elect to have those Borrowing Liabilities, Guarantee Liabilities
and/or, as the case may be, Other Liabilities transferred to the Parent in which
case the Security Agent is irrevocably authorized (to the extent legally possible
and at the cost of the relevant Debtor or the Parent and without any consent,
sanction, authority or further confirmation from any Creditor or Debtor) to
execute such documents as are required to so transfer those Borrowing
Liabilities, Guarantee Liabilities and/or, as the case may be, Other Liabilities
provided that, if such transfer is not, in the opinion of the relevant Creditor,
possible or practical, the Security Agent is irrevocably authorised (at the cost of
the relevant Debtor or the Parent and without any consent, sanction, authority
or further confirmation from any Creditor or Debtor) to release the Borrowing
Liabilities, Guarantee Liabilities and/or Other Liabilities pursuant to paragraph
(a) above.

(e)

If prior to the later of the Permitted Senior Secured Financing Discharge Date
or the Senior Secured Notes Discharge Date a Distressed Disposal is being
effected, it is a further condition to the release for the benefit of the Senior
Secured Notes Creditors and Permitted Senior Secured Financing Creditors that
either:
(i)

any Senior Secured Notes Creditor Representative and any Permitted
Senior Secured Financing Creditor Representative has approved the
release; or

(ii)
(A)

the proceeds of such sale or disposal are in cash (or substantially
in cash); and

(B)

all claims of the Senior Creditors (other than in relation to
performance bonds or guarantees or similar instruments) against
a member of the Group (if any) all of whose shares (other than
any minority interest not owned by members of the Group) are
sold or disposed of pursuant to such Enforcement Action, are
unconditionally released and discharged or sold or disposed of
concurrently with such sale (and are not assumed by the
purchaser or one of its Affiliates) and all Security under the
Security Documents in respect of the assets that are sold or
disposed of is simultaneously and unconditionally released and
discharged concurrently with such sale, provided that if each
Senior Agent (acting reasonably and in good faith):
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(1)

determines that the Senior Creditors will recover a
greater amount if any such claim is sold or otherwise
transferred to the purchaser or one of its Affiliates and
not released and discharged; and

(2)

serves a written notice on the Security Agent confirming
the same,

the Security Agent shall be entitled to sell or otherwise transfer
such claim to the purchaser or one of its Affiliates; and
(C)

such sale or disposal is made:
(1)

pursuant to a Public Auction in respect of which the
Senior Creditors are entitled to participate; or

(2)

where a Financial Advisor selected by the Security Agent
has delivered an opinion in respect of such sale or
disposal that the amount received in connection
therewith is fair from a financial point of view, taking
into account all relevant circumstances, including the
method of enforcement, provided that the liability of
such Financial Advisor may be limited to the amount of
its fees in respect of such engagement (it being
acknowledged that the Security Agent shall have no
obligation to select or engage any Financial Advisor
unless it shall have been indemnified and/or secured
and/or prefunded to its satisfaction).

For the purposes of this Agreement, “entitled to participate” shall
be interpreted to mean that any offer, or indication of a potential
offer, that a holder of any Senior Liabilities makes shall be
considered by those running the Public Auction against the same
criteria as any offer, or indication of a potential offer, by any
other bidder or potential bidder. For the avoidance of doubt, if,
after having applied those same criteria, the offer or indication
of a potential offer made by a holder of any Senior Liabilities is
not considered by those running the Public Auction to be
sufficient to continue in the public auction process, such
consideration being against the same criteria as any offer, or
indication of a potential offer, by any other bidder or potential
bidder (such continuation may include being invited to review
additional information or being invited to have an opportunity to
make a subsequent or revised offer, whether in another round of
bidding or otherwise), then the right to participate which a holder
of any Senior Liabilities under this Agreement shall be deemed
to be satisfied.
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(f)

(g)

11.3

(i)

if the relevant Distressed Disposal is being effected by way of
enforcement of the Transaction Security in accordance with Clause 10.3
(Manner of enforcement), and

(ii)

in any other case:
(A)

on the instructions of an Instructing Group; or

(B)

in the absence of any such instructions, as the Security Agent
sees fit.

If any Transaction Security proposed to be released under this Clause 11.2
includes Cash Cover, the Security created or evidenced, or expressed to be
created or evidenced, under or pursuant to the relevant document in relation to
such cash cover shall not be released without the consent of the Security Agent
or the Issuing Bank or Ancillary Lender with which that Cash Cover is held.

Claims and proceeds (before Distress Event)
(a)

(b)

11.4

For the purposes of paragraphs (a)(ii), (a)(iii), (a)(iv), (a)(v), (c), (d) and (e)
above, the Security Agent shall act:

So long as the requirements of paragraph (b) below are met (or the Parent has
confirmed that if and when applicable they will be met), if any contractual,
insurance or other claim is to be made, or is made, by a member of the Group
prior to a Distress Event and that claim (or the proceeds of any such claim) is
or are expressed to be subject to the Transaction Security, the Security Agent is
irrevocably authorised by the Secured Parties (and shall at the request and the
cost of the relevant Debtor or the Parent and without need of any letter of
authority or further confirmation from any Creditor or Debtor) to:
(i)

give a consent under or release the Transaction Security, or any other
claim, over any relevant document, policy or other asset to the extent
necessary to allow that member of the Group to make that claim (and to
allow each member of the Group to comply with any obligations in
respect of that claim and those proceeds under the Secured Debt
Documents); and

(ii)

execute and deliver or enter into any such consent under or release of
that Transaction Security, or claim, that may, in the discretion of the
Parent, be necessary or desirable.

If any claim proceeds the subject of any action taken under paragraph (a)(i) or
(a)(ii) above are required to be applied in mandatory prepayment of any Senior
Liabilities then, subject to Clause 11.4 (Adjustment of Mandatory
Prepayments), those proceeds shall be applied as required by the terms of the
Secured Debt Documents.

Adjustment of Mandatory Prepayments
If the making of any mandatory prepayment by any member of the Group in respect of
any of the Senior Secured Notes Liabilities, the Priority Senior Secured Liabilities, the
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Permitted Priority Senior Secured Financing Liabilities, the Permitted Super Senior
Financing Liabilities and/or the Permitted Senior Secured Financing Liabilities
(excluding any mandatory prepayment in which any such Liabilities are required to be
discharged in full) (an “Original Mandatory Prepayment”) would directly or
indirectly result in a payment (a “Hedge Reduction Payment”) being made to any
Hedge Counterparty as a consequence of any close-out or termination (in whole or in
part) which is intended to ensure that the maximum aggregate notional amount of any
hedging does not exceed the maximum aggregate amount of any indebtedness or the
exposure the subject of that hedging, if elected by the Parent, the maximum aggregate
amount of the mandatory prepayment required to be made by the Group will be reduced
so that the aggregate of:
(a)

the amount of the reduced mandatory prepayment; and

(b)

each Hedge Reduction Payment which would result from that reduced
mandatory payment

is equal to the amount of the Original Mandatory Prepayment.
11.5

Creditors’, Security Providers’ and Debtors’ actions
(a)

Each Creditor, Security Provider and Debtor will:
(i)

do all things that the Security Agent reasonably requests in order to give
effect to this Clause 11 (Proceeds of Disposals and adjustment of
Mandatory Prepayments) (which shall include, without limitation, the
execution of any assignments, transfers, releases or other documents that
the Security Agent may consider to be necessary to give effect to the
releases or disposals contemplated by this Clause 11); and

(ii)

if the Security Agent is not entitled to take any of the actions
contemplated by this Clause 11 (Proceeds of Disposals and adjustment
of Mandatory Prepayments) or if the Security Agent requests that any
Creditor, Security Provider or Debtor take any such action, take that
action itself in accordance with the instructions of the Security Agent,

provided that the proceeds of any relevant disposal or other step or action are
applied in accordance with Clause 11.1 (Non-Distressed Disposals) or Clause
11.2 (Distressed Disposals) as the case may be.
(b)

Each Creditor, Debtor and Secured Party irrevocably authorises and instructs
the Security Agent (at the cost of the relevant Secured Party and without any
consent, sanction, authority or further confirmation from any Secured Party) to
be its agent to do anything which that Creditor, Debtor or Secured Party (as the
case may be) has authorised the Security Agent or any other Party to do under
this Agreement or is itself required to do under this Agreement, but has failed
to do (which shall include, without limitation, the execution of any assignments,
transfers, releases or other documents that the Security Agent may consider to
be necessary) to give effect to the release and disposals contemplated by this
Clause 11.
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12.

APPLICATION OF PROCEEDS

12.1

Order of application
(a)

Subject to Clause 12.2 (Prospective liabilities), Clause 12.3 (Treatment of Cash
Cover and Cash Collateral) and Clause 12.5 (Application of Holdco Shares),
all amounts from time to time received or recovered by the Security Agent
pursuant to the terms of any Debt Document or in connection with the
realisation or enforcement of all or any part of the Transaction Security (for the
purposes of this Clause 12, the “Recoveries”) shall be applied by the Security
Agent at any time as the Security Agent (in its discretion) sees fit, to the extent
permitted by applicable law (and subject to the provisions of this Clause 12), in
the following order of priority:
(i)

in discharging any sums owing to the Security Agent, any Receiver or
any Delegate, and then;

(ii)

in discharging any sums owing to any Super Senior Secured Creditor
Representative (in respect of Permitted Super Senior Financing Agent
Liabilities), any Priority Senior Secured Facility Creditor Representative
(in respect of the Priority Senior Secured Agent Liabilities), any
Permitted Priority Senior Secured Financing Creditor Representative
(in respect of the Permitted Priority Senior Secured Financing Agent
Liabilities), any Senior Secured Notes Creditor Representative (in
respect of Senior Secured Notes Agent Liabilities) or any Senior
Secured Creditor Representative (in respect of Permitted Senior Secured
Financing Agent Liabilities) on a pro rata and pari passu basis;

(iii)

in payment of all costs and expenses incurred by any Agent or Senior
Creditor in connection with any realisation or enforcement of the
Transaction Security taken in accordance with the terms of this
Agreement or any action taken at the request of the Security Agent under
Clause 7.6 (Creditors’ actions);

(iv)

in payment to:
(A)

the Priority Hedge Counterparties; and

(B)

any Super Senior Secured Creditor Representative,

for application towards the discharge of:
(1)

the Priority Hedging Liabilities (on a pro rata basis
between the Priority Hedging Liabilities of each Priority
Hedge Counterparty); and

(2)

the Permitted Super Senior Financing Arranger
Liabilities and the Permitted Super Senior Financing
Liabilities (other than the Permitted Super Senior
Financing Agent Liabilities) (in accordance with the
terms of the Super Senior Facility Agreement and any
other Permitted Super Senior Financing Documents and,
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if there is more than one Permitted Super Senior
Financing Agreement, on a pro rata basis between the
Permitted Super Senior Financing Debt in respect of each
Permitted Super Senior Financing Agreement),
on a pro rata basis and pari passu between paragraphs (1) to (2) above;
(v)

in payment to:
(A)

any Priority Senior Secured Facility Creditor Representative on
its own behalf and on the behalf of the Priority Senior Secured
Facility Creditors; and

(B)

any Permitted Priority Senior Secured Financing Creditor
Representative on its own behalf and on behalf of the Permitted
Priority Senior Secured Financing Arrangers and the Permitted
Priority Senior Secured Financing Creditors,

for application towards the discharge of:
(1)

the Priority Senior Secured Liabilities (in accordance
with the terms of the Priority Senior Secured Finance
Documents); and

(2)

the Permitted Priority Senior Secured Financing
Arranger Liabilities and the Permitted Priority Senior
Secured Financing Liabilities (other than the Permitted
Priority Senior Secured Financing Agent Liabilities) (in
accordance with the terms of the Permitted Priority
Senior Secured Financing Documents and, if there is
more than one Permitted Priority Senior Secured
Financing Agreement, on a pro rata basis between the
Permitted Priority Senior Secured Financing Debt in
respect of each Permitted Priority Senior Secured
Financing Agreement).

on a pro rata basis and pari passu between paragraphs (1) to (2) above;
(vi)

in payment to:
(A)

each Senior Secured Notes Creditor Representative on its own
behalf and on behalf of the Senior Secured Notes Creditors;

(B)

the Non-Priority Hedge Counterparties; and

(C)

each Senior Secured Creditor Representative on its own behalf
and on behalf of the Permitted Senior Secured Financing
Arrangers and the Permitted Senior Secured Financing
Creditors,
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for application towards the discharge of:
(1)

the Senior Secured Notes Liabilities (other than sums
owing to the Security Agent) (in accordance with the
terms of the Senior Secured Notes Finance Documents);

(2)

the Non-Priority Hedging Liabilities (on a pro rata basis
between the Non-Priority Hedging Liabilities of each
Non-Priority Hedge Counterparty);

(3)

the Permitted Senior Secured Financing Arranger
Liabilities and the Permitted Senior Secured Financing
Liabilities (other than the Permitted Senior Secured
Financing Agent Liabilities) (in accordance with the
terms of the Permitted Senior Secured Financing
Documents and, if there is more than one Permitted
Senior Secured Financing Agreement, on a pro rata basis
between the Permitted Senior Secured Financing Debt in
respect of each Permitted Senior Secured Financing
Agreement).

on a pro rata basis and pari passu between paragraphs (1) to (3) above;

(b)

12.2

(vii)

if none of the Debtors, or, as the case may be, Security Providers are
under any further actual or contingent liability under any Secured Debt
Document, in payment to any person to whom the Security Agent is
obliged to pay in priority to any Debtor or any Security Provider; and

(viii)

the balance, if any, in payment to the relevant Debtor or Security
Provider.

Each Secured Party authorises the Security Agent to hold any non-cash
consideration received or recovered in connection with the realization or
enforcement of all or any part of the Transaction Security until cash is received
for any such non-cash consideration, provided that the Security Agent may
distribute any such non-cash consideration to a Secured Party which has agreed,
on terms satisfactory to the Security Agent, to receive such non-cash
consideration and the Liabilities owed to that Secured Party shall be reduced by
an amount equal to the value of that non-cash consideration upon receipt by that
Secured Party of that non-cash consideration.

Prospective liabilities
Following an Acceleration Event the Security Agent may, in its discretion, hold any
amount of the Recoveries not in excess of the Expected Amount (as defined below) in
an interest bearing suspense or impersonal account(s) in the name of the Security Agent
with such financial institution (including itself) and for so long as the Security Agent
shall think fit or until otherwise directed by an Instructing Group (the interest being
credited to the relevant account) for later application under Clause 12.1 (Order of
application) in respect of:
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(a)

any sum to any Agent, any Receiver or any Delegate; and

(b)

any part of the Liabilities, the Agent Liabilities or the Arranger Liabilities,

that the Security Agent reasonably considers, in each case, is reasonably likely to
become due or owing at any time in the future (the “Expected Amount”).
12.3

12.4

Treatment of Cash Cover and Cash Collateral
(a)

Nothing in this Agreement shall prevent any Issuing Bank or Ancillary Lender
taking any Enforcement Action in respect of any Cash Cover which has been
provided for it in accordance with a Permitted Super Senior Financing
Agreement (other than the Super Senior Facility Agreement), a Permitted
Priority Senior Secured Financing Agreement or a Permitted Senior Secured
Financing Agreement.

(b)

To the extent that any Cash Cover is not held with the Relevant Issuing Bank or
Relevant Ancillary Lender, all amounts from time to time received or recovered
in connection with the realisation or enforcement of that Cash Cover shall be
paid to the Security Agent and shall be held by the Security Agent on trust to
apply them at any time as the Security Agent (in its discretion) sees fit, to the
extent permitted by applicable law, in the following order of priority:
(i)

to the Relevant Issuing Bank or Relevant Ancillary Lender towards the
discharge of the Permitted Super Senior Financing Liabilities, the
Permitted Priority Senior Secured Financing Liabilities or the Permitted
Senior Secured Financing Liabilities (as the case may be) for which that
Cash Cover was provided; and

(ii)

the balance, if any, in accordance with Clause 12.1 (Order of
application).

(c)

To the extent that any Cash Cover is held with the Relevant Issuing Bank or
Relevant Ancillary Lender, nothing in this Agreement shall prevent that
Relevant Issuing Bank or Relevant Ancillary Lender receiving and retaining any
amount in respect of that Cash Cover.

(d)

Nothing in this Agreement shall prevent any Issuing Bank receiving and
retaining any amount in respect of any Senior Cash Collateral provided for it in
accordance with the terms of a Permitted Super Senior Financing Agreement, a
Permitted Priority Senior Secured Financing Agreement or, as the case may be,
a Permitted Senior Secured Financing Agreement.

Investment of proceeds
Prior to the application of the proceeds of the Security Property in accordance with
Clause 12.1 (Order of application) the Security Agent may, in its discretion, hold all or
part of those proceeds (but not in excess of the amounts due or to become due, and
while so held the excess of the interest charged on the Liabilities shall not exceed the
interest earned on such account(s)) in an interest bearing suspense or impersonal
account(s) in the name of the Security Agent with such financial institution (including
itself) and for so long as the Security Agent shall think fit (the interest being credited
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to the relevant account) pending the application from time to time of those monies in
the Security Agent’s discretion in accordance with the provisions of this Clause 12.
12.5

Application of Holdco Shares
For the avoidance of doubt and notwithstanding any other term of this Agreement, the
HoldCo Shares (as defined in the Restructuring Implementation Deed) to be issued in
consideration for the partial release of Senior Secured Notes Liabilities as further
described at clause 7.12 of the Restructuring Implementation Deed shall be applied in
accordance with the terms of the Restructuring Implementation Deed and not in
accordance with the provisions of Clause 12.1 (Order of application).

12.6

12.7

Currency Conversion
(a)

For the purpose of, or pending the discharge of, any of the Secured Obligations
the Security Agent may convert any moneys received or recovered by the
Security Agent from one currency to another, at the Security Agent’s Spot Rate
of Exchange.

(b)

The obligations of any Debtor or Security Provider to pay in the due currency
shall only be satisfied to the extent of the amount of the due currency purchased
after deducting the costs of conversion.

Permitted Deductions
The Security Agent shall be entitled, in its discretion, to (a) set aside by way of reserve
amounts required to meet and (b) make and pay, any deductions and withholdings (on
account of taxes or otherwise) which it is or may be required by any applicable law to
make from any distribution or payment made by it under this Agreement, and to pay all
Taxes which may be assessed against it in respect of any of the Charged Property, or as
a consequence of performing its duties, or by virtue of its capacity as Security Agent
under any of the Debt Documents or otherwise (other than in connection with its
remuneration for performing its duties under this Agreement).

12.8

Good Discharge
(a)

Any payment to be made in respect of the Secured Obligations by the Security
Agent:
(i)

may be made to the relevant Agent on behalf of its Creditors;

(ii)

may be made to the Relevant Issuing Bank or Relevant Ancillary Lender
in accordance with paragraph 12.3(b)(i) of Clause 12.3 (Treatment of
Cash Cover and Cash Collateral); or

(iii)

shall be made directly to the Hedge Counterparties,

and any payment made in that way shall be a good discharge, to the extent of
that payment, by the Security Agent.
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(b)

12.9

The Security Agent is under no obligation to make the payments to the Agents
or the Hedge Counterparties under paragraph (a) above in the same currency as
that in which the Liabilities owing to the relevant Creditor are denominated.

Calculation of Amounts
For the purpose of calculating any person’s share of any sum payable to or by it, the
Security Agent shall be entitled to:
(a)

notionally convert the Liabilities owed to any person into a common base
currency (decided in its discretion by the Security Agent), that notional
conversion to be made at the Security Agent’s Spot Rate of Exchange in respect
of the conversion of the actual currency of the Liabilities owed to that person at
the time at which that calculation is to be made into the notional base currency;
and

(b)

assume that all moneys received or recovered as a result of the enforcement or
realisation of the Security Property are applied in discharge of the Liabilities in
accordance with the terms of the Debt Documents under which those Liabilities
have arisen.

13.

EQUALISATION

13.1

Equalisation Definitions
For the purposes of this Clause 13:
“Enforcement Date” means the first date (if any) on which a Secured Party takes
enforcement action of the type described in paragraphs (a)(i), (a)(iii), (a)(iv) or (c) of
the definition of “Enforcement Action” in accordance with the terms of this
Agreement.
“Exposure” means:
(a)

in relation to a Permitted Super Senior Financing Creditor, a Permitted Priority
Senior Secured Financing Creditor or a Permitted Senior Secured Financing
Creditor, the aggregate amount of its participation (if any, and without double
counting) in all utilisations outstanding under the, as the case may be, Permitted
Super Senior Financing Agreement or the Permitted Priority Senior Secured
Financing Agreement or the Permitted Senior Secured Financing Agreement at
the Enforcement Date (whether by way of loan, Letter of Credit or otherwise
and assuming all contingent liabilities which have become actual liabilities
since the Enforcement Date to have been actual liabilities at the Enforcement
Date (but not including, for these purposes only, any interest that would have
accrued from the Enforcement Date to the date of actual maturity in respect of
those liabilities) and assuming any transfer of claims in respect of amounts
outstanding under each Ancillary Facility (and any related facilities under which
the Ancillary Facilities are provided) in accordance with the terms of the, as the
case may be, Permitted Super Senior Financing Agreement or the Permitted
Priority Senior Secured Financing Agreement or the Permitted Senior Secured
Financing Agreement which has taken place since the Enforcement Date to have
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taken place at the Enforcement Date) together with the aggregate amount of all
accrued interest, fees and commission owed to it under the, as the case may be,
the Permitted Super Senior Financing Agreement or the Permitted Priority
Senior Secured Financing Agreement or the Permitted Senior Secured
Financing Agreement and amounts owed to it by a Debtor in respect of any
Ancillary Facility but excluding:
(i)

any amount owed to it by a Debtor in respect of any Ancillary Facility
to the extent that that amount would not be outstanding but for a breach
by, as the case may be, a Permitted Super Senior Financing Creditor or
a Permitted Priority Senior Secured Financing Creditor or a Permitted
Senior Secured Financing Creditor of any provision of, as the case may
be, any relevant Permitted Super Senior Financing Agreement or
Permitted Priority Senior Secured Financing Agreement or Permitted
Senior Secured Financing Agreement, in each case, governing the
availability and terms of Ancillary Facilities;

(ii)

any amount owed to it by a Debtor in respect of any Ancillary Facility
to the extent (and in the amount) that Cash Cover has been provided by
a Debtor in respect of that amount and is available to that, as the case
may be, Permitted Super Senior Financing Creditor, Permitted Priority
Senior Secured Financing Creditor or Permitted Senior Secured
Financing Creditor pursuant to the relevant Cash Cover Document; and

(iii)

any amount outstanding in respect of a Letter of Credit to the extent (and
in the amount) that Cash Cover has been provided by a Debtor in respect
of that amount and is available to that, as the case may be, Permitted
Super Senior Financing Creditor, Permitted Priority Senior Secured
Financing Creditor or Permitted Senior Secured Financing Creditor
pursuant to the relevant Cash Cover Document,

plus, in each case, all other, as the case may be, Permitted Super Senior
Financing Liabilities owed by the Debtors to that Permitted Super Senior
Financing Creditor, all other Permitted Priority Senior Secured Financing
Liabilities owed by the Debtors to that Permitted Priority Senior Secured
Financing Creditor or all other Permitted Senior Secured Financing Liabilities
owed by the Debtors to that Permitted Senior Secured Financing Creditor, to
the extent not already taken into account in the foregoing provisions of this
paragraph (a);
(b)

in relation to a Priority Senior Secured Facility Creditor, the Priority Senior
Secured Liabilities owed by the Debtors to that Priority Senior Secured Facility
Creditor;

(c)

in relation to a Senior Secured Notes Creditor, the Senior Secured Notes
Liabilities owed by the Debtors or, as the case may be, Security Provider to that
Senior Secured Notes Creditor;
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(d)

in relation to a Hedge Counterparty:
(i)

if that Hedge Counterparty has terminated or closed out any hedging
transaction under any Hedging Agreement in accordance with the terms
of this Agreement on or prior to the Enforcement Date, the amount, if
any, payable to it under that Hedging Agreement in respect of that
termination or close-out as of the date of termination or close-out (taking
into account any interest accrued on that amount) to the extent that
amount is unpaid at the Enforcement Date (that amount to be certified
by the relevant Hedge Counterparty and as calculated in accordance with
the relevant Hedging Agreement); and

(ii)

if that Hedge Counterparty has not terminated or closed out any hedging
transaction under any Hedging Agreement on or prior to the
Enforcement Date:
(A)

if the relevant Hedging Agreement is based on an ISDA Master
Agreement the amount, if any, which would be payable to it
under that Hedging Agreement in respect of that hedging
transaction if the Enforcement Date was deemed to be an Early
Termination Date (as defined in the relevant ISDA Master
Agreement) for which the relevant Debtor is the Defaulting Party
(as defined in the relevant ISDA Master Agreement); or

(B)

if the relevant Hedging Agreement is not based on an ISDA
Master Agreement, the amount, if any, which would be payable
to it under that Hedging Agreement in respect of that hedging
transaction if the Enforcement Date was deemed to be the date
on which an event similar in meaning and effect (under that
Hedging Agreement) to an Early Termination Date (as defined
in any ISDA Master Agreement) occurred under that Hedging
Agreement for which the relevant Debtor is in a position similar
in meaning and effect (under that Hedging Agreement) to that of
a Defaulting Party (under and as defined in the same ISDA
Master Agreement),

that amount, in each case, to be certified by the relevant Hedge Counterparty
and as calculated in accordance with the relevant Hedging Agreement.
13.2

Implementation of equalisation
The provisions of this Clause 13 shall be applied at such time or times after the
Enforcement Date as the Security Agent shall consider appropriate. Without prejudice
to the generality of the preceding sentence, if the provisions of this Clause 13 have been
applied before all the Liabilities have matured and/or have been applied and/or been
finally quantified, the Security Agent may elect to reapply those provisions on the basis
of revised Exposures and the Senior Creditors shall make appropriate adjustment
payments amongst themselves.
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13.3

Equalisation
(a)

If, for any reason, any Super Senior Liabilities remain unpaid after the
Enforcement Date and the resulting losses are not borne by the Super Senior
Creditors in the proportions which their respective Exposures at the
Enforcement Date bore to the aggregate Exposures of all the Super Senior
Creditors at the Enforcement Date (or in the case of Recoveries resulting from
the realisation or enforcement of all or any part of the Transaction Security or a
transaction in lieu thereof, in a manner reflecting the order of priority
contemplated in Clause 12.1 (Order of application)), the Super Senior Creditors
will make such payments amongst themselves as the Security Agent shall
require to put the Super Senior Creditors in such a position that (after taking
into account such payments) those losses are borne in those proportions (or, as
the case may be, to otherwise reflect the order of priority contemplated in Clause
12.1 (Order of application)).

(b)

If, for any reason, any Priority Senior Secured Liabilities or Permitted Priority
Senior Secured Financing Liabilities remain unpaid after the Enforcement Date
and the resulting losses are not borne by the Priority Senior Secured Facility
Creditors and the Permitted Priority Senior Secured Financing Creditors in the
proportions which their respective Exposures at the Enforcement Date bore to
the aggregate Exposures of all the Priority Senior Secured Facility Creditors and
the Permitted Priority Senior Secured Financing Creditors at the Enforcement
Date (or in the case of Recoveries resulting from the realisation or enforcement
of all or any part of the Transaction Security or a transaction in lieu thereof, in
a manner reflecting the order of priority contemplated in Clause 12.1 (Order of
application)), the Priority Senior Secured Facility Creditors and the Permitted
Priority Senior Secured Financing Creditors will make such payments amongst
themselves as the Security Agent shall require to put the Priority Senior Secured
Facility Creditors and the Permitted Priority Senior Secured Financing
Creditors in such a position that (after taking into account such payments) those
losses are borne in those proportions (or, as the case may be, to otherwise reflect
the order of priority contemplated in Clause 12.1 (Order of application)).

(c)

If, for any reason, any Senior Secured Notes Liabilities or Permitted Senior
Secured Financing Liabilities remain unpaid after the Enforcement Date and the
resulting losses are not borne by the Permitted Senior Secured Financing
Creditors and the Senior Secured Notes Creditors in the proportions which their
respective Exposures at the Enforcement Date bore to the aggregate Exposures
of all the Permitted Senior Secured Financing Creditors and the Senior Secured
Notes Creditors at the Enforcement Date (or in the case of Recoveries resulting
from the realisation or enforcement of all or any part of the Transaction Security
or a transaction in lieu thereof, in a manner reflecting the order of priority
contemplated in Clause 12.1 (Order of application)), the Permitted Senior
Secured Financing Creditors and the Senior Secured Notes Creditors will make
such payments amongst themselves as the Security Agent shall require to put
the Permitted Senior Secured Financing Creditors and the Senior Secured Notes
Creditors in such a position that (after taking into account such payments) those
losses are borne in those proportions (or, as the case may be, to otherwise reflect
the order of priority contemplated in Clause 12.1 (Order of application)).
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13.4

Turnover of enforcement proceeds
If:
(a)

the Security Agent or the relevant Agent is not entitled, for reasons of applicable
law, to pay amounts received pursuant to the making of a demand under any
guarantee, indemnity or other assurance against loss or the enforcement of the
Transaction Security to the relevant Super Senior Creditors and/or Senior
Secured Creditors (as applicable) but is entitled to distribute those amounts to
Creditors (such Creditors, the “Receiving Creditors”) who, in accordance with
the terms of this Agreement, are subordinated in right and priority of payment
to the Senior Creditors; and

(b)

the Senior Discharge Date has not yet occurred (nor would occur after taking
into account such payments),

then the Receiving Creditors shall make such payments to the Senior Creditors as the
Security Agent shall require to place the Senior Creditors in the position they would
have been in had such amounts been available for application against the Senior
Liabilities.
13.5

Notification of Exposure
Before each occasion on which it intends to implement the provisions of this Clause 13,
the Security Agent shall send notice to each Hedge Counterparty and each relevant
Agent (on behalf of the relevant Super Senior Creditors and Senior Secured Creditors)
requesting that it notify it of, respectively, its Exposure and that of each Super Senior
Creditor or Senior Secured Creditor (if any) (as applicable).

13.6

Default in payment
If a Creditor fails to make a payment due from it under this Clause 13, the Security
Agent shall be entitled (but not obliged) to take action on behalf of the Super Senior
Creditor(s) or Senior Secured Creditor(s) to whom such payment was to be redistributed
(subject to being indemnified to its satisfaction by such Senior Creditor(s) in respect of
costs) but shall have no liability or obligation towards such Super Senior Creditor(s) or
Senior Secured Creditor(s) or any other Super Senior Creditor, Senior Secured Creditor
or Creditor as regards such default in payment and any loss suffered as a result of such
default shall lie where it falls.

14.

ADDITIONAL DEBT

14.1

Debt Refinancing
(a)

Notwithstanding anything to the contrary in this Agreement or any Security
Document, any of the Liabilities (or any other liabilities and obligations subject
to the terms of this Agreement from time to time) may be refinanced, replaced,
increased or otherwise restructured in whole or in part from time to time
(including, without limitation, by way of the incurrence of Permitted Super
Senior Financing Debt, Permitted Priority Senior Secured Financing Debt
and/or Permitted Senior Secured Financing Debt (a “Debt Refinancing”))
106

KE 47371-1:110476265.2
EU-DOCS\29944339.2

provided that the terms of that Debt Refinancing are not otherwise prohibited
by the Debt Financing Agreements and this Agreement.
(b)

14.2

Notwithstanding anything to the contrary in any Secured Debt Document, each
Party shall be required to enter into any amendment to or replacement of the
then current Secured Debt Documents (including for the purpose of reflecting
the terms and ranking of any Debt Refinancing in the Secured Debt Documents)
and/or take such other action as is required by the Parent in order to facilitate
any Debt Refinancing, including in relation to any changes to, the taking of, or
the release coupled with the retaking of, any guarantee or Security, provided
that the Security Agent shall not be required to execute a release of assets from
any existing Transaction Security pursuant to this paragraph (b) unless the
Parent has confirmed in writing to the Security Agent that it has determined in
good faith (taking into account any applicable legal limitations and other
relevant considerations in relation to the Debt Refinancing) that it is not possible
to implement the Debt Refinancing on terms satisfactory to the Parent by instead
granting additional Transaction Security and/or amending the terms of the
existing Transaction Security. Each Agent and the Security Agent is irrevocably
authorised and instructed by each Party (other than the Debtors and the Security
Providers), each Secured Party and each Senior Creditor to execute any such
amended or replacement Secured Debt Documents and/or take such action on
behalf of the Parties, the Secured Parties and the Senior Creditors (and shall
promptly do so on the request of and at the cost of the Parent).

Debt Refinancing Terms
For the avoidance of doubt, at the option of the Parent:
(a)

a Debt Refinancing may be made available on a basis which is senior to, pari
passu with or junior to any of the other Liabilities;

(b)

a Debt Refinancing shall be entitled to benefit from all or any of the Transaction
Security;

(c)

a Debt Refinancing may be made available on a secured or unsecured basis
(without prejudice to Clause 3.3 (Security and Guarantees: Senior Creditors);

(d)

a Debt Refinancing may be effected in whole or in part by way of a debt
exchange, non-cash rollover or other similar or equivalent transaction,

in each case unless otherwise prohibited by the Debt Financing Agreements and this
Agreement.
14.3

Further Assurance
Without prejudice to the other provisions of this Clause 14, each Agent, each Secured
Party and each Senior Creditor agrees that it shall co-operate with the Parent, the
Security Providers, each other member of the Group and each Agent in order to
facilitate any Debt Refinancing (including by way of, at the request and cost of the
Parent, executing any document or agreement and/or giving instructions to any person).

107
KE 47371-1:110476265.2
EU-DOCS\29944339.2

15.

THE SECURITY AGENT

15.1

Appointment by Secured Parties

15.2

(a)

Each Secured Party (other than the Security Agent) irrevocably appoints the
Security Agent to act as its agent, trustee, joint and several creditor or
beneficiary of parallel debt (as the case may be) under this Agreement and with
respect to the Security Documents and irrevocably authorizes the Security
Agent on its behalf to execute each Security Document expressed to be executed
by the Security Agent on its behalf and perform such duties and exercise such
rights and powers under this Agreement and the Security Documents as are
specifically delegated to the Security Agent by the terms thereof, together with
such rights, powers and discretions as are reasonably incidental thereto.

(b)

The Security Agent declares that it shall hold the Security Property on trust for
the Secured Parties on the terms contained in this Agreement.

(c)

Each of the Parties to this Agreement agrees that the Security Agent shall have
only those duties, obligations and responsibilities expressly specified in this
Agreement or in the Security Documents to which the Security Agent is
expressed to be a party (and no others shall be implied).

(d)

The Security Agent shall be and is hereby authorised by each of the Secured
Parties (and to the extent it may have any interest therein, every other Party) to
execute on behalf of itself and each Secured Party and other Party where
relevant:
(i)

following the occurrence of the Final Discharge Date, any release of any
Transaction Security granted under the Security Documents; and

(ii)

to the extent contemplated or otherwise permitted or required under the
terms of this Agreement and/or any relevant Debt Document, any other
release of any Transaction Security.

Parallel Debt (covenant to pay the Security Agent)
(a)

In this Clause 15.2:

“Secured Creditor Claim” means any amount which a Debtor owes to a Secured Party
under or in connection with the Secured Debt Documents.
“Security Agent Claim” means any amount which a Debtor owes to the Security Agent
under this Clause 15.2.
(b)

Unless expressly provided to the contrary in any Debt Document, the Security
Agent holds:
(i)

any Security created by a Security Document governed by any law other
than English law (and any other law agreed in writing by the Parent and
the Security Agent from time to time);

(ii)

the benefit of any Security Agent Claims; and
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(iii)

any proceeds of Transaction Security,

for the benefit, and as the property, of the Secured Parties and so that they are
not available to the personal creditors of the Security Agent.
(c)

Each Debtor must pay the Security Agent as an independent and separate
creditor, an amount equal to each Secured Creditor Claim on its due date.

(d)

In relation to a Security Agent Claim, the Security Agent acts in its own name
and not as agent, representative or trustee of the Secured Parties and its claims
in respect of each Security Agent Claim shall not be held on trust.

(e)

The Security Agent may enforce performance of any Security Agent Claim in
its own name as an independent and separate right. This includes any suit,
execution, enforcement of security, recovery of guarantees and applications for
and voting in respect of any kind of insolvency proceeding.

(f)

Each Secured Party must, at the request of the Security Agent, perform any act
required in connection with the enforcement of any Security Agent Claim This
includes joining in any proceedings as co-claimant with the Security Agent.

(g)

(i)
Discharge by a Debtor of a Secured Creditor Claim will discharge the
corresponding Security Agent Claim in the same amount.
(ii)

15.3

Discharge by a Debtor of a Security Agent Claim will discharge the
corresponding Secured Creditor Claim in the same amount.

(h)

The aggregate amount of the Security Agent Claims will never exceed the
aggregate amount of Secured Creditor Claims.

(i)

A defect affecting a Security Agent Claim against a Debtor will not affect any
Secured Creditor Claim.

(j)

A defect affecting a Secured Creditor Claim against a Debtor will not affect any
Security Agent Claim.

(k)

If the Security Agent returns to any Debtor, whether in any kind of insolvency
proceedings or otherwise, any recovery in respect of which it has made a
payment to a Secured Party, that Secured Party must repay an amount equal to
that recovery to the Security Agent.

(l)

Paragraphs (c) to (i) above apply, inter alia, for the purpose of determining the
Secured Obligations in the Security Documents governed by any law other than
English law.

No independent power
Subject to Clause 10.6 (Security held by other Creditors) and Clause 12.3 (Treatment
of Cash Cover and Cash Collateral), the Secured Parties shall not have any independent
power to enforce, or have recourse to, any of the Transaction Security or to exercise
any rights or powers arising under the Security Documents (other than the Facility
Agreements) except through the Security Agent.
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15.4

Instructions to Security Agent and exercise of discretion
(a)

Subject to paragraphs (d) and (e) below, the Security Agent shall act in
accordance with any instructions given to it by an Instructing Group or, if so
instructed by an Instructing Group, refrain from exercising any right, power,
authority or discretion vested in it as Security Agent and shall be entitled to
assume that (i) any instructions received by it from an Agent, the Creditors or a
group of Creditors are duly given in accordance with the terms of the Debt
Documents and (ii) unless it has received actual notice of revocation, that those
instructions or directions have not been revoked.

(b)

The Security Agent shall be entitled to request instructions, or clarification of
any direction, from an Instructing Group as to whether, and in what manner, it
should exercise or refrain from exercising any rights, powers, authorities and
discretions and the Security Agent may refrain from acting unless and until
those instructions or clarification are received by it.

(c)

Save as provided in Clause 10 (Enforcement of Transaction Security), any
instructions given to the Security Agent by an Instructing Group shall override
any conflicting instructions given by any other Parties.

(d)

Paragraph (a) above shall not apply:
(i)

where a contrary indication appears in this Agreement (including under
Clause 23 (Consents, Amendments and Override));

(ii)

where this Agreement requires the Security Agent to act in a specified
manner or to take a specified action;

(iii)

in respect of any provision which protects the Security Agent’s own
position in its personal capacity as opposed to its role as Security Agent
for the Secured Parties including, without limitation, the provisions set
out in Clause 15.6 (Security Agent’s discretions) to Clause 15.22
(Disapplication);

(iv)

in respect of the exercise of the Security Agent’s discretion to exercise
a right, power or authority under any of:
(A)

Clause 11.1 (Non-Distressed Disposals);

(B)

Clause 12.1 (Order of application);

(C)

Clause 12.2 (Prospective liabilities);

(D)

Clause 12.3 (Treatment of Cash Cover and Cash Collateral); and

(E)

Clause 12.7 (Permitted Deductions).
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(e)

In exercising any discretion to exercise a right, power or authority under this
Agreement where either:
(i)

it has not received any instructions from an Instructing Group as to the
exercise of that discretion; or

(ii)

the exercise of that discretion is subject to paragraph (d)(iv) above,

the Security Agent shall do so having regard to the interests of all the Secured
Parties.
15.5

15.6

Security Agent’s Actions
(a)

The Security Agent may refrain from acting in accordance with any instructions
of any Creditor or group of Creditors until it has received any indemnification
and/or security and/or prefunding that it may in its discretion require (which
may be greater in extent than that contained in the Debt Documents and which
may include payment in advance) for any cost, loss or liability (together with
any applicable VAT) which it may incur in complying with those instructions.

(b)

Without prejudice to the provisions of Clause 10 (Enforcement of Transaction
Security) and Clause 15.4 (Instructions to Security Agent and exercise of
discretion), the Security Agent may (but shall not be obliged to), in the absence
of any instructions to the contrary, take such action in the exercise of any of its
powers and duties under the Secured Debt Documents as it considers in its
discretion to be appropriate.

Security Agent’s discretions
The Security Agent may:
(a)

assume (unless it has received actual notice to the contrary from a Hedge
Counterparty or from one of the Agents in its capacity as Security Agent) that
(i) no Default has occurred and no Debtor or Security Provider is in breach of
or default under its obligations under any of the Debt Documents and (ii) any
right, power, authority or discretion vested by any Debt Document in any person
has not been exercised;

(b)

if it receives any instructions or directions under Clause 10 (Enforcement of
Transaction Security) to take any action in relation to the Transaction Security,
assume that all such instructions are duly given in accordance with the terms of
the Debt Documents, all applicable conditions under the Debt Documents for
taking that action have been satisfied and that no such instructions or directions
have been revoked;

(c)

engage, pay for and rely on the advice or services of any legal advisers,
accountants, tax advisers, surveyors or other experts (whether obtained by the
Security Agent or by any other Secured Party) whose advice or services may at
any time seem necessary, expedient or desirable (without liability to any person)
and shall not be liable for any damages, costs or losses to any person, any
diminution in value or any liability whatsoever arising as a result of any such
reliance;
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(d)

rely upon any representation, communication, notice or document believed by
it to be genuine and, as to any matters of fact which might reasonably be
expected to be within the knowledge of a Secured Party, any Creditor or any
Debtor, upon a certificate signed by or on behalf of that person (without liability
to any person);

(a)
(i)

as to any matter of fact or circumstance which might reasonably be
expected to be within the knowledge of that person; or

(ii)

to the effect that such person approves of any particular dealing,
transaction, step, action or thing,

(e)

refrain from acting in accordance with the instructions of any Party (including
bringing any legal action or proceeding arising out of or in connection with the
Debt Documents) until it has received any indemnification and/or security
and/or prefunding that it may in its discretion require (whether by way of
payment in advance or otherwise) for all costs, losses and liabilities which it
may incur in so acting;

(f)

act under the Debt Documents through its officers, personnel or agents and shall
not:
(i)

be liable for any error of judgment made by any such person; or

(ii)

be bound to supervise, or be in any way responsible for, any loss
incurred by reason of misconduct, omission or default on the part of any
such person,

unless such error or such loss was directly caused by the Security Agent's gross
negligence or wilful misconduct;
(g)

assume that, (i) the Super Senior Facility Discharge Date or the Permitted Super
Senior Financing Discharge Date has not occurred until notified by the relevant
Super Senior Secured Creditor Representative or the Parent to the contrary, (ii)
the Senior Secured Notes Discharge Date has not occurred until notified by the
Senior Secured Notes Creditor Representative or the Company to the contrary,
(iii) the Permitted Senior Secured Financing Discharge Date has not occurred
until notified by the relevant Permitted Senior Secured Financing Creditor
Representative or the Parent to the contrary, (iv) the Priority Senior Secured
Discharge Date has not occurred until notified by the relevant Priority Senior
Secured Facility Creditor Representative or (v) the Permitted Priority Senior
Secured Financing Discharge Date has not occurred until notified by the
relevant Permitted Priority Senior Secured Financing Creditor Representative
or the Parent to the contrary;

(h)

notwithstanding any other provision of any Debt Document to the contrary, the
Security Agent is not obliged to do or omit to do anything if it would, or might
in its reasonable opinion, constitute a breach of any law or regulation or a breach
of a fiduciary duty or duty of confidentiality; and
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(i)

15.7

notwithstanding any provision of any Debt Document to the contrary, the
Security Agent is not obliged to expend or risk its own funds or otherwise incur
any financial liability in the performance of its duties, obligations or
responsibilities or the exercise of any right, power, authority or discretion if it
has grounds for believing the repayment of such funds or adequate indemnity
against, or security for, such risk or liability is not reasonably assured to it.

No fiduciary duties to Debtors
Nothing in this Agreement constitutes the Security Agent as an agent, trustee or
fiduciary of any Debtor.

15.8

Security Agent’s obligations
The Security Agent:

15.9

(a)

may copy to each Agent and each Hedge Counterparty the contents of any notice
or document received by it from any Debtor or Security Provider under any
Secured Debt Document;

(b)

shall promptly forward to a Party the original or a copy of any document which
is delivered to the Security Agent for that Party by any other Party provided
that, except where a Debt Document expressly provides otherwise, the Security
Agent is not obliged to review or check the adequacy, accuracy or completeness
of any document it forwards to another Party;

(c)

shall promptly inform each Agent and each Hedge Counterparty of the
occurrence of any Default or any default by a Debtor or Security Provider in the
due performance of or compliance with its obligations under any Secured Debt
Document of which the Security Agent has received notice from any other party
to this Agreement; and

(d)

shall promptly to the extent that a Party (other than the Security Agent) is
required to calculate a Common Currency Amount, and upon a request by that
Party, notify that Party of the relevant Security Agent’s Spot Rate of Exchange.

Excluded obligations
Notwithstanding anything to the contrary expressed or implied in the Debt Documents,
the Security Agent shall not:
(a)

be bound to enquire as to (i) whether or not any Default has occurred or (ii) the
performance, default or any breach by a Debtor or a Security Provider of its
obligations under any of the Debt Documents and until it has received notice of
any such Default, non-performance, default or breach shall be entitled to assume
that no such event has occurred;

(b)

be bound to account to any other Party for any sum or the profit element of any
sum received by it for its own account;

(c)

be bound to disclose to any other person (including but not limited to any
Secured Party) (i) any confidential information or (ii) any other information if
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disclosure would, or might in its reasonable opinion, constitute a breach of any
law or be a breach of fiduciary duty;
(d)

have or be deemed to have any relationship of trust or agency with, any Debtor,
Security Provider or the Holdco.

15.10 Exclusion of liability
(a)

(b)

None of the Security Agent, any Receiver nor any Delegate shall accept
responsibility or be liable for:
(i)

the adequacy, accuracy or completeness of any information (whether
oral or written) supplied by the Security Agent or any other person in or
in connection with any Debt Document or the transactions contemplated
in the Debt Documents, or any other agreement, arrangement or
document entered into, made or executed in anticipation of, under or in
connection with any Debt Document;

(ii)

the legality, validity, effectiveness, adequacy or enforceability of any
Debt Document, the Security Property or any other agreement,
arrangement or document entered into, made or executed in anticipation
of, under or in connection with any Debt Document or the Security
Property;

(iii)

any damages, costs or losses to any person, any diminution in value or
any liability arising as a result of taking or refraining from taking any
action in relation to any of the Debt Documents, the Security Property
or otherwise, whether in accordance with an instruction from an Agent,
an Instructing Group or otherwise unless directly caused by its gross
negligence, wilful default or fraud;

(iv)

the exercise of, or the failure to exercise, any judgment, discretion
authority or power given to it by or in connection with any of the Debt
Documents, the Security Property or any other agreement, arrangement
or document entered into, made or executed in anticipation of, under or
in connection with, the Debt Documents or the Security Property;

(v)

any shortfall which arises on the enforcement or realisation of the
Security Property; or

(vi)

any determination as to whether information provided or to be provided
to any Secured Party is non-public information, the use of which may be
regulated or prohibited by applicable law or regulation relating to insider
dealing or otherwise.

Nothing in this Agreement shall oblige the Security Agent to carry out:
(i)

any "know your customer" or other checks in relation to any person; or

(ii)

any check on the extent to which any transaction contemplated by this
Agreement might be unlawful for any Secured Creditor,
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on behalf of any Secured Creditor and each Secured Creditor confirms to the
Security Agent that it is solely responsible for any such checks it is required to
carry out and that it may not rely on any statement in relation to such checks
made by the Security Agent.
(c)

Without prejudice to any provision of any Debt Document excluding or limiting
the liability of the Security Agent, any Receiver or Delegate, any liability of the
Security Agent, any Receiver or Delegate arising under or in connection with
any Debt Document shall be limited to the amount of actual loss which has been
finally judicially determined to have been suffered (as determined by reference
to the date of default of the Security Agent, Receiver or Delegate (as the case
may be) or, if later, the date on which the loss arises as a result of such default)
but without reference to any special conditions or circumstances known to the
Security Agent, Receiver or Delegate (as the case may be) at any time which
increase the amount of that loss. In no event shall the Security Agent, any
Receiver or Delegate be liable for any loss of profits, goodwill, reputation,
business opportunity or anticipated saving, or for special, punitive, indirect or
consequential damages, whether or not the Security Agent, Receiver or
Delegate (as the case may be) has been advised of the possibility of such loss or
damages.

15.11 No proceedings
No Party (other than the Security Agent, that Receiver or that Delegate) may take any
proceedings against any officer, employee or agent of the Security Agent, a Receiver
or a Delegate in respect of any claim it might have against the Security Agent, a
Receiver or a Delegate or in respect of any act or omission of any kind by that officer,
employee or agent in relation to any Debt Document or any Security Property and any
officer, employee or agent of the Security Agent, a Receiver or a Delegate may rely on
this Clause 15.11 subject to Clause 1.3 (Third Party Rights) and the provisions of the
Third Parties Rights Act.
15.12 Own responsibility
Without affecting the responsibility of any Debtor or Security Provider for information
supplied by it or on its behalf in connection with any Debt Document, each Secured
Party confirms to the Security Agent that it has been, and will continue to be, solely
responsible for making its own independent appraisal and investigation of all risks
arising under or In connection with any Debt Document including but not limited to:
(a)

the financial condition, status and nature of each member of the Group and each
Security Provider;

(b)

the legality, validity, effectiveness, adequacy and enforceability of any Debt
Document, the Security Property and any other agreement, arrangement or
document entered into, made or executed in anticipation of, under or in
connection with any Debt Document or the Security Property;

(c)

whether that Secured Party has recourse, and the nature and extent of that
recourse, against any Party or any of its respective assets under or in connection
with any Debt Document, the Security Property, the transactions contemplated
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by the Debt Documents or any other agreement, arrangement or document
entered into, made or executed in anticipation of, under or in connection with
any Debt Document or the Security Property;
(d)

the adequacy, accuracy and/or completeness of any information provided by the
Security Agent or by any other person under or in connection with any Debt
Document, the transactions contemplated by any Debt Document or any other
agreement, arrangement or document entered into, made or executed in
anticipation of, under or in connection with any Debt Document; and

(e)

the right or title of any person in or to, or the value or sufficiency of any part of
the Charged Property, the priority of any of the Transaction Security or the
existence of any Security affecting the Charged Property,

and each Secured Party warrants to the Security Agent that it has not relied on and will
not at any time rely on any Security Agent in respect of any of these matters.
15.13 No responsibility to perfect Transaction Security
The Security Agent shall not be liable for any failure to:
(a)

require the deposit with it of any deed or document certifying, representing or
constituting the title of any Debtor or Security Provider to any of the Charged
Property;

(b)

obtain any licence, consent or other authority for the execution, delivery,
legality, validity, enforceability or admissibility in evidence of any of the Debt
Documents or the Transaction Security;

(c)

register, file or record or otherwise protect any of the Transaction Security (or
the priority of any of the Transaction Security) under any applicable laws in any
jurisdiction or to give notice to any person of the execution of any of the Debt
Documents or of the Transaction Security;

(d)

take, or to require any of the Debtors or Security Providers to take, any steps to
perfect its title to any of the Charged Property or to render the Transaction
Security effective or to secure the creation of any ancillary Security under the
laws of any jurisdiction; or

(e)

require any further assurances in relation to any of the Security Documents.

15.14 Insurance by Security Agent
(a)

The Security Agent shall not be under any obligation to insure any of the
Charged Property, to require any other person to maintain any insurance or to
verify any obligation to arrange or maintain insurance contained in the Debt
Documents. The Security Agent shall not be responsible for any loss which may
be suffered by any person as a result of the lack of or inadequacy of any such
insurance.

(b)

Where the Security Agent is named on any insurance policy as an insured party
or loss payee, it shall not be responsible for any loss which may be suffered by
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reason of, directly or indirectly, its failure to notify the insurers of any material
fact relating to the risk assumed by such insurers or any other information of
any kind, unless an Agent shall have requested it to do so in writing and the
Security Agent shall have failed to do so within fourteen days after receipt of
that request.
15.15 Custodians and nominees
The Security Agent may appoint and pay any person to act as a custodian or nominee
on any terms in relation to any assets of the trust created under this Agreement or any
assets otherwise part of the Charged Property as the Security Agent may determine,
including for the purpose of depositing with a custodian this Agreement or any
document relating to the trust created under this Agreement or the Charged Property
and the Security Agent shall not be responsible for any loss, liability, expense, demand,
cost, claim or proceedings incurred by reason of the misconduct, omission or default
on the part of any person appointed by it under this Agreement or be bound to supervise
the proceedings or acts of any person.
15.16 Acceptance of title
The Security Agent shall be entitled to accept without enquiry, and shall not be obliged
to investigate, any right and title that any of the Debtors and the Security Providers may
have to any of the Charged Property and shall not be liable for or bound to require any
Debtor or Security Provider to remedy any defect in its right or title.
15.17 Refrain from illegality
Notwithstanding anything to the contrary expressed or implied in the Debt Documents,
the Security Agent may refrain from doing anything which in its opinion will or may
be contrary to any relevant law, directive or regulation of any jurisdiction and the
Security Agent may do anything which is, in its opinion, necessary to comply with any
such law, directive or regulation.
15.18 Business with the Debtors and Security Providers
The Security Agent may accept deposits from, lend money to, and generally engage in
any kind of banking or other business with any of the Debtors and the Security
Providers.
15.19 Winding up of trust
If the Security Agent, with the approval of each of the Agents and each Hedge
Counterparty, determines that (a) all of the Secured Obligations and all other
obligations secured by the Security Documents have been fully and finally discharged
and (b) none of the Secured Parties is under any commitment, obligation or liability
(actual or contingent) to make advances or provide other financial accommodation to
any Debtor or Security Provider pursuant to the Debt Documents:
(a)

the trusts set out in this Agreement shall be wound up and the Security Agent
shall release, without recourse or warranty, all of the Transaction Security and
the rights of the Security Agent under each of the Security Documents; and
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(b)

any Retiring Security Agent shall release, without recourse or warranty, all of
its rights under each of the Security Documents.

15.20 Powers supplemental
The rights, powers and discretions conferred upon the Security Agent by this
Agreement shall be supplemental to the Trustee Act 1925 and the Trustee Act 2000 and
in addition to any which may be vested in the Security Agent by general law or
otherwise.
15.21 Trustee division separate
(a)

In acting as trustee for the Secured Parties, the Security Agent shall be regarded
as acting through its trustee division which shall be treated as a separate entity
from any of its other divisions or departments.

(b)

If information is received by another division or department of the Security
Agent, it may be treated as confidential to that division or department and the
Security Agent shall not be deemed to have notice of it.

15.22 Disapplication
Section 1 of the Trustee Act 2000 shall not apply to the duties of the Security Agent in
relation to the trusts constituted by this Agreement. Where there are any inconsistencies
between the Trustee Act 1925 or the Trustee Act 2000 and the provisions of this
Agreement, the provisions of this Agreement shall, to the extent allowed by law, prevail
and, in the case of any inconsistency with the Trustee Act 2000, the provisions of this
Agreement shall constitute a restriction or exclusion for the purposes of that Act.
15.23 Intra-Group Lenders, Security Providers and Debtors: Power of Attorney
Each Intra-Group Lender, Security Provider and Debtor by way of security for its
obligations under this Agreement irrevocably appoints the Security Agent to be its
attorney to do anything which that Intra-Group Lender, Security Provider or Debtor has
authorised the Security Agent or any other Party to do under this Agreement or is itself
required to do under this Agreement but has failed to do (and the Security Agent may
delegate that power on such terms as it sees fit)
16.

CHANGE OF SECURITY AGENT AND DELEGATION

16.1

Resignation of the Security Agent
(a)

The Security Agent may, with the consent of the Parent (not to be unreasonably
withheld or delayed), resign and appoint one of its Affiliates as successor by
giving notice to the Parent, each Agent and the Hedge Counterparties provided
that:
(i)

such Security Agent shall also resign as security agent under each Debt
Financing Agreement; and

(ii)

the Security Agent shall appoint one of its affiliates acting through an
office in the European Union being a reputable institution experienced
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in multi-jurisdictional transactions of this type as a successor and the
same affiliate shall be appointed under the applicable Debt Financing
Agreements as Security Agent.
(b)

Alternatively the Security Agent may, after consultation with the Parent for not
less than 30 days, resign by giving notice to the other Parties in which case an
Instructing Group may appoint a successor Security Agent provided that
(i)

such successor Security Agent is also appointed under each Debt
Financing Agreement; and

(ii)

such successor Security Agent is acting through an office in the
European Union being a reputable institution experienced in
multi-jurisdictional transactions of this type.

(c)

If an Instructing Group has not appointed a successor Security Agent in
accordance with paragraph (b) above within 30 days after the notice of
resignation was given, the Security Agent (after consultation with the Parent
and the Agents) may appoint a successor Security Agent acting through an
office in the European Union being a reputable institution experienced in multijurisdictional transactions of this type.

(d)

A retiring Security Agent (the “Retiring Security Agent”) shall (i) enter into
and deliver such documents and effect such registrations as may be reasonably
required to transfer or assign all of its rights, benefits and obligations under the
Debt Documents to the successor Security Agent and (ii) make available to the
successor Security Agent such documents and records and provide such
assistance as the successor Security Agent may reasonably request for the
purposes of performing its functions as Security Agent under the Debt
Documents. The Parent shall, within three Business Days of demand, reimburse
the retiring Security Agent for the amount of all costs and expenses (including
legal fees) properly incurred by it in making available such documents and
records and providing such assistance.

(e)

The Security Agent’s resignation notice shall only take effect upon (i) the
appointment of a successor and (ii) the transfer of all of the Security Property
to that successor.

(f)

Upon the appointment of a successor, the Retiring Security Agent shall be
discharged from any further obligation in respect of the Debt Documents (other
than its obligations under paragraph (b) of Clause 15.19 (Winding up of trust)
and under paragraph (d) above) but shall, in respect of any act or omission by it
whilst it was the Security Agent, remain entitled to the benefit of Clauses 15
(The Security Agent), 19.1 (Debtors’ indemnity) and 19.3 (Senior Creditors’
indemnity). Its successor and each of the other Parties shall have the same rights
and obligations amongst themselves as they would have had if that successor
had been an original Party.

(g)

An Instructing Group may, after consultation with the Parent, by notice to the
Security Agent, require it to resign in accordance with paragraph (b) above. In
119

KE 47371-1:110476265.2
EU-DOCS\29944339.2

this event, the Security Agent shall resign in accordance with paragraph (b)
above and any costs in relation thereto shall be borne by the Parent.
16.2

16.3

Delegation
(a)

The Security Agent, any Receiver and any Delegate may (at any time and at the
expense of the Senior Creditors, in proportions determined in a manner
consistent with paragraph (a) of Clause 19.3 (Senior Creditors’ indemnity))
delegate by power of attorney or otherwise to any person for any period, all or
any of the rights, powers and discretions vested in it by any of the Debt
Documents.

(b)

That delegation may be made upon any terms and conditions (including the
power to sub delegate) and subject to any restrictions that the relevant Security
Agent, that Receiver or that Delegate (as the case may be) may, in its discretion,
think fit in the interests of the Secured Parties and it shall not be bound to
supervise, or be in any way responsible for any loss incurred by reason of any
misconduct or default on the part of any such delegate or sub delegate.

Additional Security Agents
(a)

The Security Agent may (at the expense of the Senior Creditors, in proportions
determined in a manner consistent with paragraph (a) of Clause 19.3 (Senior
Creditors’ indemnity)) at any time appoint (and subsequently remove) any
person to act as a separate trustee or as a co-trustee jointly with it (i) if it
considers that appointment to be in the interests of the Secured Parties or (ii) for
the purposes of conforming to any legal requirements, restrictions or conditions
which the relevant Security Agent deems to be relevant or (iii) for obtaining or
enforcing any judgment in any jurisdiction, and the relevant Security Agent
shall give prior notice to the Parent and each of the Agents of that appointment.

(b)

Any person so appointed shall have the rights, powers and discretions (not
exceeding those conferred on the Security Agent by this Agreement) and the
duties and obligations that are conferred or imposed by the instrument of
appointment.

(c)

The remuneration that the Security Agent may pay to that person, and any costs
and expenses (together with any applicable VAT) incurred by that person in
performing its functions pursuant to that appointment shall, for the purposes of
this Agreement, be treated as costs and expenses incurred by the Security Agent.

17.

CHANGES TO THE PARTIES

17.1

Assignments and transfers
No Party may assign any of its rights and benefits or transfer any of its rights, benefits
and obligations in respect of any Debt Documents or the Liabilities except as permitted
by this Clause 17, provided that any member of the Group may assign any of its rights
and benefits or transfer any of its rights, benefits and obligations:
(a)

pursuant to any re-organisation or other transaction not prohibited by the terms
of the Debt Documents; and/or
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(b)
17.2

17.3

as otherwise contemplated or permitted by any Debt Document.

Change of Holdco
(a)

Subject to Clause 5.4 (No acquisition of Holdco Liabilities) and Clause 17.12
(Resignation of Hedge Counterparties and a Holdco), if the Original Holdco
transfers the entire share capital in the Parent to a third party who thereby
becomes the direct shareholder of the Parent (the “New Holdco”), the Original
Holdco shall assign all of its rights and benefits and transfer all of its rights,
benefits and obligations in respect of the Holdco Liabilities owed to it to the
New Holdco who shall accede to this Agreement as a Holdco, pursuant to
Clause 17.7 (Creditor/Agent Accession Undertaking).

(b)

If any person makes (or agrees to make) available to the Parent any loan or other
indebtedness (or the Parent has incurred or will incur other liabilities to any
person that it is intended will become Holdco Liabilities), that person shall
accede to this Agreement as a Holdco pursuant to Clause 17.7 (Creditor/Agent
Accession Undertaking) by executing and delivering to the Security Agent a
Creditor/Agent Accession Undertaking.

Change of Super Senior Finance Party, Permitted Super Senior Financing
Creditor, Priority Senior Secured Facility Creditor, Permitted Priority Senior
Secured Financing Creditor, Senior Secured Notes Creditor or Permitted Senior
Secured Financing Creditor
(a)

A Super Senior Finance Party, Permitted Super Senior Financing Creditor,
Priority Senior Secured Facility Creditor, Permitted Priority Senior Secured
Financing Creditor, Senior Secured Notes Creditor or Permitted Senior Secured
Financing Creditor may assign any of its rights and benefits or transfer by
novation any of its rights, benefits and obligations in respect of any Secured
Debt Documents or the Liabilities if:
(i)

in the case of a Super Senior Finance Party, that assignment or transfer
is in accordance with the Super Senior Facility Agreement;

(ii)

in the case of a Permitted Super Senior Financing Creditor, that
assignment or transfer is in accordance with the terms of the Permitted
Super Senior Financing Agreement to which it is a party;

(iii)

in the case of a Priority Senior Secured Facility Creditor, that assignment
or transfer is in accordance with the terms of the Priority Senior Secured
Notes Purchase Agreement to which it is a party;

(iv)

in the case of a Permitted Priority Senior Secured Financing Creditor,
that assignment or transfer is in accordance with the terms of the
Permitted Priority Senior Secured Financing Agreement to which it is a
party; and

(v)

in the case of a Senior Secured Notes Creditor, that assignment or
transfer is in accordance with the terms of the Senior Secured Notes
Purchase Agreement to which it is a party; and
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(vi)

in the case of a Permitted Senior Secured Financing Creditor, that
assignment or transfer is in accordance with the terms of the Permitted
Senior Secured Financing Agreement to which it is a party,

provided that, subject to paragraph (b) below, any assignee or transferee has (if
not already party to this Agreement as a Super Senior Finance Party, Permitted
Super Senior Financing Creditor, Priority Senior Secured Facility Creditor,
Permitted Priority Senior Secured Financing Creditor, Senior Secured Notes
Creditor or Permitted Senior Secured Financing Creditor, as the case may be)
acceded to this Agreement, as a Super Senior Finance Party, a Permitted Super
Senior Financing Creditor, a Priority Senior Secured Facility Creditor, a
Permitted Priority Senior Secured Financing Creditor, a Senior Secured Notes
Creditor or a Permitted Senior Secured Financing Creditor, as the case may be,
pursuant to Clause 17.7 (Creditor/Agent Accession Undertaking).
(b)

17.4

The proviso to paragraph (a) above shall not apply in respect of:
(i)

any Liabilities Acquisition entered into by a member of the Group and
effected in accordance with the terms of the relevant Debt Financing
Agreement; or

(ii)

any Permitted Super Senior Financing Debt, Priority Senior Secured
Liabilities, Permitted Priority Senior Secured Financing Debt, Senior
Secured Notes Liabilities or Permitted Senior Secured Financing Debt
where the relevant Creditor Representative has become party to this
Agreement on behalf of the relevant Permitted Super Senior Financing
Creditors, Priority Senior Secured Facility Creditors, Permitted Priority
Senior Secured Facility Creditors, Senior Secured Notes Creditors or
Permitted Senior Secured Financing Creditors.

Change of Hedge Counterparty
A Hedge Counterparty may (in accordance with the terms of the relevant Hedging
Agreement and subject to any consent required under that Hedging Agreement) transfer
any of its rights and benefits or obligations in respect of the Hedging Agreements to
which it is a party if any transferee has (if not already party to this Agreement as a
Hedge Counterparty) acceded to this Agreement as a Hedge Counterparty pursuant to
Clause 17.7 (Creditor/Agent Accession Undertaking).

17.5

Change of Agent
No person shall become a Super Senior Secured Creditor Representative, Priority
Senior Secured Facility Creditor Representative, a Permitted Priority Senior Secured
Financing Creditor Representative, a Senior Secured Notes Creditor Representative or
a Permitted Senior Secured Financing Creditor Representative, as the case may be,
under any of the Debt Documents unless at the same time, it accedes to this Agreement
as a Super Senior Secured Creditor Representative, Priority Senior Secured Facility
Creditor Representative, a Permitted Priority Senior Secured Financing Creditor
Representative, a Senior Secured Notes Creditor Representative or a Permitted Senior
Secured Financing Creditor Representative, as the case may be, pursuant to Clause 17.7
(Creditor/Agent Accession Undertaking). In connection with the foregoing, the
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Security Agent is authorised to and shall make such changes to the terms of this
Agreement relating to the rights and duties of any such Super Senior Secured Creditor
Representative, Priority Senior Secured Facility Creditor Representative, a Permitted
Priority Senior Secured Financing Creditor Representative, a Senior Secured Notes
Creditor Representative or a Permitted Senior Secured Financing Creditor
Representative, as the case may be, and any other Party as are jointly required by such
Super Senior Secured Creditor Representative, Priority Senior Secured Facility
Creditor Representative, a Permitted Priority Senior Secured Financing Creditor
Representative, a Senior Secured Notes Creditor Representative or a Permitted Senior
Secured Financing Creditor Representative and the Parent without the consent of any
other Party, in each case provided that such changes would not be materially prejudicial
to the interests of the other Parties.
17.6

New Ancillary Lender
If any Affiliate of a Permitted Super Senior Financing Creditor, a Permitted Priority
Senior Secured Financing Creditor or a Permitted Senior Secured Financing Creditor
becomes an Ancillary Lender in accordance with terms of a Permitted Super Senior
Financing Agreement, a Permitted Priority Senior Secured Financing Agreement or a
Permitted Senior Secured Financing Agreement, it shall not be entitled to share in any
of the Transaction Security or in the benefit of any guarantee or indemnity in respect of
any of the liabilities arising in relation to its Ancillary Facilities unless it has (if not
already party to this Agreement as a Permitted Super Senior Financing Creditor,
Permitted Priority Senior Secured Financing Creditor or, as the case may be, Permitted
Senior Secured Financing Creditor) acceded to this Agreement as a Permitted Super
Senior Financing Creditor, Permitted Priority Senior Secured Financing Creditor or, as
the case may be, Permitted Senior Secured Financing Creditor pursuant to Clause 17.7
(Creditor/Agent Accession Undertaking).

17.7

Creditor/Agent Accession Undertaking
With effect from the date of acceptance by the Security Agent and, in the case of an
Affiliate of a Super Senior Finance Party, Permitted Super Senior Financing Creditor,
Permitted Priority Senior Secured Financing Creditor or a Permitted Senior Secured
Financing Creditor, the Super Senior Secured Creditor Representative or, as the case
may be, the Permitted Priority Senior Secured Financing Creditor Representative or the
Permitted Senior Secured Financing Creditor Representative, of a Creditor/Agent
Accession Undertaking duly executed and delivered to the Security Agent by the
relevant acceding party or, if later, the date specified in that Creditor/Agent Accession
Undertaking:
(a)

any Party ceasing entirely to be a Creditor or an Agent shall be discharged from
further obligations towards the Security Agent and other Parties under this
Agreement and their respective rights against one another shall be cancelled
(except in each case for those rights which arose prior to that date); and

(b)

as from that date, the replacement or new Creditor or Agent shall assume the
same obligations and become entitled to the same rights, as if it had been an
original Party to this Agreement in that capacity.
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17.8

New Debtor/ New Security Provider
(a)

Subject to paragraph (c) below, if any member of the Group which is not a
Debtor or any other person:
(i)

incurs any Senior Liabilities; or

(ii)

gives any security, guarantee, indemnity or other assurance against loss
in respect of any of the Senior Liabilities,

the Debtors will procure the member of the Group or, as the case may be, person
incurring those Liabilities or giving that assurance accedes to this Agreement as
a Debtor and an Intra-Group Lender or, as the case may be, a Security Provider,
in accordance with paragraph (b) below, no later than contemporaneously with
the incurrence of those Liabilities or the giving of that assurance (or on such
later date as the Security Agent accepts the relevant Debtor/Security Provider
Accession Deed), provided that this paragraph (a) shall not apply to any member
of the Group which becomes a borrower or guarantor of an Ancillary Facility
but is not otherwise a borrower or guarantor under the relevant Permitted Senior
Secured Financing Agreement, Permitted Priority Senior Secured Financing
Agreement or Permitted Super Senior Financing Agreement.

17.9

(b)

With effect from the date of acceptance by the Security Agent of a
Debtor/Security Provider Accession Deed duly executed and delivered to the
Security Agent by the new Debtor or Security Provider or, if later, the date
specified in the Debtor/Security Provider Accession Deed, the new Debtor or,
as the case may be, Security Provider shall assume the same obligations and
become entitled to the same rights as if it had been an original Party to this
Agreement as a Debtor or, as applicable, as a Security Provider.

(c)

Notwithstanding anything to the contrary, a member of the Group or other
person shall only be required to accede to this Agreement to the extent that the
relevant member of the Group or other person becoming a Debtor or Security
Provider would not breach any applicable law or present a material risk of
liability for any member of the Group or other person and/or its officers or
directors, or give rise to a material risk of breach of fiduciary or statutory duties.

New Intra-Group Lender
Without limiting the terms of any Debt Financing Agreement, if any Intra-Group
Lender or any member of the Group (other than the Parent) makes any loan to or grants
any credit to or makes any other financial arrangement having similar effect with any
Debtor or member of the Group, in an aggregate amount of £5,000,000 or more, the
Parent will procure that the person giving that loan, granting that credit or making that
other financial arrangement (if not already a Party as an Intra-Group Lender) accedes
to this Agreement as an Intra-Group Lender, pursuant to Clause 17.7 (Creditor/Agent
Accession Undertaking) subject to the Agreed Security Principles.
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17.10 Additional Parties
(a)

Each of the Parties appoints the Security Agent to receive and execute on its
behalf each Debtor/Security Provider Accession Deed and Creditor/Agent
Accession Undertaking delivered to the Security Agent and the Security Agent
shall, as soon as reasonably practicable after receipt by it, sign and accept the
same if it appears on its face to have been completed, executed and, where
applicable, delivered in the form contemplated by this Agreement or, where
applicable, by the relevant Facility Agreement.

(b)

In the case of a Creditor/Agent Accession Undertaking delivered to the Security
Agent by any new Ancillary Lender (which is an Affiliate a Permitted Super
Senior Financing Creditor, a Permitted Priority Senior Secured Financing
Creditor or a Permitted Senior Secured Financing Creditor):

(c)

(i)

the Security Agent shall, as soon as practicable after signing and
accepting that Creditor/Agent Accession Undertaking in accordance
with paragraph (a) above, deliver that Creditor/Agent Accession
Undertaking to the relevant Super Senior Secured Creditor
Representative, Permitted Priority Senior Secured Financing Creditor
Representative or Permitted Senior Secured Financing Creditor
Representative; and

(ii)

a Super Senior Secured Creditor Representative, Permitted Priority
Senior Secured Financing Creditor Representative or Permitted Senior
Secured Financing Creditor Representative shall, as soon as practicable
after receipt by it, sign and accept that Creditor/Agent Accession
Undertaking if it appears on its face to have been completed, executed
and delivered in the form contemplated by this Agreement.

For the avoidance of doubt, any person shall be permitted to become party to
this Agreement as:
(i)

a Permitted Super Senior Financing Creditor and/or a Super Senior
Secured Creditor Representative as contemplated by the definition of
Permitted Super Senior Financing Debt;

(ii)

a Permitted Priority Senior Secured Financing Creditor and/or a
Permitted Priority Senior Secured Creditor Representative as
contemplated by the definition of Permitted Priority Senior Secured
Financing Debt; and

(iii)

a Permitted Senior Secured Financing Creditor and/or a Permitted
Senior Secured Financing Creditor Representative as contemplated by
the definition of Permitted Senior Secured Financing Debt.

17.11 Resignation of a Debtor
(a)

The Parent may request that a Debtor ceases to be a Debtor by delivering to the
Security Agent a Debtor Resignation Request.
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(b)

The Security Agent shall promptly accept a Debtor Resignation Request and
notify the Parent and each other Party of its acceptance if:
(i)

to the extent that the Senior Secured Notes Discharge Date has not
occurred, the Senior Secured Notes Creditor Representative notifies the
Security Agent that the Debtor is not, or has ceased to be, an issuer,
borrower or guarantor under any applicable Senior Secured Notes
Finance Documents (or will cease to be such an issuer, borrower or
guarantor on or prior to its resignation as a Debtor becoming effective)
or that such resignation is not prohibited by the relevant Senior Secured
Notes Finance Document;

(ii)

to the extent that the Priority Senior Secured Discharge Date has not
occurred, the Priority Senior Secured Facility Creditor Representative
notifies the Security Agent that the Debtor is not, or has ceased to be, a
borrower or guarantor under the applicable Priority Senior Secured
Facility Finance Documents (or will cease to be such a borrower or
guarantor on or prior to its resignation as a Debtor becoming effective)

(iii)

to the extent that the Permitted Priority Senior Secured Financing
Discharge Date has not occurred, any Permitted Priority Senior Secured
Financing Creditor Representative notifies the Security Agent that the
Debtor is not, or has ceased to be, an issuer, borrower or guarantor under
any applicable Permitted Priority Senior Secured Financing Documents
(or will cease to be such an issuer, borrower or guarantor on or prior to
its resignation as a Debtor becoming effective) or that such resignation
is not prohibited by the relevant Permitted Priority Senior Secured
Financing Documents; and

(iv)

to the extent that the Permitted Super Senior Financing Discharge Date
has not occurred, each Super Senior Secured Creditor Representative
notifies the Security Agent that the Debtor is not, or has ceased to be, an
issuer, borrower or guarantor under the applicable Permitted Super
Senior Financing Documents (or will cease to be such an issuer,
borrower or guarantor on or prior to its resignation as a Debtor becoming
effective) or that such resignation is not prohibited by the relevant
Permitted Super Senior Financing Documents; and

(v)

to the extent that the Permitted Senior Secured Financing Discharge
Date has not occurred, any Permitted Senior Secured Financing Creditor
Representative notifies the Security Agent that the Debtor is not, or has
ceased to be, an issuer, borrower or guarantor under any applicable
Permitted Senior Secured Financing Documents (or will cease to be such
an issuer, borrower or guarantor on or prior to its resignation as a Debtor
becoming effective) or that such resignation is not prohibited by the
relevant Permitted Senior Secured Financing Documents.

No Agent may unreasonably withhold or delay any such notification. If an
Agent does not provide the required confirmation to the Security Agent (or
notify the Security Agent that the required confirmation cannot be given due to
the fact that the relevant conditions set out above are not satisfied) within three
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Business Days of request by the Parent, such notification shall be deemed given
to the Security Agent.
(c)

Upon notification by the Security Agent to the Parent of its acceptance of the
resignation of a Debtor (with such notification to be given within one Business
Day of the date on which all required confirmations have been delivered, or
deemed to be given, under paragraph (b) above), that member of the Group shall
cease to be a Debtor and shall have no further rights or obligations under this
Agreement as a Debtor. For the avoidance of doubt, if a Debtor ceases to be a
member of the Group pursuant to a transaction not prohibited by the Debt
Financing Agreements (including by reason of that Debtor, or a Holding
Company of that Debtor, being designated as an Unrestricted Subsidiary), that
Debtor shall automatically cease to be a Debtor for all purposes and shall have
no further rights or obligations under this Agreement as a Debtor.

17.12 Resignation of Hedge Counterparties and a Holdco
(a)

In the event that a person party to this Agreement as a Hedge Counterparty is
no longer providing any hedging to any of the Debtors under a Hedging
Agreement, that person may resign (and will resign if required by the Parent) as
a Hedge Counterparty by giving notice to the Security Agent and the Parent.
From the date of receipt by the Security Agent and the Parent of any such notice
of resignation that person shall cease to be party to this Agreement as a Hedge
Counterparty and shall have no further rights or obligations under this
Agreement as a Hedge Counterparty.

(b)

In the event that a person party to this Agreement as a Holdco is no longer a
creditor in respect of any Holdco Liabilities, that person may resign (and will
resign if required by the Parent) as a Holdco by giving notice to the Security
Agent and the Parent. From the date of receipt by the Security Agent and the
Parent of any such notice of resignation that person shall cease to be party to
this Agreement as a Holdco and shall have no further rights or obligations under
this Agreement as a Holdco.

18.

COSTS AND EXPENSES

18.1

Transaction expenses
(a)

(b)

The Parent shall (or shall procure that another Debtor shall), promptly on
demand, pay the Security Agent the amount of all costs and expenses (including
legal fees together with any applicable VAT) properly incurred by the Security
Agent and any Receiver or Delegate in connection with the negotiation,
preparation, printing, execution and perfection of:
(i)

this Agreement and any other Secured Debt Documents referred to in
this Agreement and the Transaction Security; and

(ii)

any other Debt Documents executed after the date of this Agreement.

If the Security Agent considers it expedient or necessary or is requested to
undertake duties which are of an exceptional nature or otherwise outside the
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scope of the Security Agent’s normal duties hereunder, such additional
remuneration (if any), as may be agreed with the Debtors, shall be paid by the
Debtors to the Security Agent.
(c)

18.2

If the Security Agent and the Debtors fail to agree upon the nature of the duties
or upon the additional remuneration referred to in this paragraph or whether
additional remuneration is appropriate in the circumstances, any dispute shall
be determined by an investment bank (acting as an expert and not as an
arbitrator) selected by the Security Agent and approved by the Debtors or,
failing approval, nominated (on the application of the Security Agent) by the
President for the time being of the Law Society of England and Wales (the costs
of the nomination and of the investment bank being payable by the Debtors) and
the determination of any investment bank shall be final and binding upon the
Debtors.

Stamp taxes
The Parent shall (or shall procure that another Debtor shall) pay and, within 10 Business
Days of demand, indemnify the Security Agent against any cost, loss or liability the
Security Agent incurs in relation to all stamp duty, registration and other similar Taxes
payable in respect of any Secured Debt Document, other than any such Tax payable in
connection with any certificate or other document relating to the assignment or transfer
by any Secured Party of any of its rights and/or obligations under any Debt Document.

18.3

Enforcement and preservation costs
The Parent shall (or shall procure that another Debtor will) within 10 Business Days of
demand, pay to the Security Agent the amount of all costs and expenses (including legal
fees and together with any applicable VAT) incurred by it in connection with the
enforcement of or the preservation of any rights under any Secured Debt Document and
the Transaction Security (in each case in accordance with the terms of this Agreement
and/or the relevant Secured Debt Document) and any proceedings instituted by or
against the Security Agent as a consequence of taking or holding the Transaction
Security or enforcing these rights (excluding any costs and expenses arising as a result
of the Security Agent’s gross negligence, wilful default or fraud). Any actions
undertaken in anticipation of or in connection with an enforcement shall accrue
remuneration in accordance with the Security Agent’s usual practice.

18.4

Amendment costs
If a Debtor requests an amendment, waiver or consent pursuant to Clause 23 (Consents,
Amendments and Override) or any release of any Transaction Security pursuant to
Clause 11.1 (Non-Distressed Disposals) the Parent shall, within ten Business Days of
demand, reimburse (or procure reimbursement of) the Security Agent for the amount
of costs and expenses (including legal fees and notarial costs) incurred by the Security
Agent in responding to, evaluating, negotiating or complying with that request or
requirement.
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18.5

Transfer costs and expenses
Notwithstanding any other term of this Agreement, if a Secured Party (other than the
Security Agent) assigns or transfers any of its rights, benefits or obligations under the
Secured Debt Documents no member of the Group shall be required to pay any fees,
costs, expenses or other amounts relating to or arising in connection with that
assignment or transfer (including, without limitation, any Taxes and any amounts
relating to the perfection, notarisation, registration or amendment of the Transaction
Security).

18.6

Cost Details
Notwithstanding any other term of this Agreement, no member of the Group shall be
required to pay any fees, costs, expenses or other amounts (other than principal and
interest) unless:
(a)

it has first been provided with reasonable details of the circumstances giving
rise to such payment and of the calculation of the relevant amount (including,
where applicable, details of hours worked, rates and individuals involved); and

(b)

in the case of costs and expenses, it has received satisfactory evidence that such
costs and expenses have been properly incurred (including that all security costs
relate only to Security Documents entered into, or related actions taken, in
accordance with the Secured Debt Documents and approved in advance by the
Parent).

19.

INDEMNITIES

19.1

Debtors’ indemnity
(a)

Subject to any limitations applicable to any guarantee and indemnity obligations
of any Debtor under the Secured Debt Documents, each Debtor shall within 10
Business Days of written demand (such demand to be accompanied by
reasonable calculations and details of the amount so demanded) indemnify the
Security Agent and every Receiver and Delegate against any cost, loss or
liability (together with any applicable VAT) incurred by any of them (but
excluding any cost, loss or liability (and any applicable VAT) arising as a result
of the Security Agent’s or such Receiver or Delegate’s gross negligence, wilful
default or fraud):
(i)

in relation to or as a result of:
(A)

any failure by the Parent to comply with obligations under
Clause 18 (Costs and Expenses);

(B)

the taking, holding, protection or enforcement of the Transaction
Security in accordance with the terms of each of the Secured
Debt Documents;

(C)

acting or relying on any notice, request or instruction which it
reasonably believes to be genuine, correct and appropriately
authorised;
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(ii)

(b)

19.2

(D)

instructing lawyers, accountants, tax advisers, surveyors, a
Financial Advisor or other professional advisers or experts as
permitted under this Agreement; or

(E)

the exercise of any of the rights, powers, discretions and
remedies vested in the Security Agent, each Receiver and each
Delegate by the Secured Debt Documents or by law; or

(F)

any default by any Debtor or Security Provider in the
performance of any of the obligations expressed to be assumed
by it in the Secured Debt Documents; or

which otherwise relates to any of the Security Property or the
performance of the terms of this Agreement (otherwise than as a result
of its gross negligence, wilful default or fraud).

Each Debtor expressly acknowledges and agrees that the continuation of its
indemnity obligations under this Clause 19.1 will not be prejudiced by any
release or disposal under Clause 11 (Proceeds of Disposals and adjustment of
Mandatory Prepayments) taking into account the operation of that Clause 11.

Priority of indemnity
To the extent permitted by applicable law, the Security Agent and every Receiver and
Delegate may, in priority to any payment to the Secured Parties, indemnify itself out of
the Charged Property in respect of, and pay and retain, all sums necessary to give effect
to the indemnity in Clause 19.1 (Debtors’ indemnity) and shall have a lien on the
Transaction Security and the proceeds of the enforcement of the Transaction Security
for all moneys payable to it.

19.3

Senior Creditors’ indemnity
(a)

Each Senior Creditor shall (in the proportion that the Liabilities due to it bears
to the aggregate of the Liabilities due to all the Senior Creditors for the time
being (or, if the Liabilities due to each of those Senior Creditors is zero,
immediately prior to their being reduced to zero)), indemnify the Security Agent
and every Receiver and every Delegate, within three Business Days of demand,
against any cost, loss or liability incurred by any of them (otherwise than by
reason of the relevant Security Agent’s, Receiver’s or Delegate’s gross
negligence, wilful default or fraud) in acting as Security Agent, Receiver or
Delegate under the Secured Debt Documents (unless the relevant Security
Agent, Receiver or Delegate has been reimbursed by a Debtor pursuant to a
Debt Document) and the Debtors shall jointly and severally indemnify each
Senior Creditor against any payment made by it under this Clause 19.3 (Senior
Creditors’ indemnity).

(b)

For the purposes only of paragraph (a) above, to the extent that any hedging
transaction under a Hedging Agreement has not been terminated or closed out,
the Hedging Liabilities due to any Hedge Counterparty in respect of that
hedging transaction will be deemed to be:
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(i)

if the relevant Hedging Agreement is based on an ISDA Master
Agreement, the amount, if any, which would be payable to it under that
Hedging Agreement in respect of those hedging transactions, if the date
on which the calculation is made was deemed to be an Early Termination
Date (as defined in the relevant ISDA Master Agreement) for which the
relevant Debtor is the Defaulting Party (as defined in the relevant ISDA
Master Agreement); or

(ii)

if the relevant Hedging Agreement is not based on an ISDA Master
Agreement, the amount, if any, which would be payable to it under that
Hedging Agreement in respect of that hedging transaction, if the date on
which the calculation is made was deemed to be the date on which an
event similar in meaning and effect (under that Hedging Agreement) to
an Early Termination Date (as defined in any ISDA Master Agreement)
occurred under that Hedging Agreement for which the relevant Debtor
is in a position similar in meaning and effect (under that Hedging
Agreement) to that of a Defaulting Party (under and as defined in the
same ISDA Master Agreement),

that amount, in each case, to be certified by the relevant Hedge Counterparty
and as calculated in accordance with the relevant Hedging Agreement.
20.

INFORMATION

20.1

Information and dealing

20.2

(a)

The Creditors shall provide to the Security Agent from time to time (through
their respective Agents where applicable) any information that the Security
Agent may reasonably specify as being necessary or desirable to enable the
Security Agent to perform its functions as trustee.

(b)

Subject to clause 30.5 (Impaired Agent) of the Super Senior Facility Agreement
and any similar or equivalent provision in any other Secured Debt Document,
each Permitted Super Senior Financing Creditor, Priority Senior Secured
Facility Creditor, Permitted Priority Senior Secured Financing Creditor, Senior
Secured Notes Creditor and Permitted Senior Secured Financing Creditor shall
deal with the Security Agent exclusively through its Agent and the Hedge
Counterparties shall deal directly with the Security Agent and shall not deal
through any Agent.

(c)

No Agent shall be under any obligation to act as agent or otherwise on behalf
of any Hedge Counterparty except as expressly provided for in, and for the
purposes of, this Agreement.

Disclosure
Subject to any confidentiality obligations set out in any of the Secured Debt Documents
but notwithstanding any other agreement to the contrary, each of the Debtors and
Security Providers consents, until the Final Discharge Date, to the disclosure by any of
the Senior Creditors, the Agents, the Arrangers and the Security Agent to each other
(whether or not through an Agent or the Security Agent) of such information concerning
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the Debtors and the Security Providers as any Senior Creditor, any Agent, any Arranger
or the Security Agent shall see fit (acting reasonably), provided such disclosure is made
on a confidential ‘need to know’ basis and (i) does not breach any applicable law or
regulation and (ii) prior to the taking of an Enforcement Action, would not result in a
Senior Secured Notes Creditor or Priority Senior Secured Facility Creditor (or any other
Senior Creditor which has notified the Agents, the Arrangers and the Security Agent
that it does not wish to receive material non-public information) receiving any material
non-public information.
20.3

Notification of prescribed events
(a)

If a Senior Event of Default either occurs or ceases to be continuing the relevant
Agent shall, upon becoming aware of that occurrence or cessation, notify the
Security Agent and the Security Agent shall, upon receiving that notification,
notify the other Agents and each Hedge Counterparty.

(b)

If a Senior Payment Default either occurs or ceases to be continuing the relevant
Agent shall notify the Security Agent and the Security Agent shall, upon
receiving that notification, notify the other Agents and each Hedge
Counterparty.

(c)

If an Acceleration Event occurs the relevant Agent shall notify the Security
Agent and the Security Agent shall, upon receiving that notification, notify each
other Party.

(d)

If the Security Agent enforces, or takes formal steps to enforce, any of the
Transaction Security it shall notify each other Party of that action.

(e)

If any Senior Creditor exercises any right it may have to enforce, or to take
formal steps to enforce, any of the Transaction Security it shall notify the
Security Agent and the Security Agent shall, upon receiving that notification,
notify each Party of that action.

(f)

If a Debtor defaults on any Payment due under a Hedging Agreement, the Hedge
Counterparty which is party to that Hedging Agreement shall, upon becoming
aware of that default, notify the Security Agent and the Security Agent shall,
upon receiving that notification, notify each Agent and each other Hedge
Counterparty.

(g)

If a Hedge Counterparty terminates or closes-out, in whole or in part, any
hedging transaction under any Hedging Agreement under Clause 4.9 (Permitted
Enforcement: Hedge Counterparties) it shall notify the Security Agent and the
Security Agent shall, upon receiving that notification, notify each Agent and
each other Hedge Counterparty.

(h)

If the Security Agent receives a notice under paragraph (a) of Clause 3.8 (Option
to purchase: Senior Secured Creditors) it shall upon receiving that notice,
notify, and send a copy of that notice to, the Super Senior Secured Creditor
Representative.
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20.4

(i)

If the Security Agent receives a notice under paragraph (a) of Clause 3.9
(Option to Purchase: Non-Priority Senior Secured Creditors) it shall upon
receiving that notice, notify, and send a copy of that notice to, the Super Senior
Secured Creditor Representative, any Priority Senior Secured Facility Creditor
Representative and the Permitted Priority Senior Secured Financing Creditor
Representative.

(j)

If the Security Agent receives a notice under paragraph (a) of Clause 3.10
(Hedge Transfer: Senior Secured Creditors) it shall upon receiving that notice,
notify, and send a copy of that notice to, each Hedge Counterparty.

Bank account charge notice
Each Secured Party which is a bank with whom an account of any Debtor charged in
favour of the Security Agent pursuant to any debenture entered or to be entered into
between the any Debtor and the Security Agent is maintained hereby acknowledges that
notice of such charge shall be deemed to have been given to it (in the form of the
account notice attached to the debenture) without further notice being required to be
given to it.

21.

NOTICES

21.1

Communications in writing
Any communication to be made under or in connection with this Agreement shall be
made in writing and, unless otherwise stated, may be made by fax or letter.

21.2

Security Agent’s communications with Senior Creditors
The Security Agent shall be entitled to carry out all dealings:

21.3

(a)

with the Secured Parties through their respective Agents, as applicable, and may
give to the Agents, as applicable, any notice or other communication required
to be given by the Security Agent to a Secured Party; and

(b)

with each Hedge Counterparty directly with that Hedge Counterparty.

Addresses
The address and fax number (and the department or officer, if any, for whose attention
the communication is to be made) of each Party for any communication or document
to be made or delivered under or in connection with this Agreement is:
(a)

in the case of the Parent and each other Original Debtor, that identified with its
name below;

(b)

in the case of the Security Agent, that identified with its name below;

(c)

in the case of each other Party, that notified in writing to the Security Agent on
or prior to the date on which it becomes a Party,
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or any substitute address, fax number or department or officer which that Party may
notify to the Security Agent (or the Security Agent may notify to the other Parties, if a
change is made by the Security Agent) by not less than five Business Days’ notice.
21.4

Delivery
(a)

Any communication or document made or delivered by one person to another
under or in connection with this Agreement will only be effective:
(i)

if by way of fax, when received in legible form; or

(ii)

if by way of letter, when it has been left at the relevant address or five
Business Days after being deposited in the post postage prepaid in an
envelope addressed to it at that address,

and, if a particular department or officer is specified as part of its address details
provided under Clause 21.3 (Addresses), if addressed to that department or
officer.

21.5

(b)

Any communication or document to be made or delivered to the Security Agent
will be effective only when actually received by the Security Agent and then
only if it is expressly marked for the attention of the department or officer
identified with the Security Agent’s signature below (or any substitute
department or officer as the Security Agent shall specify for this purpose).

(c)

Any communication or document made or delivered to the Parent in accordance
with this Clause 21.4 will be deemed to have been made or delivered to each of
the Debtors and Security Providers.

Notification of address and fax number
Promptly upon receipt of notification of an address and fax number or change of address
or fax number pursuant to Clause 21.3 (Addresses) or changing its own address or fax
number, the Security Agent shall notify the other Parties.

21.6

Electronic communication
(a)

Any communication to be made between the Security Agent and a Secured
Party, a Security Provider or a Debtor under or in connection with this
Agreement may be made by electronic mail or other electronic means, if the
Security Agent and the relevant Secured Party, Security Provider or Debtor:
(i)

agree that, unless and until notified to the contrary, this is to be an
accepted form of communication (with such agreement to be deemed
given by each person which is a Party at the date of this Agreement);

(ii)

notify each other in writing of their electronic mail address and/or any
other information required to enable the sending and receipt of
information by that means; and

(iii)

notify each other of any change to their address or any other such
information supplied by them.
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(b)

21.7

Any electronic communication made between the Security Agent and a Secured
Party, Security Provider or a Debtor will be effective only when actually
received in readable form and in the case of any electronic communication made
by a Secured Party, Security Provider or a Debtor to the Security Agent only if
it is addressed in such a manner as the Security Agent shall specify for this
purpose.

English language
(a)

Any notice given under or in connection with this Agreement must be in
English.

(b)

All other documents provided under or in connection with this Agreement must
be:
(i)

in English; or

(ii)

if not in English, and if so reasonably required by the Security Agent,
accompanied by a certified English translation and, in this case, the
English translation will prevail unless the document is a constitutional,
statutory or other official document.

22.

PRESERVATION

22.1

Partial invalidity
If, at any time, any provision of this Agreement is or becomes illegal, invalid or
unenforceable in any respect under any law of any jurisdiction, neither the legality,
validity or enforceability of the remaining provisions nor the legality, validity or
enforceability of that provision under the law of any other jurisdiction will in any way
be affected or impaired.

22.2

No impairment
If, at any time after its date, any provision of a Debt Document (including this
Agreement) is not binding on or enforceable in accordance with its terms against a
person expressed to be a party to that Debt Document, neither the binding nature nor
the enforceability of that provision or any other provision of that Debt Document will
be impaired as against the other part(y/ies) to that Debt Document.

22.3

Remedies and waivers
No failure to exercise, nor any delay in exercising, on the part of any Party, any right
or remedy under this Agreement shall operate as a waiver, nor shall any single or partial
exercise of any right or remedy prevent any further or other exercise or the exercise of
any other right or remedy. The rights and remedies provided in this Agreement are
cumulative and not exclusive of any rights or remedies provided by law.

22.4

Waiver of defences
The provisions of this Agreement will not be affected by an act, omission, matter or
thing which, but for this Clause 22.4, would reduce, release or prejudice the
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subordination and priorities expressed to be created by this Agreement including
(without limitation and whether or not known to any Party):

22.5

(a)

any time, waiver or consent granted to, or composition with, any Debtor or other
person;

(b)

the release of any Debtor or any other person under the terms of any
composition or arrangement with any creditor of any member of the Group;

(c)

the taking, variation, compromise, exchange, renewal or release of, or refusal or
neglect to perfect, take up or enforce, any rights against, or security over assets
of, any Debtor or other person or any non-presentation or non-observance of
any formality or other requirement in respect of any instrument or any failure to
realise the full value of any Security;

(d)

any incapacity or lack of power, authority or legal personality of or dissolution
or change in the members or status of any Debtor or other person;

(e)

any amendment, novation, supplement, extension (whether of maturity or
otherwise) or restatement (in each case, however fundamental and of
whatsoever nature, and whether or not more onerous) or replacement of a Debt
Document or any other document or security;

(f)

any unenforceability, illegality or invalidity of any obligation of any person
under any Debt Document or any other document or security;

(g)

any intermediate Payment of any of the Liabilities owing to the Senior Creditors
in whole or in part; or

(h)

any insolvency or similar proceedings

Priorities not affected
Except as otherwise provided in this Agreement the priorities referred to in Clause 2
(Ranking and Priority) will:
(a)

not be affected by any reduction or increase in the principal amount secured by
the Transaction Security in respect of the Liabilities owing to the Senior
Creditors by any intermediate reduction or increase in, amendment or variation
to any of the Debt Documents, or by any variation or satisfaction of. any of the
Liabilities or any other circumstances;

(b)

apply regardless of the order in which or dates upon which this Agreement and
the other Debt Documents are executed or registered or notice of them is given
to any person; and

(c)

secure the Liabilities owing to the Senior Creditors in the order specified,
regardless of the date upon which any of the Liabilities arise or of any
fluctuations in the amount of any of the Liabilities outstanding.
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22.6

Waiver and abandonment of Jersey customary law rights
Without prejudice to the generality of any other waiver granted in any Secured Debt
Document, each Debtor and the Holdco irrevocably abandons and waives any right it
may have at any time under Jersey law whether existing or future:
(a)

whether by virtue of the droit de division or otherwise, to require that any
liability under any Secured Debt Document be divided or apportioned with any
other person or reduced in any manner whatsoever; and

(b)

whether by virtue of the droit de discussion or otherwise, to require that recourse
be had to the assets of any other person before any claim is enforced against it
under any Secured Debt Document.

23.

CONSENTS, AMENDMENTS AND OVERRIDE

23.1

Required consents
(a)

Subject to paragraphs (b) to (g) below, Clause 23.2 (Amendments and Waivers:
Security Documents) and Clause 23.4 (Exceptions), this Agreement and/or a
Security Document may be amended or waived only with the written consent
of:
(i)

if the relevant amendment or waiver (the “Proposed Amendment”) is
prohibited by the terms of the Super Senior Facility Agreement, the
relevant Super Senior Secured Creditor Representative in respect of the
Super Senior Facility Agreement (acting on instructions of the requisite
Super Senior Lenders in accordance with clause 36 (Amendments and
Waivers) of the Super Senior Facility Agreement;

(ii)

if any other Permitted Super Senior Financing Debt has been incurred
and the Proposed Amendment is prohibited by the terms of the relevant
Permitted Super Senior Financing Agreement, the Super Senior Secured
Creditor Representative in respect of that Permitted Super Senior
Financing Debt (if applicable, acting on the instructions of the Majority
Permitted Super Senior Financing Creditors);

(iii)

if the Proposed Amendment is prohibited by the Priority Senior Secured
Notes Purchase Agreement, the Priority Senior Secured Facility
Creditor Representative (acting on instructions of the requisite Priority
Senior Secured Facility Creditors in accordance with clause 34
(Amendments and Waivers) of the Priority Senior Secured Notes
Purchase Agreement);

(iv)

if any Permitted Priority Senior Secured Financing Debt has been
incurred and the Proposed Amendment is prohibited by the terms of the
relevant Permitted Priority Senior Secured Financing Agreement, the
Permitted Priority Senior Secured Financing Creditor Representative in
respect of that Permitted Priority Senior Secured Financing Debt (if
applicable, acting on the instructions of the requisite majority of the
Permitted Priority Senior Secured Financing Creditors);
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(b)

(v)

if the Proposed Amendment is prohibited by the Senior Secured Notes
Purchase Agreement, the Senior Secured Notes Creditor Representative
(acting on instructions of the requisite Senior Secured Notes Lenders in
accordance with clause 34 (Amendments and Waivers) of the Senior
Secured Notes Purchase Agreement);

(vi)

if any Permitted Senior Secured Financing Debt has been incurred and
the Proposed Amendment is prohibited by the terms of the relevant
Permitted Senior Secured Financing Agreement, the Permitted Senior
Secured Financing Creditor Representative in respect of that Permitted
Senior Secured Financing Debt (if applicable, acting on the instructions
of the requisite majority of the Permitted Senior Secured Financing
Creditors);

(vii)

if a Hedge Counterparty is providing hedging to a Debtor under a
Hedging Agreement, that Hedge Counterparty (in each case only to the
extent that the relevant amendment or waiver adversely affects the
continuing rights and/or obligations of that Hedge Counterparty and is
an amendment or waiver which is expressed to require the consent of
that Hedge Counterparty under the applicable Hedging Agreement, as
notified by the Parent to the Security Agent at the time of the relevant
amendment or waiver);

(viii)

the Holdcos; and

(ix)

the Parent.

Subject to paragraphs (c) to (g) of this Clause 23.1 below, an amendment or
waiver of this Agreement which has the effect of changing or which relates to:
(i)

Clause 8 (Turnover of Receipts), Clause 9 (Redistribution), Clause 10
(Enforcement of Transaction Security), Clause 12 (Application of
Proceeds) or this Clause 23;

(ii)

the order of priority or subordination under this Agreement; or

(iii)

Paragraphs (d)(iii) and (e) of Clause 15.4 (Instructions to Security Agent
and exercise of discretion),

shall not be made without the consent of:
(iv)

each of the Creditor Representatives (provided that the relevant
Discharge Date has not occurred);

(v)

each Hedge Counterparty but only to the extent that such amendment or
waiver would (1) materially adversely affect the rights and obligations
of the Hedge Counterparties under this Agreement in their capacity as
such, and (2) would not materially adversely affect the rights and
obligations of any Creditor or class of Creditors other than the Hedge
Counterparties (solely in their capacity as such); and

(vi)

the Parent.
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(c)

Notwithstanding anything to the contrary, any amendment or waiver of any
Secured Debt Document made or effected in accordance with:
(i)

Clause 2.4 (Additional Debt), Clause 11.1 (Non-Distressed Disposals),
Clause 14 (Additional Debt) or any other provision of this Agreement;
or

(ii)

any other provision of any Secured Debt Document (provided that such
amendment or waiver is not expressly prohibited by the terms of any
other Secured Debt Document),

shall be binding on all Parties.
(d)

Any amendment, waiver or consent which relates only to the rights or
obligations applicable to Creditors under a particular Debt Financing
Agreement (and which does not materially and adversely affect the rights or
interests of Creditors under other Debt Financing Agreements) may be approved
with only the consent of the Agent in respect of that Debt Financing Agreement
(if applicable, acting on the instructions of the requisite Creditors under that
Debt Financing Agreement) and the Parent. For the avoidance of doubt, this
paragraph (d) is without prejudice to the ability to effect, make or grant any
amendment, waiver or consent pursuant to or in accordance with paragraph (a)
above or any other provision of this Clause 23.

(e)

Notwithstanding anything to the contrary in the Secured Debt Documents, a
Secured Party may unilaterally waive, relinquish or otherwise irrevocably give
up all or any of its rights under any Secured Debt Document with the consent
of the Parent.

(f)

Any term of this Agreement or a Security Document may be amended or waived
by the Parent and the Security Agent without the consent of any other Party if
that amendment or waiver is:

(g)

(i)

to cure defects or omissions, resolve ambiguities or inconsistencies or
reflect changes of a minor, technical or administrative nature; or

(ii)

otherwise for the benefit of all or any of the Secured Parties.

Notwithstanding anything to the contrary, if any amendment, waiver or consent
requested by the Parent in relation to this Agreement and/or the Security
Documents:
(i)

is not prohibited by the terms of any Debt Financing Agreement
(provided that, for the avoidance of doubt, this paragraph (g) shall not
override (A) any express requirement or restriction in a Debt Financing
Agreement in relation to the matter, step or action the subject of the
proposed amendment, waiver or consent) or (B) any express
requirement for consent under Clause 4.3 (Permitted Payments:
Hedging Liabilities); or
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(ii)

has been approved by the requisite Senior Creditors under each Debt
Financing Agreement that otherwise prohibits that amendment, waiver
or consent,

that amendment, waiver or consent shall be automatically and immediately
deemed to have been approved and given for all purposes under this Agreement
(and, if applicable, the relevant Security Documents).
For the purpose of this paragraph (g) and paragraph (a) of Clause 14.2 (Debt
Refinancing Terms) only, the term Debt Financing Agreement shall include any
Hedging Agreement pursuant to which the consent of a Hedge Counterparty is
expressly required for the relevant amendment or waiver under and in
accordance with sub-paragraph (a)(vii) above.
23.2

23.3

Amendments and Waivers: Security Documents
(a)

Without prejudice to any amendment, waiver or consent approved in accordance
with Clause 23.1 (Required consents) and subject to paragraph (b) below and to
paragraph (b) of Clause 23.4 (Exceptions), the Security Agent may, if authorised
by an Instructing Group, and if the Parent consents, amend the terms of, waive
any of the requirements of or grant consents under, any of the Security
Documents which shall be binding on each Party.

(b)

Subject to paragraphs (b) and (c) of Clause 23.4 (Exceptions), in case of any
amendment or waiver of, or consent under, any Security Document which
would adversely affect the nature or scope of the Charged Property or the
manner in which the proceeds of enforcement of the Transaction Security are
distributed, that amendment, waiver or consent shall require approval in
accordance with Clause 23.1 (Required consents).

Effectiveness
(a)

Any amendment, waiver or consent given, made or effected in accordance with
any of the provisions of this Clause 23 or in accordance with any other term of
any Secured Debt Document, will be binding on all Parties and the Security
Agent may effect, on behalf of any Agent, Arranger or Creditor, any
amendment, waiver or consent permitted by this Clause 23 or any other term of
any Secured Debt Document.

(b)

Each Agent, Arranger and Creditor irrevocably and unconditionally authorises
and instructs the Security Agent (for the benefit of the Security Agent and the
Parent) to execute any documentation relating to a proposed amendment, waiver
or consent as soon as the requisite Creditor consent (as applicable) is received
(or on such later date as may be agreed by the Security Agent and Parent).

(c)

The Parent may effect, as agent for each Debtor and Intra-Group Lender, any
amendment, waiver or consent given, made or effected in accordance with any
of the provisions of this Clause 23 or in accordance with any other term of any
Debt Document.
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23.4

Exceptions
(a)

Subject to paragraphs (b) and (c) below, an amendment, waiver or consent
which adversely relates to the express rights or obligations of an Agent, an
Arranger or the Security Agent (in each case in such capacity) may not be
effected without the consent of that Agent, that Arranger or the Security Agent
(as the case may be) at such time.

(b)

Neither paragraph (a) above nor Clause 23.2 (Amendments and Waivers:
Security Documents) shall apply:
(i)

to any release of Transaction Security, claim or Liabilities; or

(ii)

to any consent,

which, in each case, the Security Agent gives in accordance with Clause 11
(Proceeds of Disposals and adjustment of Mandatory Prepayments).
(c)
23.5

Paragraph (a) above shall apply to an Arranger only to the extent that Arranger
Liabilities are then owed to that Arranger.

Disenfranchisement of members of the Group and Holdco Affiliates
For so long as a Holdco Affiliate or any member of the Group beneficially owns a Super
Senior Commitment, a participation in Permitted Super Senior Financing Debt taking
the form of loans, a participation in Permitted Priority Senior Secured Financing Debt
taking the form of loans and/or a participation in Permitted Senior Secured Financing
Debt taking the form of loans, in ascertaining:
(a)

the Majority Permitted Super Senior Financing Creditors, Majority Permitted
Priority Senior Secured Financing Creditors, Majority Permitted Senior Secured
Financing Creditors, Majority Priority Senior Secured Creditors, the Majority
Non-Priority Senior Secured Creditors and/or the Majority Super Senior
Creditors; or

(b)

whether:
(i)

any relevant percentage (including, for the avoidance of doubt,
unanimity) of Super Senior Credit Participations, Priority Senior
Secured Credit Participations, Non-Priority Senior Secured Credit
Participations and/or Senior Secured Credit Participations; or

(ii)

the agreement of any specified group of Senior Creditors,

has been obtained to approve any request for a Consent or to carry any other vote or
approve any action under this Agreement, the relevant commitment or participation
shall be deemed to be zero and, that Holdco Affiliate or member of the Group, as
applicable, shall be deemed not to be, to the extent relevant, Super Senior Lender, a
lender in respect of any other Permitted Super Senior Financing Debt taking the form
of loans, a lender in respect of any Priority Senior Secured Financing Debt taking the
form of loans, a lender in respect of Permitted Priority Senior Secured Financing Debt
taking the form of loans, a lender in respect of any Senior Secured Notes taking the
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form of loans and/or a lender in respect of Permitted Senior Secured Financing Debt
taking the form of loans.
23.6

Disenfranchisement of Defaulting Lenders
(a)

For so long as a Defaulting Lender has any Available Commitment, in
ascertaining:
(i)

the Majority Permitted Super Senior Financing Creditors, Majority
Permitted Priority Senior Secured Financing Creditors, Majority
Permitted Senior Secured Financing Creditors, Majority Priority Senior
Secured Creditors, the Majority Non-Priority Senior Secured Creditors
and/or the Majority Super Senior Creditors; or

(ii)

whether:
(A)

any relevant percentage (including, for the avoidance of doubt,
unanimity) of Super Senior Credit Participations, Priority Senior
Secured Credit Participations, Non-Priority Senior Secured
Credit Participations and/or Senior Secured Credit
Participations; or

(B)

the agreement of any specified group of Senior Creditors,

has been obtained to approve any request for a Consent or to carry any other
vote or approve any action under this Agreement, the relevant commitment or
participation of that Defaulting Lender shall be reduced by the amount of its
Available Commitment and, to the extent that that reduction results in that
Defaulting Lender’s commitment or participation being zero, that Defaulting
Lender shall be deemed not to be, to the extent relevant, a lender in respect of
Permitted Super Senior Financing Debt taking the form of loans, a lender in
respect of any Priority Senior Secured Financing Debt taking the form of loans,
a lender in respect of Permitted Priority Senior Secured Financing Debt taking
the form of loans, a lender in respect of any Senior Secured taking the form of
loans and/or a lender in respect of Permitted Senior Secured Financing Debt
taking the form of loans.
(b)

For the purposes of this Clause 23.6, the Security Agent may assume that the
following Creditors are Defaulting Lenders:
(i)

any Loan Creditor which has notified the Security Agent that it has
become a Defaulting Lender;

(ii)

any Loan Creditor to the extent that the relevant Agent has notified the
Security Agent that that Loan Creditor is a Defaulting Lender; and

(iii)

any Loan Creditor in relation to which it is aware that any of the events
or circumstances referred to in paragraphs (a), (b) or (c) of the definition
of “Defaulting Lender” in the Super Senior Facility Agreement has
occurred (or the equivalent provisions of the relevant Facility
Agreement),
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unless it has received notice to the contrary from the Loan Creditor concerned
(together with any supporting evidence reasonably requested by the Security
Agent) or the Security Agent is otherwise aware that the Loan Creditor has
ceased to be a Defaulting Lender.
23.7

Snooze/Lose
(a)

Subject to paragraph (b) below, if in relation to:
(i)

a request for a Consent in relation to any of the terms of this Agreement;

(ii)

a request to participate in any other vote under the terms of this
Agreement;

(iii)

a request to approve any other action under this Agreement; or

(iv)

a request to provide any confirmation or notification under this
Agreement,

any Loan Creditor:
(A)

fails to respond to that request before 5:00 p.m. (London time)
on the date falling 10 Business Days after the date such request
was made; or

(B)

fails to provide details of its Super Senior Credit Participation,
Priority Senior Secured Credit Participation, Non-Priority Senior
Secured Credit Participation and/or Senior Secured Credit
Participation (as applicable) (the “Participations”) to the
Security Agent within the timescale specified by the Security
Agent:
(1)

in the case of paragraphs (i) to (iii) above, that Loan
Creditor’s relevant Participation shall be deemed to be
zero for the purpose of calculating the relevant total
Participations when ascertaining whether any relevant
percentage (including, for the avoidance of doubt,
unanimity) of the relevant total Participations has been
obtained to give that Consent, carry that vote or approve
that action;

(2)

in the case of paragraphs (i) to (iii) above, that Loan
Creditor’s status in its relevant capacity shall be
disregarded for the purposes of ascertaining whether the
agreement of any specified group of Loan Creditors has
been obtained to give that Consent, carry that vote or
approve that action; and

(3)

in the case of paragraph (iv) above, that confirmation or
notification shall be deemed to have been given.
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(b)

23.8

Paragraph (a)(A) above shall not apply to an amendment or waiver to:
(i)

the order of priority or subordination under this Agreement;

(ii)

Clause 8 (Turnover of Receipts), Clause 9 (Redistribution), Clause 10
(Enforcement of Transaction Security), Clause 12 (Application of
Proceeds) and Clause 23 (Consents, Amendments and Override); and

(iii)

Paragraphs (d)(iii) and (e) of Clause 15.4 (Instructions to Security Agent
and exercise of discretion).

Calculation of Credit Participations
(a)

For the purpose of ascertaining whether any relevant percentage of Super Senior
Credit Participations, Priority Senior Secured Credit Participations, NonPriority Senior Secured Credit Participations or Senior Secured Credit
Participations has been obtained under this Agreement, the relevant Agent or
the Security Agent may notionally convert any Super Senior Credit
Participations, Priority Senior Secured Credit Participations, Non-Priority
Senior Secured Credit Participations or Senior Secured Credit Participations
into their Common Currency Amounts.

(b)

Each Agent will, upon request from the Security Agent, promptly provide the
Security Agent with:

(c)

(i)

details of the Super Senior Credit Participations of the Super Senior
Creditors whom it represents and (if applicable) details of the extent to
which such Super Senior Credit Participations have been voted for or
against any request;

(ii)

details of the Priority Senior Secured Credit Participations of the Priority
Senior Secured Facility Creditors and Permitted Priority Senior Secured
Financing Creditors whom it represents and (if applicable) details of the
extent to which such Priority Senior Secured Credit Participations have
been voted for or against any request;

(iii)

details of the Non-Priority Senior Secured Credit Participations of the
Non-Priority Senior Secured Creditors whom it represents and (if
applicable) details of the extent to which such Non-Priority Senior
Secured Credit Participations have been voted for or against any request;
and

(iv)

details of the Senior Secured Credit Participations of the Senior Secured
Creditors whom it represents and (if applicable) details of the extent to
which such Senior Secured Credit Participations have been voted for or
against any request.

Each Priority Hedge Counterparty will, upon request from the Security Agent
or any other Agent, promptly provide the Security Agent with details of its
Super Senior Credit Participations (which shall be calculated as at the same time
stipulated by the Security Agent or the relevant Agent (as applicable) in such
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request) and (if applicable) details of the extent to which such Super Senior
Credit Participations have been voted for or against any request.
(d)

23.9

Each Non-Priority Hedge Counterparty will, upon request from the Security
Agent or any other Agent, promptly provide the Security Agent with details of
its Senior Secured Credit Participations (which shall be calculated as at the same
time stipulated by the Security Agent or the relevant Agent (as applicable) in
such request) and (if applicable) details of the extent to which such Senior
Secured Credit Participations have been voted for or against any request.

Deemed consent
(a)

If, at any time prior to the Senior Discharge Date, the Senior Creditors (or the
requisite Senior Creditors) and the Parent give a Consent in respect of any
Senior Debt Documents then, if that action was permitted by the terms of this
Agreement, the Intra-Group Lenders and the Security Provider will (or will be
deemed to):
(i)

give a corresponding Consent in equivalent terms in relation to each of
the Debt Documents to which they are a party; and

(ii)

do anything (including executing any document) that the Security Agent
and the Parent may reasonably require by written notice to give effect to
this paragraph (a)

23.10 Excluded consents
Clause 23.9 (Deemed consent) does not apply to any Consent which has the effect of:
(a)

increasing or decreasing the Liabilities;

(b)

changing the basis upon which any Permitted Payments are calculated
(including the timing, currency or amount of such Payments); or

(c)

changing the terms of this Agreement or of any Security Document.

23.11 No liability
None of the Super Senior Creditors, Senior Secured Creditors, Priority Senior Secured
Facility Creditors or the Agents will be liable to any other Creditor, Agent, Security
Provider or Debtor for any Consent given or deemed to be given under this Clause 23.
23.12 Agreement to override
Unless expressly stated otherwise in this Agreement, this Agreement overrides
anything in the Debt Documents to the contrary.
24.

RESTRICTIONS ON SCHEMES
At any time prior to the Super Senior Facility Discharge Date, with respect to any
restructuring, refinancing, reorganization or similar procedure (whether solvent or
insolvent, consensual or non-consensual) in relation to which any restructuring plan,
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scheme of arrangement or analogous compromise or arrangement with creditors in any
jurisdiction (a “Scheme”) is proposed or promulgated to compromise or affect all or
any of its liabilities and obligations owing to the Super Senior Finance Parties under
the Super Senior Finance Documents or to amend, modify or waive any provision of
the Super Senior Finance Documents:
(a)

no Debtor shall seek to compromise or affect all or any of the liabilities or
obligations owing to the Super Senior Finance Parties under, or to amend,
modify or waive any provision of the Super Senior Finance Documents as part
of the Scheme without proposing that the Super Senior Lenders vote on and
approve the Scheme or seek to implement such Scheme without the approval of
the Super Senior Lenders voting as a single class;

(b)

the Super Senior Lenders shall be designated as, and shall constitute, a separate
class of creditors for the purposes of voting on and approving such Scheme and
shall not be placed into the same class as any creditor of its liabilities and
obligations arising other than under the Facility (as defined in the Super Senior
Facility Agreement) to which they are party; and

(c)

the Creditors other than the Super Senior Lenders shall not without the written
consent of the Super Senior Lenders seek to vote with the Super Senior Lenders
as a single class or vote to accept or otherwise support or propose any Scheme
that is inconsistent with paragraphs (a) and (b) above.

25.

GUARANTEE AND INDEMNITY

25.1

Guarantee and indemnity
Each Debtor irrevocably and unconditionally jointly and severally:
(a)

guarantees to each Hedge Counterparty punctual performance by each other
Debtor of all that Debtor’s payment obligations to it under the Hedging
Agreements;

(b)

undertakes with each Hedge Counterparty that whenever another Debtor does
not pay any amount when due to it under or in connection with any Hedging
Agreement, that Debtor shall immediately on demand pay that amount as if it
was the principal Debtor; and

(c)

agrees with each Hedge Counterparty that if, for any reason, any amount
claimed by a Hedge Counterparty under this Clause 25 is not recoverable on the
basis of a guarantee, it will be liable as a principal debtor and primary obligor
to indemnify that Hedge Counterparty against any cost, loss or liability it incurs
as a result of a Debtor not paying any amount expressed to be payable by it to
that Hedge Counterparty under any Hedging Agreement on the date when it is
expressed to be due. The amount payable by a Debtor under this indemnity will
not exceed the amount it would have had to pay under this Clause 25 if the
amount claimed had been recoverable on the basis of a guarantee,

subject to any limitation referred to in Clause 25.11 (Limitations on Guarantees) or in
any Debtor/Security Provider Accession Deed by which it became a Debtor.
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25.2

Continuing guarantee
This guarantee is a continuing guarantee and will extend to the ultimate balance of sums
payable by any Debtor under the Hedging Agreements, regardless of any intermediate
payment or discharge in whole or in part.

25.3

Reinstatement
If any payment by a Debtor or any discharge given by a Hedge Counterparty (whether
in respect of the obligations of any Debtor or any security for those obligations or
otherwise) is avoided or reduced as a result of insolvency or any similar event:

25.4

(a)

the liability of each Debtor shall continue as if the payment, discharge,
avoidance or reduction had not occurred; and

(b)

each Hedge Counterparty shall be entitled to recover the value or amount of that
security or payment from the Debtor, as if the payment, discharge, avoidance or
reduction had not occurred.

Waiver of defences
The obligations of each Debtor under this Clause 25 will not be affected by any act,
omission, matter or thing which, but for this Clause 25, would reduce, release or
prejudice any of its obligations under this Clause 25 (without limitation and whether or
not known to it or any Hedge Counterparty) including:
(a)

any time, waiver or consent granted to, or composition with, any Debtor or other
person;

(b)

the release of any other Debtor or any other person under the terms of any
composition or arrangement with any creditor of any member of the Group;

(c)

the taking, variation, compromise, exchange, renewal or release of, or refusal or
neglect to perfect, take up or enforce, any rights against, or security over assets
of, any Debtor or other person or any non-presentation or non-observance of
any formality or other requirement in respect of any instrument or any failure to
realise the full value of any security;

(d)

any incapacity or lack of power, authority or legal personality of or dissolution
or change in the members or status of a Debtor or any other person;

(e)

any amendment (however fundamental) or replacement of a Hedging
Agreement or any other document or security provided that a Debtor shall be a
party thereto;

(f)

any unenforceability, illegality or invalidity of any obligation of any person
under any Hedging Agreement or any other document or security; or

(g)

any insolvency or similar proceedings.
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25.5

Debtor intent
Without prejudice to the generality of Clause 25.4 (Waiver of defences) but subject to
Clause 25.11 (Limitations on Guarantees), each Debtor expressly confirms that it
intends that this guarantee shall extend from time to time to any (however fundamental)
variation, increase, extension or addition of or to any of the Hedging Agreements.

25.6

Immediate recourse
Each Debtor waives any right it may have of first requiring any Hedge Counterparty
(or any Security Agent or agent on its behalf) to proceed against or enforce any other
rights or security or claim payment from any person before claiming from that Debtor
under this Clause 25. This waiver applies irrespective of any law or any provision of a
Hedging Agreement to the contrary.

25.7

Appropriations
Until all amounts which may be or become payable by the Debtors to it under or in
connection with the Hedging Agreements have been irrevocably paid in full, each
Hedge Counterparty (or any Security Agent or agent on its behalf) may:

25.8

(a)

refrain from applying or enforcing any other monies, security or rights held or
received by that Hedge Counterparty (or any trustee or agent on its behalf) in
respect of those amounts, or apply and enforce the same in such manner and
order as it sees fit (whether against those amounts or otherwise) and no Debtor
shall be entitled to the benefit of the same; and

(b)

hold in an interest-bearing suspense account any monies received from any
Debtor or on account of any Debtor’s liability under this Clause 25.

Deferral of Debtor’s rights
(a)

Until all amounts which may be or become payable by the Debtors under or in
connection with the Hedging Agreements have been irrevocably paid in full and
unless any relevant Hedge Counterparty otherwise directs or as permitted by
this Agreement, no Debtor will exercise any rights which it may have by reason
of performance by it of its obligations under the Hedging Agreements:
(i)

to be indemnified by a Debtor;

(ii)

to claim any contribution from any other guarantor of any Debtor’s
obligations under the Hedging Agreements;

(iii)

to take the benefit (in whole or in part and whether by way of
subrogation or otherwise) of any rights of the Hedge Counterparties
under the Hedging Agreements or of any other guarantee or security
taken pursuant to, or in connection with, the Hedging Agreements by
any Hedge Counterparty;

(iv)

to bring legal or other proceedings for an order requiring any Debtor to
make any payment, or perform any obligation, in respect of which any
148

KE 47371-1:110476265.2
EU-DOCS\29944339.2

Debtor has given a guarantee, undertaking or indemnity under Clause
25.1 (Guarantee and indemnity);

(b)

25.9

(v)

to exercise any right of set-off against any Debtor; and/or

(vi)

to claim or prove as a creditor of any Debtor in competition with any
Hedge Counterparty.

If a Debtor receives any benefit, payment or distribution in relation to such
rights, it shall, other than to the extent such Debtor is permitted to retain such
benefit, payment or distribution in accordance with this Agreement, hold that
benefit, payment or distribution to the extent necessary to enable all amounts
which may be or become payable to the relevant Hedge Counterparty by the
Debtors under or in connection with the Hedging Agreements to be repaid in
full on trust (to the extent it is able to do so in accordance with any law
applicable to it) for that Hedge Counterparty.

Additional security
This guarantee is in addition to and is not in any way prejudiced by any other guarantee
or security now or subsequently held by any Hedge Counterparty.

25.10 Release of Debtors’ right of contribution
If any Debtor (a “Retiring Debtor”) ceases to be a Debtor in accordance with the terms
of this Agreement, then on the date such Retiring Debtor ceases to be a Debtor:
(a)

that Retiring Debtor is released by each other Debtor from any liability (whether
past, present or future and whether actual or contingent) to make a contribution
to any other Debtor arising by reason of the performance by any other Debtor
of its obligations under the Hedging Agreements; and

(b)

each other Debtor waives any rights it may have by reason of the performance
of its obligations under the Hedging Agreements to take the benefit (in whole
or in part and whether by way of subrogation or otherwise) of any rights of the
Hedge Counterparties under any Hedging Agreement or of any other security
taken pursuant to, or in connection with, any Hedging Agreement where such
rights or security are granted by or in relation to the assets of the Retiring
Debtor.

25.11 Limitations on Guarantees
Notwithstanding anything to the contrary in this Agreement or any other Debt
Document:
(a)

Financial Assistance: This guarantee does not apply to any liability to the extent
that it would result in this guarantee constituting unlawful financial assistance
within the meaning of Section 677 of the Companies Act 2006 (in respect of
any Debtor incorporated in England and Wales) or in respect of any Debtor
incorporated in the Republic of Ireland only, section 82 of the Companies Act,
2014, subject to compliance with the applicable prescribed summary approval
procedure under Sections 202 and 203 of the Companies Act, 2014, or any
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equivalent and applicable provisions under the laws of the jurisdiction of
incorporation of the relevant Debtor.

26.

(b)

Excluded Swap Obligations: The guarantee of each Debtor under this Clause 25
does not apply to any Excluded Swap Obligation of such Debtor (and no amount
received from any Debtor under any Debt Document shall be applied to any
Excluded Swap Obligation of such Debtor, whether under Clause 12
(Application of Proceeds) or otherwise).

(c)

Additional Debtors: In relation to any person which becomes a Debtor after the
date of this Agreement, the guarantee of that Debtor shall in addition be subject
to any other limitations relating to that Debtor set out in any relevant
Debtor/Security Provider Accession Deed.

COUNTERPARTS
This Agreement may be executed in any number of counterparts, and this has the same
effect as if the signatures on the counterparts were on a single copy of this Agreement.

27.

GOVERNING LAW
This Agreement and any non-contractual obligations arising out of or in connection
with it are governed by English law.

28.

ENFORCEMENT

28.1

Jurisdiction

28.2

(a)

The courts of England have exclusive jurisdiction to settle any dispute arising
out of or in connection with this Agreement (including a dispute relating to the
existence, validity or termination of this Agreement or any non-contractual
obligation arising out of or in connection with this Agreement) (a “Dispute”).

(b)

The Parties agree that the courts of England are the most appropriate and
convenient courts to settle Disputes and accordingly no Party will argue to the
contrary.

(c)

This Clause 28.1 is for the benefit of the Secured Parties only. As a result, no
Secured Party shall be prevented from taking proceedings relating to a Dispute
in any other courts with jurisdiction. To the extent allowed by law, the Secured
Parties may take concurrent proceedings in any number of jurisdictions.

Service of process
(a)

Without prejudice to any other mode of service allowed under any relevant law
each Debtor and Security Provider (unless incorporated in England and Wales):
(i)

irrevocably appoints the Company as its agent for service of process in
relation to any proceedings before the English courts in connection with
this Agreement; and
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(ii)
(b)

agrees that failure by a process agent to notify the relevant Debtor of the
process will not invalidate the proceedings concerned.

A Debtor or Security Provider may irrevocably appoint another person as its
agent for service of process in relation to any proceedings before the English
courts in connection with this Agreement, subject to notifying the Security
Agent accordingly. In the case of any replacement of an existing agent for
service of process, following the new process agent’s appointment and
notification to the Security Agent of such new appointment, the existing process
agent may resign.

This Agreement was originally entered into on the date stated at the beginning of this
Agreement and executed as a deed by PizzaExpress Group Holdings Limited as the
original investor, PizzaExpress Financing 1 plc as the parent, PizzaExpress Financing 2
plc as the company, the entities named on the signature pages thereto as the Intra-Group
Lenders and the entities named on the signature pages thereto as the Debtors and is
intended to be and is delivered by them as a deed on the date specified above.
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SCHEDULE 1
Form of Debtor/Security Provider Accession Deed
THIS AGREEMENT is made on [●] and made between.
(1) [Insert Full Name of New Debtor/Security Provider] (the “Acceding [Debtor]/[Security
Provider]”); and
(2) [Insert Full Name of Current Security Agent] (the “Security Agent”), for itself and each
of the other parties to the intercreditor agreement referred to below
This agreement is made on [date] by the Acceding [Debtor]/[Security Provider] in relation to
an intercreditor agreement (the “Intercreditor Agreement”) dated 31 July 2014 (as amended
and/or amended and restated from time to time) between, amongst others, [●] as parent,
[PizzaExpress Financing 2 plc] as company, [●] as security agent, [●] as priority senior
secured facility creditor representative, [●] as senior secured notes creditor representative, the
other Creditors, Security Providers and the other Debtors (each as defined in the Intercreditor
Agreement). The Acceding [Debtor]/[Security Provider] intends to [incur Liabilities under
the following documents]/[give a guarantee, indemnity or other assurance against loss in
respect of Liabilities under the following documents]/[provide third party Transaction
Security in respect of Liabilities under the following documents]:
[Insert details (date, parties and description) of relevant documents]
the “Relevant Documents”.
IT IS AGREED as follows:3
1.

Terms defined in the Intercreditor Agreement shall, unless otherwise defined in this
Agreement, bear the same meaning when used in this Agreement.

2.

The Acceding [Debtor]/[Security Provider]and the Security Agent agree that the
Security Agent shall hold:
(a)

[any Security in respect of Liabilities created or expressed to be created pursuant
to the Relevant Documents;

(b)

all proceeds of that Security; and]4

(c)

all obligations expressed to be undertaken by the Acceding [Debtor]/[Security
Provider]to pay amounts in respect of the Liabilities to the Security Agent as
trustee for the Secured Parties (in the Relevant Documents or otherwise) and
secured by the Transaction Security together with all representations and
warranties expressed to be given by the Acceding [Debtor]/[Security Provider]

3

This Debtor/Security Provider Accession Deed may be amended as necessary to ensure that the relevant
Acceding Debtor becoming party to the Intercreditor Agreement would not breach any applicable law or
present a material risk of liability for any member of the Group and/or its officers or directors, or give rise to
a material risk of breach of fiduciary or statutory duties.

4

Include to the extent that the Security created in the Relevant Documents is expressed to be granted to the
Security Agent as trustee for the Secured Parties.
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(in the Relevant Documents or otherwise) in favour of the Security Agent as
trustee for the Secured Parties,
on trust for the Secured Parties on the terms and conditions contained in the
Intercreditor Agreement.
3.

The Acceding [Debtor]/[Security Provider]confirms that it intends to be party to the
Intercreditor Agreement as a [Debtor]/[Security Provider], undertakes to perform all
the obligations expressed to be assumed by a [Debtor]/[Security Provider]under the
Intercreditor Agreement and agrees that it shall be bound by all the provisions of the
Intercreditor Agreement as if it had been an original party to the Intercreditor
Agreement (in each case subject always to any applicable limitations set out in Clause
25.11 (Limitations on Guarantees) or the other terms of the Intercreditor Agreement).

4.

[In consideration of the Acceding Debtor being accepted as an Intra-Group Lender for
the purposes of the Intercreditor Agreement, the Acceding Debtor also confirms that it
intends to be party to the Intercreditor Agreement as an Intra-Group Lender, and
undertakes to perform all the obligations expressed in the Intercreditor Agreement to
be assumed by an Intra-Group Lender and agrees that it shall be bound by all the
provisions of the Intercreditor Agreement, as if it had been an original party to the
Intercreditor Agreement].5

5.

[Include any additional limitations required by the Acceding [Debtor]/[Security
Provider]]

[4]/[5] This Agreement and any non-contractual obligations arising out of or in connection with
it are governed by, English law.
THIS AGREEMENT has been signed on behalf of the Security Agent and executed as a deed
by the Acceding [Debtor]/[Security Provider]and is delivered on the date stated above
The Acceding [Debtor]/[Security Provider]
[EXECUTED AS A DEED
)
By: [Full Name of Acceding [Debtor]/[Security Provider]] )
_____________________________

Director

_____________________________

Director/Secretary

OR
[EXECUTED AS A DEED
)
By: [Full name of Acceding [Debtor]/[Security Provider]] )

5

Include this paragraph in the relevant Debtor/Security Provider Accession Deed if the Acceding Debtor is
also to accede as an Intra-Group Lender to the Intercreditor Agreement.
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_____________________________

Signature of Director

_____________________________

Name of Director

in the presence of
_____________________________

Signature of witness

_____________________________

Name of witness

_____________________________

Address of witness

_____________________________

Occupation of witness]

Address for notices:
Address:
Fax:

The Security Agent
[Full Name of Current Security Agent]
By:
Date:
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SCHEDULE 2
Form of Creditor/Agent Accession Undertaking
To:

[Insert full name of current Security Agent] for itself and each of the other parties to the
Intercreditor Agreement referred to below.

From. [Acceding Creditor/Agent]
THIS UNDERTAKING is made on [date] by [insert full name of new Hedge
Counterparty/Intra-Group Lender/Permitted Super Senior Financing Creditor/Super Senior
Secured Creditor Representative/Priority Senior Secured Facility Creditor/Priority Senior
Secured Facility Creditor Representative/Permitted Priority Senior Secured Financing
Creditor/Permitted Priority Senior Secured Financing Creditor Representative/Senior Secured
Notes Creditor/Senior Secured Notes Creditor Representative/Permitted Senior Secured
Financing Creditor/Permitted Senior Secured Financing Creditor Representative/Holdco] (the
“Acceding [Hedge Counterparty/Intra-Group Lender/Permitted Super Senior Financing
Creditor/Super Senior Secured Creditor Representative/Priority Senior Secured Facility
Creditor/Priority Senior Secured Facility Creditor Representative/Permitted Priority
Senior Secured Financing Creditor/Permitted Priority Senior Secured Financing
Creditor Representative/Senior Secured Notes Creditor/Senior Secured Notes Creditor
Representative/Permitted Senior Secured Financing Creditor/Permitted Senior Secured
Financing Creditor Representative//Holdco]”) in relation to the intercreditor agreement (the
“Intercreditor Agreement”) dated 31 July 2014 (as amended and/or amended and restated
from time to time) between, amongst others, [●] as parent, [PizzaExpress Financing 2 plc] as
company, [●] as security agent, [●] as Priority Senior Secured Facility Creditor
Representative, [●] as Senior Secured Notes Creditor Representative, the other Creditors and
the other Debtors (each as defined in the Intercreditor Agreement) Terms defined in the
Intercreditor Agreement shall, unless otherwise defined in this Undertaking, bear the same
meanings when used in this Undertaking. In consideration of the Acceding [Hedge
Counterparty/Intra-Group Lender/Permitted Super Senior Financing Creditor/Super Senior
Secured Creditor Representative/Priority Senior Secured Facility Creditor/Priority Senior
Secured Facility Creditor Representative/Permitted Priority Senior Secured Financing
Creditor/Permitted Priority Senior Secured Financing Creditor Representative/Senior Secured
Notes Creditor/Senior Secured Notes Creditor Representative/Permitted Senior Secured
Financing Creditor/Permitted Senior Secured Financing Creditor Representative/ Holdco]
being accepted as a [Hedge Counterparty/Intra-Group Lender/Permitted Super Senior
Financing Creditor/Super Senior Secured Creditor Representative/Priority Senior Secured
Facility Creditor/Priority Senior Secured Facility Creditor Representative/Permitted Priority
Senior Secured Financing Creditor/Permitted Priority Senior Secured Financing Creditor
Representative/Senior Secured Notes Creditor/Senior Secured Notes Creditor
Representative/Permitted Senior Secured Financing Creditor/Permitted Senior Secured
Financing Creditor Representative/Holdco] for the purposes of the Intercreditor Agreement,
the Acceding [Hedge Counterparty/Intra-Group Lender/Permitted Super Senior Financing
Creditor/Super Senior Secured Creditor Representative/Priority Senior Secured Facility
Creditor/Priority Senior Secured Facility Creditor Representative/Permitted Priority Senior
Secured Financing Creditor/Permitted Priority Senior Secured Financing Creditor
Representative/Senior Secured Notes Creditor/Senior Secured Notes Creditor
Representative/Permitted Senior Secured Financing Creditor/Permitted Senior Secured
Financing Creditor Representative/Holdco] confirms that, as from [date], it intends to be party
to the Intercreditor Agreement as a [Hedge Counterparty/Intra-Group Lender/Permitted Super
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Senior Financing Creditor/Super Senior Secured Creditor Representative/Priority Senior
Secured Facility Creditor/Priority Senior Secured Facility Creditor Representative/Permitted
Priority Senior Secured Financing Creditor/Permitted Priority Senior Secured Financing
Creditor Representative/Senior Secured Notes Creditor/Senior Secured Notes Creditor
Representative/Permitted Senior Secured Financing Creditor/Permitted Senior Secured
Financing Creditor Representative/Holdco] and undertakes to perform all the obligations
expressed in the Intercreditor Agreement to be assumed by a [Hedge Counterparty/Intra-Group
Lender/Permitted Super Senior Financing Creditor/Super Senior Secured Creditor
Representative/Priority Senior Secured Facility Creditor/Priority Senior Secured Facility
Creditor Representative/Permitted Priority Senior Secured Financing Creditor/Permitted
Priority Senior Secured Financing Creditor Representative/Senior Secured Notes
Creditor/Senior Secured Notes Creditor Representative/Permitted Senior Secured Financing
Creditor/Permitted Senior Secured Financing Creditor Representative/Holdco] and agrees that
it shall be bound by all the provisions of the Intercreditor Agreement, as if it had been an
original party to the Intercreditor Agreement.
[The Acceding Lender is an Affiliate of a [Permitted Super Senior Financing
Creditor/Permitted Priority Senior Secured Financing Creditor/Permitted Senior Secured
Financing Creditor] and has become a provider of an Ancillary Facility. In consideration of the
Acceding Lender being accepted as an Ancillary Lender for the purposes of the [Permitted
Super Senior Financing Agreement/Permitted Priority Senior Secured Financing
Agreement/Permitted Senior Secured Financing Agreement], the Acceding Lender confirms,
for the benefit of the parties to the [Permitted Super Senior Financing Agreement/Permitted
Priority Senior Secured Financing Agreement/Permitted Senior Secured Financing
Agreement], that, as from [date], it intends to be party to the [Permitted Super Senior Financing
Agreement/Permitted Priority Senior Secured Financing Agreement/Permitted Senior Secured
Financing Agreement] as an Ancillary Lender, and undertakes to perform all the obligations
expressed in the [Permitted Super Senior Financing Agreement/Permitted Priority Senior
Secured Financing Agreement/Permitted Senior Secured Financing Agreement] to be assumed
by a [Finance Party] and agrees that it shall be bound by all the provisions of the [Permitted
Super Senior Financing Agreement/Permitted Priority Senior Secured Financing
Agreement/Permitted Senior Secured Financing Agreement], as if it had been an original party
to the [Permitted Super Senior Financing Agreement/Permitted Priority Senior Secured
Financing Agreement/Permitted Senior Secured Financing Agreement] as an Ancillary
Lender].
This Undertaking and any non-contractual obligations arising out of or in connection with it
are governed by English law.
THIS UNDERTAKING has been entered into on the date stated above [and is executed as a
deed by the Acceding Creditor, if it is acceding as an Intra-Group Lender, and is delivered on
the date stated above].
Acceding [Creditor/Agent]
[EXECUTED as a DEED]
[insert full name of Acceding Creditor/Agent]
By:
Address:
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Fax:
Accepted by the Security Agent
________________________________
for and on behalf of
[Insert full name of current Security Agent]
Date:
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SCHEDULE 3
Form of Debtor Resignation Request
To:

[●] as Security Agent

From:

[Resigning Debtor] and [Parent]

Dated:
Dear Sirs
Project Twinkle - Intercreditor Agreement
dated 31 July 2014 (the “Intercreditor Agreement”)
1.

We refer to the Intercreditor Agreement. This is a Debtor Resignation Request. Terms
defined in the Intercreditor Agreement have the same meaning in this Debtor
Resignation Request unless given a different meaning in this Debtor Resignation
Request.

2.

Pursuant to Clause 17.11 (Resignation of a Debtor) of the Intercreditor Agreement we
request that [resigning Debtor] be released from its obligations as a Debtor under the
Intercreditor Agreement.

3.

This letter and any non-contractual obligations arising out of or in connection with it
are governed by English law.

[Parent]

[Resigning Debtor]

By:

By:
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SCHEDULE 4
Security Enforcement Principles
1.

It shall be the primary and overriding aim of any enforcement of the Transaction
Security to achieve the Security Enforcement Objective.

2.

The Security Enforcement Principles may be amended, varied or waived with the prior
written consent of:
(a)

prior to the Permitted Super Senior Financing Discharge Date the Majority
Super Senior Creditors; and

(b)

prior to the Priority Debt Discharge Date, the Majority Priority Senior Secured
Creditors,

provided that no additional obligations may be imposed on a member of the Group
without the consent of the Parent.
3.

The Transaction Security will be enforced and other action as to Enforcement will be
taken such that either:
(a)

all proceeds of enforcement are received by the Security Agent in cash for
distribution in accordance with Clause 12.1 (Order of application) (the
“Enforcement Proceeds Waterfall”); or

(b)

in the event that the Majority Priority Senior Secured Creditors are issuing
instructions as to the Enforcement of the Transaction Security, sufficient
proceeds from Enforcement will be received by the Security Agent in cash to
ensure that when the proceeds are applied in accordance with the Enforcement
Proceeds Waterfall, the Super Senior Creditor Liabilities are repaid and
discharged in full (unless the Majority Super Senior Creditors agree otherwise).

4.

The Enforcement Action must be prompt and expeditious it being acknowledged that,
subject to the other provisions of this Agreement, the time frame for the realisation of
value from the Enforcement of the Transaction Security or a Distressed Disposal will
be determined by the Instructing Group, provided that it is consistent with the Security
Enforcement Objective.

5.

On:
(a)

a proposed Enforcement of any of the Transaction Security over assets other
than shares in a member of the Group, where the aggregate book value of such
assets exceeds £5,000,000 (or its equivalent); or

(b)

a proposed Enforcement of any of the Transaction Security over some or all of
the shares in a member of the Group over which transaction security exists,

the Security Agent shall, upon instruction from the Instructing Group (unless it is
incompatible with enforcement proceedings in a relevant jurisdiction) appoint an
internationally recognised investment bank or a “big four” accounting firm or other
reputable, third party independent professional firm which is regularly engaged in
providing valuations of businesses or assets, in each case as selected by the Security
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Agent acting reasonably and in good faith (an “Advisor”), to opine as expert that the
proceeds received from any such enforcement are fair from a financial point of view
after taking into account all relevant circumstances (including the method of
enforcement) (an “Advisor’s Opinion”).
6.

The Security Agent shall be under no obligation to appoint an Advisor or to seek the
advice of an Advisor, unless expressly required to do so by the Security Enforcement
Principles or any other provision of this Agreement.

7.

The Advisor’s Opinion (or any equivalent opinion obtained by the Security Agent in
relation to any other Enforcement of the Transaction Security that such action is fair
from a financial point of view after taking into account all relevant circumstances) will
be conclusive evidence that the Security Enforcement Objective has been met.

8.

Where the Instructing Group is the Majority Priority Senior Secured Creditors, the
Majority Priority Senior Secured Creditors may waive the requirement for an Advisor’s
Opinion where sufficient proceeds from enforcement will be received by the Security
Agent in cash to ensure that when the proceeds are applied in accordance with the
Enforcement Proceeds Waterfall, the Super Senior Creditor Liabilities are repaid and
discharged in full,

9.

In the event that an Enforcement of the Transaction Security is over assets and shares
referred to in paragraph 5(a) or 5(b) above and such enforcement is conducted by way
of Public Auction, the Super Senior Creditors and the Senior Secured Creditors shall
be entitled to participate in such auction on the basis of equal information and access
rights as other bidders and financiers in the auction. Nothing in this paragraph 9 shall
require Enforcement of the Transaction Security to take place by way of Public
Auction.

10.

In the absence of written notice from a Secured Party or group of Secured Parties that
are not part of the relevant Instructing Group that such Secured Part(y/ies) object to any
Enforcement of the Transaction Security on the grounds that such Enforcement Action
does not aim to achieve the Security Enforcement Objective (an “Objection”), the
Security Agent is entitled to assume that such Enforcement of the Transaction Security
is in accordance with the Security Enforcement Objective.

11.

If the Security Agent receives an Objection (and without prejudice to the ability of the
Security Agent to rely on other advisers and/or exercise its own judgment in accordance
with this Agreement), an Advisor’s Opinion (or any equivalent opinion referred to in
paragraph 7 above) to the effect that the particular action could reasonably be said to
be aimed at achieving the Security Enforcement Objective will be conclusive evidence
that the requirement of paragraph 1 above has been met.
SCHEDULE 5
Form of Designated Super Senior Hedging Amount Notice

To:

[●] as Security Agent

From: [Hedge Counterparty] (“Hedge Counterparty”)
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[Debtor] (“Debtor”)
Dated: [●]
Dear Sirs
Project Twinkle - Intercreditor Agreement dated 31 July 2014
(the “Intercreditor Agreement”)
1.

We refer to the Intercreditor Agreement. This is a Designated Super Senior Hedging
Amount Notice. Terms defined in the Intercreditor Agreement have the same meaning
in this Designated Super Senior Hedging Amount Notice unless given a different
meaning in this Designated Super Senior Hedging Amount Notice.

2.

Pursuant to Clause 4.15 (Priority Hedging) of the Intercreditor Agreement, we request
that the Designated Super Senior Hedging Amount in respect of which the Hedge
Counterparty shall at any time be entitled to share in respect of [Interest
Rate/Currency/Other] Hedging Liabilities in the proceeds of any Distressed Disposal
and receive recoveries pursuant to Clause 12.1 (Order of application) pari passu with
the Permitted Super Senior Financing Creditors and other Priority Hedge
Counterparties as a Priority Hedge Counterparty, be [amount].

3.

We acknowledge and confirm that if the amount set out in paragraph 2 above would
cause a breach of the [Priority Interest Rate/Currency Hedging Amount/Priority Other
Hedging Amount], the amount set out in paragraph 2 above shall be deemed to be
reduced to an amount to ensure compliance with the [Priority Interest Rate/Currency
Hedging Amount/Priority Other Hedging Amount] immediately prior to the submission
of this notice.

4.

We acknowledge and confirm that the Hedging Agreements to be entered into in respect
of the Designated Super Senior Hedging Amount referred to in paragraph 2 above relate
to the hedging of [[[interest rate]/[exchange rate] risk[s] in relation to [describe debt as
per definition of Priority Interest Rate/Currency Hedging Amount]] / [risks other than
the hedging of interest rate or exchange rate risks in relation to the indebtedness set out
in the definition of Priority Interest Rate/Currency Hedging Amount, but in relation to
[describe]]].

5.

The designation under this notice will take effect on [the later of (a) the date on which
the proposed Hedge Counterparty has acceded to the Intercreditor Agreement in
accordance with its terms and (b) the date on which the proposed Hedging Agreement
has been entered into in compliance with the Intercreditor Agreement] [or] [[in the case
the Hedge Counterparty is already a party as such to the Intercreditor Agreement and
the relevant Hedging Agreement has already been entered into] the date hereof].

6.

The contact details of the Hedge Counterparty are [insert contact information],

7.

The contact details of the Debtor are [insert contact information],

8.

This notice and any non-contractual obligations arising out of or in connection with it
shall be governed by and construed in accordance with English law
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SIGNATURES
[Intentionally Omitted]
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SIGNATORIES
Original Holdco and Original Security Provider
EXECUTED as a DEED by
WHEEL TOPCO LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

The Successor Parent
EXECUTED as a DEED by
WHEEL BIDCO LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

The Investor
EXECUTED as a DEED by
PIZZAEXPRESS GROUP HOLDINGS
LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

The Original Parent
EXECUTED as a DEED by
PIZZAEXPRESS FINANCING 1 PLC

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

The Company
EXECUTED as a DEED by

PIZZAEXPRESS FINANCING 2 PLC

……………………………………….
Name:
Title:
In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

The Debtors
EXECUTED as a DEED by
PIZZAEXPRESS GROUP LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PIZZAEXPRESS INTERNATIONAL
HOLDINGS LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PIZZAEXPRESS OPERATIONS LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PIZZAEXPRESS LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PIZZAEXPRESS (RESTAURANTS)
LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PIZZAEXPRESS (WHOLESALE)
LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PIZZAEXPRESS MERCHANDISING
LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
RIPOSTE LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
AGENBITE LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PANDORAEXPRESS 1 LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PANDORAEXPRESS 2 LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PANDORAEXPRESS 3 LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PANDORAEXPRESS 4 LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PANDORAEXPRESS 5 LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PANDORAEXPRESS 7 LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PIZZAEXPRESS (FRANCHISES)
LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PIZZA EXPRESS (JERSEY) LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
BOOKCASH TRADING LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
AL ROLLO LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
HUNTON HOUSE LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
ROLL & SHAKE LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

The Intra-Group Lenders
EXECUTED as a DEED by
PIZZAEXPRESS GROUP LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PIZZAEXPRESS INTERNATIONAL
HOLDINGS LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PIZZAEXPRESS OPERATIONS LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PIZZAEXPRESS LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PIZZAEXPRESS (RESTAURANTS)
LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PIZZAEXPRESS (WHOLESALE)
LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PIZZAEXPRESS MERCHANDISING
LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
RIPOSTE LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
AGENBITE LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PANDORAEXPRESS 1 LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PANDORAEXPRESS 2 LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PANDORAEXPRESS 3 LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PANDORAEXPRESS 4 LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PANDORAEXPRESS 5 LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PANDORAEXPRESS 7 LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PIZZAEXPRESS (FRANCHISES)
LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
PIZZA EXPRESS (JERSEY) LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
BOOKCASH TRADING LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
AL ROLLO LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
HUNTON HOUSE LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

EXECUTED as a DEED by
ROLL & SHAKE LIMITED

……………………………………….
Name:
Title:

In the presence of:
Signed:
Witness name:
Witness address:
Witness occupation:

[Project Penzance – Signature page to ICA ARA]

The Priority Senior Secured Facility Creditors
[●]

[Project Penzance – Signature page to ICA ARA]

The Senior Secured Notes Creditors
[●]

[Project Penzance – Signature page to ICA ARA]

The Super Senior Secured Creditor Representative
SIGNED on behalf of
GLOBAL LOAN AGENCY SERVICES
LIMITED

……………………………………….

Name:
Title:

[Project Penzance – Signature page to ICA ARA]

The Security Agent, as agent and security trustee for the Secured Parties
SIGNED on behalf of
[●]

……………………………………….

Name:
Title:

[Project Penzance – Signature page to ICA ARA]

The Original Priority Senior Secured Creditor Representative

SIGNED on behalf of
[●]

……………………………………….

Name:
Title:

[Project Penzance – Signature page to ICA ARA]

The Original Senior Secured Notes Creditor Representative

SIGNED on behalf of
[●]

……………………………………….

Name:
Title:

[Project Penzance – Signature page to ICA ARA]
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THIS AGREEMENT is dated ________________ 2020 and made between:
(1)

WHEEL BIDCO LIMITED, a company incorporated in Jersey with company number
132325 and registered office at 47 Esplanade St Helier Jersey JE1 0BD (the “Issuer”);

(2)

THE ENTITIES listed in Part II of Schedule 1 (The Original Parties) as origina l
guarantors (the “Original Guarantors ”);

(3)

THE FINANCIAL INSTITUTIONS listed in Part III of Schedule 1 (The Original
Parties) as original noteholders (the “Original Noteholders”);

(4)

GLOBAL LOAN AGENCY SERVICES LIMITED as facility agent for the other
Finance Parties (the “Agent”); and

(5)

GLAS TRUST CORPORATION LIMITED as security agent for the Secured Parties
(the “Security Agent”).

IT IS AGREED as follows:
SECTION 1
INTERPRETATION
1.

DEFINITIONS AND INTERPRETATION

1.1

Definitions
In this Agreement:
“Acceptable Bank” means a bank or financial institution (or its parent company if it
has no rating) which is rated at least BBB by S&P or Fitch or at least Baa2 by Moody’s.
“Accession Deed” means a document substantially in the form set out in Schedule 6
(Form of Accession Deed) or any other form agreed by the Issuer and the Agent (such
approval not to be unreasonably withheld or delayed).
“Accounting Principles” means, in relation to a member of the Group, the generally
accepted accounting principles, standards and practices applicable to it in its
jurisdiction of incorporation, including IFRS.
“Additional Amounts” has the meaning given to that term in Clause 11.2 (Tax GrossUp).
“Additional Guarantor” means a company which becomes a Guarantor in accordance
with Clause 24 (Changes to the Obligors).
“Affiliate” means, in relation to any person, a Subsidiary of that person or a Holding
Company of that person or any other Subsidiary of that Holding Company, and for the
purposes of Clause 22 (Changes to the Noteholders) includes a Related Fund.
“Agent’s Spot Rate of Exchange” means the Agent’s spot rate of exchange (or if the
Agent does not have an available spot rate of exchange, any other publicly availab le
spot rate of exchange selected by the Agent (acting reasonably)) for the purchase of the
1

relevant currency with sterling in the London foreign exchange market obtained by the
Agent at or about 11:00 a.m. on a particular day.
“Agreed Security Principles” means the agreed security principles set out in Schedule
9 (Agreed Security Principles).
“Annual Financial Statements” means the annual audited financial statements for a
financial year delivered in accordance with the provisions of Clause 19.1 (Financial
Statements and other information).
“Anti-Corruption Laws” means the US Foreign Corrupt Practices Act of 1977, as
amended or the UK Bribery Act of 2010 and or any other applicable anti-bribery or
anti-corruption laws in other jurisdictions where an Obligor or any member of the
Group conducts business and/or where they are incorporated and/or which the Agent or
the Security Agent is required to comply with.
“Anti-Money Laundering Laws” means all applicable financial recordkeeping and
reporting requirements, and the applicable anti-money laundering statutes of
jurisdictions where an Obligor or any member of the Group conducts business and/or
where they are incorporated and/or which the Agent or the Security Agent is required
to comply with, the rules and regulations thereunder and any related or similar rules,
regulations or guidelines, which in each case are issued, administered or enforced by
any Governmental Authority.
“Asset Disposition” has the meaning given to that term in Schedule 14 (Additional
Definitions).
“Assignment Agreement” means an agreement substantially in the form set out in
Schedule 5 (Form of Assignment Agreement) or any other form agreed between the
relevant assignor, assignee and the Issuer provided that, if that other form does not
contain the undertaking set out in the form set out in Schedule 5 (Form of Assignment
Agreement), it shall not be a Creditor/Agent Accession Undertaking as defined in, and
for the purposes of, the Intercreditor Agreement.
“Authorisation” means an authorisation, consent, approval, resolution, licence,
exemption, filing, notarisation or registration, in each case, required by law or
regulation.
“Availability Period” means the Restructuring Effective Date.
“Available Commitment” means, in relation to a Facility, a Noteholder’s Commitme nt
under that Facility minus:
(a)

its holding in any outstanding Notes under that Facility; and

(b)

in relation to any proposed Notes Subscription, its participation in any other
Notes Subscriptions that are due to be made under that Facility on or before the
proposed Notes Subscription Date.

“Available Facility” means, in relation to a Facility, the aggregate for the time being
of each Noteholder’s Available Commitment in respect of that Facility.
2

“Business Day” means a day (other than a Saturday or Sunday) on which banks are
open for general business in London and Jersey.
“Capitalized Lease Obligations” has the meaning given to that term in Schedule 14
(Additional Definitions).
“Cash Equivalents” has the meaning given to that term in Schedule 14 (Additional
Definitions).
“Change of Control” has the meaning given to that term in Schedule 14 (Additional
Definitions).
“Charged Property” means all of the assets of the Obligors or Holdco which from
time to time are, or are expressed to be, the subject of the Transaction Security.
“China Group Transaction” means the transactions to be consummated pursuant to
the China Group Transaction Documents.
“China Group Transaction Documents” means:
(a)

the share purchase agreement relating to the sale and purchase of the entire
issued share capital of PizzaExpress China Limited and PizzaExpress (PRD)
Limited between PizzaExpress (Hong Kong) Limited (as Seller), Snacks Group
Limited (as Purchaser), PizzaExpress (PRD) Limited and PizzaExpress China
Limited (as the Companies) and PizzaExpress Limited (as the licensor of China
Licences IPR) dated _______________

(b)

the contingent value right agreement between Snacks Group Limited and
PizzaExpress (Hong Kong) Limited on ________________;

(c)

the deed of release between Aspired Century Group Limited, Crystal Bright
Developments Limited, Union Harvest Group Limited, PizzaExpress (Hong
Kong) Limited and PizzaExpress Limited dated _______________; and

(d)

the intellectual property rights assignment, licence and use agreement between
PizzaExpress Limited, Snacks Group Limited and the Terminating Parties (as
defined therein) dated ______________,

in each case, in the form provided to the Agent on or prior to the initial Notes
Subscription in accordance with Schedule 2 (Closing Conditions Precedent) to the
Restructuring Implementation Deed.
“Code” means the US Internal Revenue Code of 1986, as amended.
“Commitment” means a Facility A Commitment or Facility B Commitment.
“Company” means PizzaExpress Financing 2 plc, a public company limited by shares
incorporated in England and Wales with company number 09119629.
“Competitor” means any person who is a (or whose Affiliate is a) competitor, supplier
or sub-contractor, franchisee or JV partner of any member of the Group or any person
whose business is similar or related to the Group’s business, but excluding:
3

(a)

any Original Noteholder or its Affiliates or Related Funds;

(b)

any bank, fund, or financial institution whose participation is limited to loans to
any such person referenced above; and

(c)

any Affiliate or Related Fund, investment fund, managed account, proprietary
investing, general-purpose lending or flow trading operation of any such person
referenced above or of any bank or financial institution, in each case, that is
engaged in the business of arranging or underwriting debt obligations or of
investing in, trading in, or managing debt obligations in the primary or
secondary market.

“Confidential Information” means all information relating to the Investors (but only
to the extent such information relates to the Finance Documents), Holdco, the Issuer,
any other Obligor, the Group (including, for the purpose of this definition, any
Unrestricted Subsidiaries and joint ventures in which the Group has invested) or the
Finance Documents of which a Finance Party becomes aware in its capacity as, or for
the purpose of becoming, a Finance Party or which is received by a Finance Party in
relation to, or for the purpose of becoming a Finance Party under, the Finance
Documents or a Facility from either:
(a)

the Investors, any member of the Group or any of its advisers; or

(b)

another Finance Party, if the information was obtained by that Finance Party
directly or indirectly from an Investor, any member of the Group or any of its
advisers,

in whatever form, and includes information given orally and any document, electronic
file or any other way of representing or recording information which contains or is
derived or copied from such information but excludes information that:
(i)

is or becomes public information other than as a direct or indirect result
of any breach by that Finance Party or any of its Affiliates of Clause 35
(Confidentiality);

(ii)

is identified in writing at the time of delivery as non-confidential by any
Investor, any member of the Group or any of its advisers; or

(iii)

is known by that Finance Party before the date the information is
disclosed to it in accordance with paragraph (a) or (b) above or is
lawfully obtained by that Finance Party after that date, from a source
which is, as far as that Finance Party is aware, unconnected with the
Investors or the Group and which, in either case, as far as that Finance
Party is aware, has not been obtained in breach of, and is not otherwise
subject to, any obligation of confidentiality.

“Confidentiality Undertaking” means a confidentiality undertaking substantially in a
recommended form of the LMA as set out in Schedule 15 (Form of Confidentiality
Undertaking) or in any other form agreed between the Issuer and the Agent which, in
each case, is addressed to, or capable of being relied upon by, the Issuer without
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requiring its signature and is not capable of being materially amended without the
Issuer’s prior written consent.
“Consolidated Net Leverage Ratio” has the meaning given to that term in Schedule
14 (Additional Definitions).
“CVA” means a company voluntary arrangement under Part 1 of the Insolvency Act
1986.
“Debt Document” has the meaning given to that term in the Intercreditor Agreement.
“Debt Purchase Transaction” means, in relation to a person, a transaction where such
person:
(a)

purchases by way of assignment or transfer;

(b)

enters into any Sub-Participation in respect of; or

(c)

enters into any other agreement or arrangement having an economic effect
substantially similar to a Sub-Participation in respect of,

any Commitment or amount outstanding under this Agreement.
“Declared Default” means an Event of Default in respect of which the Agent has
served a notice on the Issuer in accordance with the provisions of Clause 21.15
(Acceleration) for the immediate repayment and cancellation of the Facilities (and
where such notice has not been withdrawn, cancelled or otherwise has ceased to have
effect).
“Default” means an Event of Default or any event or circumstance specified in Clause
21 (Events of Default) which would (with the expiry of a grace period, the giving of
notice, the making of any determination under the Finance Documents or any
combination of any of the foregoing) be an Event of Default, provided that, for the
avoidance of doubt, any such event or circumstance which requires any satisfaction of
a condition as to, or a determination as to, materiality to be made before it may become
an Event of Default shall not be a Default until such condition is satisfied or such
determination is made.
“Defaulting Noteholder” means any Noteholder:
(a)

which has failed to subscribe and/or pay for Notes or has notified the Agent or
a member of the Group that it will not subscribe and/or pay for Notes by the
Notes Subscription Date for that Notes Subscription in accordance with Clause
5.4 (Noteholders’ subscription) or which has failed to make payment under
Clause 25.10 (Noteholders’ indemnity to the Agent);

(b)

which has otherwise rescinded or repudiated a Finance Document; or

(c)

with respect to which an Insolvency Event has occurred and is continuing,
unless, in the case of paragraph (a) and (b) above:
(i)

its failure to pay is caused by:
5

(A)

administrative or technical error;

(B)

a Disruption Event; and

subscription and/or payment is made within three Business Days of its
due date; or
(ii)

the Noteholder is disputing in good faith whether it is contractua lly
obliged to make the payment in question.

“Disruption Event” means either or both of:
(a)

a material disruption to those payment or communications systems or to those
financial markets which are, in each case, required to operate in order for
payments to be made in connection with the Facilities (or otherwise in order for
the transactions contemplated by the Finance Documents to be carried out)
which disruption is not caused by, and is beyond the control of, any of the
Parties; or

(b)

the occurrence of any other event which results in a disruption (of a technical or
systems-related nature) to the treasury or payments operations of a Party
preventing that, or any other Party:
(i)

from performing its payment obligations under the Finance Documents;
or

(ii)

from communicating with other Parties in accordance with the terms of
the Finance Documents,

and which (in either such case) is not caused by, and is beyond the control of, the Party
whose operations are disrupted.
“Eligible Noteholder” means a person that is either:
(a)

(b)

(i)

a non-U.S. person located outside the United States or dealer or other
professional fiduciary in the United States acting on a discretionary basis
for the benefit or account of non-U.S. persons located outside the United
States, as those terms are defined in Regulation S; and

(ii)

a person located in the European Economic Area who is a “professiona l
investor”, as defined in the Regulation (EU) 2017/1129 of 14 June 2017
(the “Prospectus Regulation”); or

a person located in the United States or a U.S. person who is either (i) a qualified
institutional buyer within the meaning of Rule 144A under the U.S. Securities
Act of 1933, as amended (the “Securities Act”), or (ii) an “accredited investor ”
as defined in Rule 501(a)(1), (2), (3) or (7) under the Securities Act, that is an
institution.
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“Environment” means humans, animals, plants and all other living organis ms
including the ecological systems of which they form part and the following media:
(a)

air (including, without limitation, air within natural or man-made structures,
whether above or below ground);

(b)

water (including, without limitation, territorial, coastal and inland waters, water
under or within land and water in drains and sewers); and

(c)

land (including, without limitation, land under water).

“Environmental Claim” means any claim, proceeding, formal notice or investiga tio n
by any person in respect of any Environmental Law.
“Environmental Law” means any applicable law or regulation which relates to:
(a)

the pollution or protection of the Environment;

(b)

the conditions of the workplace; or

(c)

the generation, handling, storage, use, release or spillage of any substance
which, alone or in combination with any other, is capable of causing harm to
the Environment, including, without limitation, any waste.

“Environmental Permits” means any permit and other Authorisation and the filing of
any notification, report or assessment required under any Environmental Law for the
operation of the business of any member of the Group conducted on or from the
properties owned or used by any member of the Group.
“Equity Documents” means any subscription agreement in relation to the issue of
ordinary shares in Holdco, the Shareholders’ Agreement, any shareholders’ agreement
in relation to Holdco, the Issuer, the Company and any other relevant member of the
Group, the articles and memorandum of association of Holdco, the Issuer, the Company
and any other relevant member of the Group, any services agreements between Holdco,
the Issuer, the Company or any other member of the Group and each relevant manager,
and the management incentive plan.
“Event of Default” means any event or circumstance specified as such in Clause 21
(Events of Default).
“Existing Noteholder” has the meaning given to that term in Clause 22.1 (Assignments
and transfers by the Noteholders).
“Existing Senior Secured Notes” has the meaning given to the term “Senior Secured
Notes” in the Intercreditor Agreement immediately prior to the amendment thereof on
or about the Restructuring Effective Date.
“Explanatory Statement” means the explanatory statement in relation to the
Restructuring Plan.
“Facility” means Facility A or Facility B.
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“Facility A” means the sterling notes issuance facility made available under this
Agreement as described in paragraph (a)(i) of Clause 2.1.
“Facility A Commitment” means:
(a)

in relation to an Original Noteholder, (i) the amount in sterling specified
opposite its name under the heading “Facility A Commitment” in Part III of
Schedule 1 (The Original Parties); and (ii) the amount in sterling of any other
Facility A Commitment transferred to it under this Agreement or assumed by it
in accordance with Clause 2.2 (Increase); and

(b)

in relation to any other Noteholder, the amount in sterling of any Facility A
Commitment transferred to it under this Agreement or assumed by it in
accordance with Clause 2.2 (Increase),

to the extent not cancelled, reduced or transferred by it under this Agreement.
“Facility A Note” means a note subscribed for under Facility A or the principal amount
outstanding for the time being of that note.
“Facility B” means the sterling notes issuance facility made available under this
Agreement as described in paragraph (a)(ii) of Clause 2.1.
“Facility B Commitment” means:
(a)

in relation to an Original Noteholder, (i) the amount in sterling specified
opposite its name under the heading “Facility B Commitment” in Part III of
Schedule 1 (The Original Parties); and (ii) the amount in sterling of any other
Facility B Commitment transferred to it under this Agreement or assumed by it
in accordance with Clause 2.2 (Increase); and

(b)

in relation to any other Noteholder, the amount in sterling of any Facility B
Commitment transferred to it under this Agreement or assumed by it in
accordance with Clause 2.2 (Increase),

to the extent not cancelled, reduced or transferred by it under this Agreement.
“Facility B Note” means a note subscribed for under Facility B or the principa l amount
outstanding for the time being of that note.
“Facility Office” means:
(a)

in respect of a Noteholder, the office or offices notified by that Noteholder to
the Agent in writing on or before the date it becomes a Noteholder (or, following
that date, by not less than five Business Days’ written notice) as the office or
offices through which it will perform its obligations under this Agreement; or

(b)

in respect of any other Finance Party, the office in the jurisdiction in which it is
resident for tax purposes.

“FATCA” means:
(a)

sections 1471 to 1474 of the Code and any associated regulations;
8

(b)

any treaty, law or regulation of any other jurisdiction, or relating to an
intergovernmental agreement between the US and any other jurisdiction, which
(in either case) facilitates the implementation of any law or regulation referred
to in paragraph (a) above; and

(c)

any agreement pursuant to the implementation of any treaty, law or regulatio n
referred to in paragraph (a) or (b) above with the US Internal Revenue Service,
the US government or any governmental or taxation authority in any other
jurisdiction.

“FATCA Application Date” means:
(a)

in relation to a “withholdable payment” described in section 1473(1)(A)(i) of
the Code (which relates to payments of interest and certain other payments from
sources within the US), 1 July 2014;

(b)

in relation to a “withholdable payment” described in section 1473(1)(A)(ii) of
the Code (which relates to “gross proceeds” from the disposition of property of
a type that can produce interest from sources within the US), the first date from
which such payment may become subject to a deduction or withholding required
by FATCA; or

(c)

in relation to a “passthru payment” described in section 1471(d)(7) of the Code
not falling within paragraph (a) or (b) above, the first date from which such
payment may become subject to a deduction or withholding required by
FATCA.

“FATCA Deduction” means a deduction or withholding from a payment under a
Finance Document required by FATCA.
“FATCA Exempt Party” means a Party that is entitled to receive payments free from
any FATCA Deduction.
“Fee Letter” means any letter or letters entered into by reference to this Agreement
between a Finance Party and a member of the Group setting out any of the fees payable
in relation to the applicable Facility or its role as Agent or Security Agent, includ ing
those fees referred to in Clause 2.2 (Increase) or Clause 10 (Fees).
“Finance Document” means this Agreement, any Accession Deed, any Notes, any
Notes Certificate, any Notes Subscription Request, any Fee Letter, the Intercreditor
Agreement, the Intercreditor Agreement Amemdment and Restatement Agreement, any
Resignation Letter, any Transaction Security Document and any other document
designated as a “Finance Document” by the Agent and the Issuer.
“Finance Party” means the Agent, a Noteholder, or the Security Agent.
“Financial Quarter” means the period commencing on the day after one Quarter Date
and ending on the next Quarter Date.
“Financial Statements” means the Annual Financial Statements or Quarterly Financia l
Statements, as applicable.
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“Financial Year” means the annual accounting period of the Group ending on or about
31 December in each year.
“Fitch” means Fitch Ratings Ltd. or any successor to its ratings business.
“Gilt Rate” means, with respect to the date of any redemption or cancellation of a
Facility or, if earlier, any date on which a Facility is required to be redeemed or
cancelled, the yield to maturity as of such date of UK Government Securities with a
fixed maturity (as compiled by the Office for National Statistics and published by the
most recent financial statistics that have become publically available at least two
Business Days in London prior to such date (or, if such financial statistics are no longer
published, any publically available source of similar market data selected by the Agent
(or its delegate) acting on the instructions of the Majority Noteholders)) most nearly
equal to the period from such date to the date falling 12 Months after the Restructur ing
Effective Date; provided that: (i) if the period from such date to the date falling 12
Months after the Restructuring Effective Date is less than one year, the weekly average
yield on actually traded UK Government Securities denominated in sterling adjusted to
a fixed maturity of one year shall be used and (ii) if any such Gilt Rate is below zero,
the Gilt Rate will deemed to be zero.
“Group” means the Issuer and each of its Restricted Subsidiaries from time to time.
“Group Structure Chart” means the group structure chart in the agreed form.
“Guarantor” means an Original Guarantor or an Additional Guarantor, unless it has
ceased to be a Guarantor in accordance with Clause 24 (Changes to the Obligors).
“Holdco” means Wheel Topco Limited, a company incorporated in Jersey with
company number 132326 and registered office at 47 Esplanade St Helier Jersey JE1
0BD.
“Holding Company” means, in relation to a person, any other person in respect of
which it is a Subsidiary.
“IFRS” has the meaning given to that term in Schedule 14 (Additional Definitions).
“Impaired Agent” means the Agent at any time when:
(a)

it has failed to make (or has notified a Party that it will not make) a payment
required to be made by it under the Finance Documents by the due date for
payment;

(b)

the Agent otherwise rescinds or repudiates a Finance Document;

(c)

(if the Agent is also a Noteholder) it is a Defaulting Noteholder under paragraph
(a), (b) or of the definition of “Defaulting Noteholder”; or

(d)

an Insolvency Event has occurred and is continuing with respect to the Agent,

unless, in the case of paragraph (a) above:
(i)

its failure to pay is caused by:
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(A)

administrative or technical error; or

(B)

a Disruption Event; and

payment is made within three Business Days of its due date; or
(ii)

the Agent is disputing in good faith whether it is contractually obliged
to make the payment in question.

“Increase Confirmation” means a confirmation substantially in the form set out in
Schedule 10 (Form of Increase Confirmation) or any other form agreed between the
Issuer and the Agent (such approval not to be unreasonably withheld or delayed).
“Increase Noteholder” has the meaning given to that term in Clause 2.2 (Increase).
“Increased Costs Noteholder” means a Finance Party to whom any Obligor becomes
obliged (or would become obliged if that Finance Party remained a Finance Party) to
pay any amount pursuant to Clause 7.1 (Illegality), Clause 11 (Tax Gross-Up and
Indemnities) or Clause 12 (Increased Costs).
“Indebtedness” has the meaning given to that term in Schedule 14 (Additional
Definitions).
“Initial Principal Amount” means, in respect of a Note, the principal amount of such
Note specified in the relevant Notes Subscription Request.
“Insolvency Event” in relation to an entity means that the entity:
(a)

is dissolved (other than pursuant to a consolidation, amalgamation or merger);

(b)

becomes insolvent or is unable to pay its debts or fails or admits in writing its
inability generally to pay its debts as they become due;

(c)

makes a general assignment, arrangement or composition with or for the benefit
of its creditors;

(d)

institutes or has instituted against it, by a regulator, supervisor or any similar
official with primary insolvency, rehabilitative or regulatory jurisdiction over it
in the jurisdiction of its incorporation or organisation or the jurisdiction of its
head or home office, a proceeding seeking a judgment of insolvency or
bankruptcy or any other relief under any bankruptcy or insolvency law or other
similar law affecting creditors’ rights, or a petition is presented for its windingup or liquidation by it or such regulator, supervisor or similar official;

(e)

has instituted against it a proceeding seeking a judgment of insolvency or
bankruptcy or any other relief under any bankruptcy or insolvency law or other
similar law affecting creditors’ rights, or a petition is presented for its windingup or liquidation, and, in the case of any such proceeding or petition instituted
or presented against it, such proceeding or petition is instituted or presented by
a person or entity not described in paragraph (d) above and:
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(i)

results in a judgment of insolvency or bankruptcy or the entry of an order
for relief or the making of an order for its winding-up or liquidation; or

(ii)

is not dismissed, discharged, stayed or restrained in each case within 30
days of the institution or presentation thereof;

(f)

has exercised in respect of it one or more of the stabilisation powers pursuant to
Part 1 of the Banking Act 2009 and/or has instituted against it a bank insolve nc y
proceeding pursuant to Part 2 of the Banking Act 2009 or a bank administra tio n
proceeding pursuant to Part 3 of the Banking Act 2009;

(g)

has a resolution passed for its winding- up, official management, examination or
liquidation (other than pursuant to a consolidation, amalgamation or merger);

(h)

seeks or becomes subject to the appointment of an administrator, examiner,
provisional liquidator, conservator, receiver, trustee, custodian or other similar
official for it or for all or substantially all its assets (other than, for so long as it
is required by law or regulation not to be publicly disclosed, any such
appointment which is to be made, or is made by, a person or entity described in
paragraph (d) above);

(i)

has a secured party take possession of all or substantially all its assets or has a
distress, execution, attachment, sequestration or other legal process levied,
enforced or sued on or against all or substantially all its assets and such secured
party maintains possession, or any such process is not dismissed, discharged,
stayed or restrained, in each case within 30 days thereafter;

(j)

causes or is subject to any event with respect to it which, under the applicable
laws of any jurisdiction, has an analogous effect to any of the events specified
in paragraphs (a) to (i) above; or

(k)

takes any action in furtherance of, or indicating its consent to, approval of, or
acquiescence in, any of the foregoing acts.

“Intellectual Property” means:
(a)

any patents, trade marks, service marks, designs, business names, copyrights,
database rights, design rights, domain names, moral rights, inventio ns,
confidential information, knowhow and other intellectual property rights and
interests (which may now or in the future subsist), whether registered or
unregistered; and

(b)

the benefit of all applications and rights to use the rights in paragraph (a) (which
may now or in the future subsist).

“Intercreditor Agreement” means the intercreditor agreement originally dated 31 July
2014 and entered into between, among others, the Original Investor, the Origina l
Debtors and the Security Agent (each as defined therein), as amended and/or restated
from time to time, including on or about the Restructuring Effective Date.
“Intercreditor Agreement Amendment and Restatement Agreement” means the
amendment and restatement deed to the Intercreditor Agreement dated on or about the
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date of this Agreement between, among others, the Company, the Super Senior Secured
Creditor Representative, the Original Senior Secured Notes Creditor Representative
and the Original Prioirty Senior Secured Facility Creditor Representative (each as
defined therein) and the Security Agent.
“Interest Period” means:
(a)

in relation to the initial interest period applicable to a Facility A Note, the period
commencing on the Notes Subscription Date for such Facility A Note (“Facility
A Notes Subscription Date”) and ending on the last day of the first complete
Month ending after such Facility A Notes Subscription Date, provided that if a
listing of the Notes in accordance with Clause 20.7 (Listing of the Notes)
(“Notes Listing”) has not occurred immediately prior to the expiration of such
period, the initial interest period applicable to a Facility A Note shall
automatically be extended to end on the last day of the second complete Month
ending after the Facility A Notes Subscription Date, provided further that if a
Notes Listing has not occurred immediately prior to expiration of such extended
period, the initial interest period applicable to a Facility A Note shall
automatically be extended to end on the last day of the third complete Month
ending after the Facility A Notes Subscription Date;

(b)

in relation to a Note, each period of one Month; and

(c)

in relation to an Unpaid Sum, each period determined in accordance with Clause
9.3 (Default interest).

“Investment Company Act” has the meaning given to that term in paragraph (a) of
Clause 17.29 (Notes Representations).
“Investors” mean the Original Investors and any other direct or indirect shareholder of
the Issuer and their or any subsequent successors, assigns or transferees.
“Ireland” means the Republic of Ireland.
“Jersey” means the Bailiwick of Jersey.
“Jersey Guarantor” means a Guarantor incorporated in Jersey.
“Jersey Security Document” means any Transaction Security Document governed by
Jersey law.
“Jersey Security Law” means the Security Interests (Jersey) Law 2012.
“Junior Debt” means any Subordinated Shareholder Funding and any other third party
Indebtedness of the Group other than:
(a)

(x) Capitalized Lease Obligations entered into in the ordinary course of business
to finance the purchase of assets and (y) Capitalized Lease Obligations that
would have been classified as operating leases prior to the implementation of
IFRS 16;
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(b)

non-speculative hedging entered into on arm’s length terms in the ordinary
course of business; or

(c)

revolving debt raised for working capital facilities, the proceeds of which are
used for cash management purposes in the ordinary course of business, in an
aggregate amount outstanding that is not exceeding £500,000 at any time.

“Legal Opinion” means any legal opinion delivered to the Agent under Clause 4.1
(Initial conditions precedent) or Clause 24 (Changes to the Obligors).
“Legal Reservations” means:
(a)

the principle that equitable remedies (or remedies that are analogous to equitable
remedies in other jurisdictions) may be granted or refused at the discretion of a
court, the principles of reasonableness and fairness, the limitation of
enforcement by laws relating to bankruptcy, insolvency, reorganisation, court
schemes, moratoria, administration, examinership and other laws generally
affecting the rights of creditors and similar principles or limitations under the
laws of any applicable jurisdiction;

(b)

the time barring of claims under the Limitation Acts or applicable limita tio n
laws of any Relevant Jurisdiction, the possibility that a court may strike out
provisions of a contract as being invalid for reasons of oppression, undue
influence or similar reasons, the possibility that an undertaking to assume
liability for or indemnify a person against non-payment of stamp duty may be
void and defences of set-off or counterclaim and similar principles or limitatio ns
under the laws of any applicable jurisdiction;

(c)

any other general principles, reservations or qualifications, in each case as to
matters of law, as set out in any legal opinion delivered to the Agent or a
Security Agent under any provision of or otherwise in connection with any
Finance Document; or

(d)

the principle that the creation or purported creation of security over any contract
or agreement which is subject to a prohibition against transfer, assignment or
charging may be void, ineffective or invalid and may give rise to a breach
entitling the contracting party to terminate or take any other action in relation to
such contract or agreement; and

(e)

similar principles, rights and defences under the laws of any Relevant
Jurisdiction to the extent that they are applicable.

“Limitation Acts” means the Limitation Act 1980 and the Foreign Limitation Periods
Act 1984.
“Listing” means a listing of all or any part of the share capital of any member of the
Group or any Holding Company of the Issuer on any recognised investment exchange
or any other sale or issue by way of flotation or public offering or primary or secondary
issuance in relation to any member of the Group or any Holding Company of the Issuer.
“LMA” means the Loan Market Association.
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“Lock-Up Agreement” means the agreement entitled ‘Project Penzance Lock-Up
Agreement’ dated 4 August 2020 (as amended and/or restated from time to time)
between, among others, PizzaExpress Financing 1 plc as the parent, PizzaExp ress
Financing 2 plc as the company, the Obligors, the Original Shareholder Parties, the
Original Consenting Noteholders and the Ad Hoc Group (each such term, the Obligors,
the Original Shareholder Parties, the Original Consenting Noteholders and the Ad Hoc
Group as defined therein).
“Majority Noteholders” means, at any time, subject to Clause 34.7
(Disenfranchisement of Defaulting Noteholders), a Noteholder or Noteholders whose
Commitments aggregate more than 50 per cent. of the Total Commitments (or, if the
Total Commitments have been reduced to zero, aggregated more than 50 per cent. of
the Total Commitments immediately prior to that reduction).
“Make-whole Premium” means, with respect to any prepayment or redemption of the
Facilities, an amount equal to the greater of:
(a)

(b)

on any prepayment or redemption date the excess (to the extent positive) of:
(i)

the present value at such redemption date of the aggregate principa l
amount of (1) 102% of the principal amount of such amount of the
Facilities being prepaid or redeemed and (2) all required and scheduled
interest payments that would otherwise have accrued or been due on the
redemption or cancellation amount from (and including) the date the
redemption or cancellation is required to be made to (and including), the
12-Month anniversary of the Restructuring Effective Date computed at
the date of the redemption or prepayment using a discount rate equal to
the Gilt Rate at the date of such prepayment plus 50 basis points; over

(ii)

the principal amount of the Facilities being prepaid or redeemed on such
prepayment or redemption date; and

2.00 per cent. of the redemption amount.

“Margin” means:
(a)

in relation to any Facility A Note or Facility B Note, 8.00 per cent. per annum;
and

(b)

in relation to any Unpaid Sum relating or referable to a Facility, the rate per
annum specified above for that Facility (subject to the provisions of Clause 9.3
(Default interest)).

“Material Adverse Effect” means an event or circumstance which (after taking
account of any warranty, indemnity or other right of recourse against any third party
with respect to the relevant event or circumstance (including, without limitatio n,
coverage by insurances and recourse under the Transaction Documents)) has a material
adverse effect on:
(a)

the business, assets or financial condition of the Group (taken as a whole);
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(b)

the ability of the Obligors (taken as a whole) to perform their payment
obligations under the Finance Documents (taking into account the financ ia l
resources available to the Obligors from other members of the Group or their
Affiliates); or

(c)

subject to the Legal Reservations and the Perfection Requirements, the valid ity
or enforceability of, or the effectiveness of the Finance Documents or ranking
of, any Transaction Security granted or purporting to be granted pursuant to any
of the Finance Documents in a manner or to an extent which would be materia lly
adverse to the interests of the Finance Parties (when taken as a whole) and which
is not remedied within 20 Business Days of the earlier of the Issuer or an Obligor
first becoming aware of such event or circumstance or being given notice of
such event or circumstance by the Agent.

“Material Company” means, at any time:
(a)

an Obligor;

(b)

each member of the Group (other than an Unrestricted Subsidiary) which has
(i) revenues, (ii) earnings before interest, tax, depreciation and amortisatio n
(calculated on the same basis as Consolidated EBITDA) (“EBITDA”) or (iii)
gross assets (in each case calculated on an unconsolidated basis and excluding
intra-Group items, goodwill and investments in Subsidiaries) representing more
than five per cent. of the consolidated revenues, Consolidated EBITDA or gross
assets (excluding goodwill) of the Group (in each case disregarding the
EBITDA of any member of the Group that is generating negative EBITDA,
which shall be deemed to have zero EBITDA); and

(c)

a member of the Group that is a Holding Company of any company that is a
Material Company pursuant to paragraphs (a) or (b) above (unless it is or
becomes an Unrestricted Subsidiary or a Holding Company of the Issuer).

Compliance with the conditions set out in paragraph (b) above shall be determined on
an annual basis by reference to the Annual Financial Statements most recently delivered
to the Agent (and/or the certificate supplied by the Issuer with such Annual Financia l
Statements pursuant to Clause 19.8 (Material Companies)) and/or the unconsolid ated
financial statements of the relevant member of the Group.
A report by the auditors of the Issuer that a member of the Group is or is not a Material
Company shall, in the absence of manifest error, be conclusive and binding on all
Parties.
“MiFID II” means Directive 2014/65/EU (as amended).
“Month” means a period starting on one day in a calendar month and ending on the
numerically corresponding day in the next calendar month, except that:
(a)

(subject to paragraph (b) below) if the numerically corresponding day is not a
Business Day, that period shall end on the next Business Day in that calendar
month in which that period is to end if there is one, or if there is not, on the
immediately preceding Business Day; and
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(b)

if there is no numerically corresponding day in the calendar month in which that
period is to end, that period shall end on the last Business Day in that calendar
month.

The above rules will only apply to the last Month of any period.
“Moody’s” has the meaning given to that term in Schedule 14 (Additional Definitions).
“New Equity” means a subscription for shares in or contribution to the capital of the
Issuer made after the date of this Agreement.
“New Noteholder” has the meaning given to that term in Clause 22 (Changes to the
Noteholders).
“New Shareholder Injections” means the net cash proceeds of New Equity and/or
Subordinated Shareholder Debt received by the Issuer after the Restructuring Effective
Date (and, where the context so requires, the aggregate amount of such net cash
proceeds), to the extent such an amount has not been already applied, spent or otherwise
used.
“Non-Funding/Competing Noteholder” means any Noteholder which:
(a)

is a Defaulting Noteholder; and/or

(b)

is a Competitor.

“Non UK&I Subsidiaries” means each of:
(a)

PizzaExpress UAE Holdings Limited;

(b)

Jordana Restaurants LLC;

(c)

PizzaExpress Singapore PTE Limited;

(d)

PizzaExpress (Hong Kong) Limited; and

(e)

Pizza Express (West) Limited,

and any of their respective Subsidiaries.
“Note” means each of the notes issued by the Issuer in respect of Facility A or Facility
B on the Notes Subscription Date in the form of the Note Certificate.
“Noteholder” means:
(a)

any Original Noteholder;

(b)

any bank, financial institution, trust, fund or other entity which has become a
Party as a Noteholder in accordance with Clause 2.2 (Increase) or Clause 22
(Changes to the Noteholders),

which in each case has not ceased to be a Noteholder in accordance with the terms of
this Agreement.
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“Notes Certificate” means a notes certificate issued by the Issuer in the form set out in
Schedule 17 (Form of Notes Certificate) (or with such amendments as the Agent and
the Issuer may agree).
“Notes Register” has the meaning given to that term in Clause 5.7 (Maintenance of
Notes Register).
“Notes Subscription” means in respect of:
(a)

Facility A, a subscription by the Noteholders for Facility A Notes issued by the
Issuer (the “Facility A Notes Subscription”); and

(b)

Facility B, a subscription by the Noteholders for Facility B Notes issued by the
Issuer (the “Facility B Notes Subscription”),

in each case made in accordance with the terms of this Agreement.
“Notes Subscription Date” means in respect of a Notes Subscription, the date on which
the relevant Notes Subscription is made.
“Notes Subscription Request” means a notice substantially in the relevant form set
out in of Part I of Schedule 3 (Requests and Notices).
“Obligor” means the Issuer or a Guarantor.
“Obligor Group” means the Issuer and each Guarantor.
“Obligors’ Agent” means the Issuer or such other person appointed to act on behalf of
each Obligor in relation to the Finance Documents pursuant to Clause 2.5 (Obligors’
Agent).
“Operational Restructuring” has the meaning given to such term in the Lock-Up
Agreement.
[“Original Financial Statements” means the audited consolidated financial statements
of the Company for its fiscal year ended 31 December 2018.]1
“Original Guarantor” means each of those entities listed as Original Guarantors in
Part II of Schedule 1 (The Original Parties).
“Original Investors” means each Ordinary Shareholder (as defined
Shareholders’ Agreement) of Holdco at the Restructuring Effective Date.

in the

“Original Obligor” means the Issuer or an Original Guarantor.
“Owned IP” means any Intellectual Property legally or beneficially owned by any
Obligor, whether owned on the date of this Agreement or acquired, created, developed
or otherwise legally or beneficially owned after such date, provided that (for the
avoidance of doubt) “Owned IP” shall not include any interest that any Obligor has in
any Intellectual Property which is licensed from a third party.
1

NTD: Subject to further discussion.
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“Participating Member State” means any member state of the European Union that
has the euro as its lawful currency in accordance with legislation of the European Union
relating to Economic and Monetary Union.
“Party” means a party to this Agreement.
“Perfection Requirements” means the making or the procuring of appropriate
registrations, filings, endorsements, enrolments, stampings, certified translatio ns,
notarisations, notifications, legalisation by consular authorities and/or other actions and
steps required in respect of the Finance Documents (and/or the Security created
thereunder) for the validity or the enforceability thereof, or in order to perfect the
Security created or purported to be created thereunder, or in order to achieve the
relevant priority or ranking for such Security.
“Permitted Collateral Lien” has the meaning given to that term in Schedule 14
(Additional Definitions).
“Permitted Holding Company Activity” means:
(a)

the provision of any treasury and holding company activities or administrative
services to other members of the Group of a type customarily provided by a
holding company to its Subsidiaries;

(b)

ownership of shares in its Subsidiaries, intra-Group debit balances, intra-Group
credit balances and other credit balances in bank accounts, cash and Cash
Equivalents;

(c)

any rights or liabilities under or in connection with the Transaction Documents
(including the entry into and performance of its obligations under or in
connection with the Transaction Documents) to which it is a party and
professional fees and administration costs in the ordinary course of operating as
a holding company;

(d)

making or receiving any loans or giving or benefiting from any guarantees (in
each case to the extent not prohibited under the terms of this Agreement) or
incurring rights or liabilities otherwise permitted under the Transactio n
Documents and incurring any Indebtedness permitted by the Transactio n
Documents;

(e)

any rights and liabilities under any Subordinated Shareholder Debt or any shares
(provided that the issue of which is not prohibited under the terms of this
Agreement);

(f)

any rights or liabilities arising in connection with Taxes (including, without
limitation, making claims (and receipt of related proceeds) from rebates or
indemnification with respect to Taxes) to the extent such Taxes do not arise
from any activity which is in breach of this Agreement or to the extent such
payment is permitted by the terms of Schedule 12 (Incurrence Covenants);

(g)

any rights or liabilities arising by operation of law;
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(h)

having any liabilities in connection with any employee or participation scheme
operated by a member of the Group or any Holding Company;

(i)

having any liabilities in connection with the payment of salaries of manageme nt
and employees of the Group;

(j)

entering into any arrangement in respect of, or the making of, a payment
permitted under the covenant “Limitation on Restricted Payments” in Schedule
12 (Incurrence Covenants) or entering into a transaction to facilitate making
such payment;

(k)

the provision of any director, management and administrative services,
marketing and secondment of employees and any liabilities in respect of any
employment contracts for any employee of the Group or any Holding Company;

(l)

in the case of the Issuer only, participating in any management equity plan,
incentive plan or other similar scheme operated by, for the benefit of, on behalf
of or in respect of any member of the Group or any Holding Company (and/or
any current or past employees, directors or members of management of any
member of the Group);

(m)

the taking of any administrative actions necessary to maintain its existence;

(n)

taking action in connection with any litigation or court or other similar
proceedings that are, in each case, being contested in good faith;

(o)

any action or step in connection with any actual or potential Listing;

(p)

any action or step in connection with a Permitted Transaction; and

(q)

any (i) disposal, acquisition, financial indebtedness (including any hedging)
incurred, guarantee, indemnity, or Security or quasi-Security given or other
transaction arising under or permitted by this Agreement or (ii) procedure or
step constituting or otherwise implementing a Permitted Reorganisation,

and, for the purposes of this definition, a reference to Group shall include any
Unrestricted Subsidiaries.
“Permitted Lien” has the meaning given to that term in Schedule 14 (Additional
Definitions).
“Permitted Reorganisation” means:
(a)

a re-organisation (including, without limitation, pursuant to a solvent winding up where the assets of the relevant company, after paying its liabilities, are
distributed to its shareholders, as well as any amalgamation, demerger, merger,
consolidation or other corporate reconstruction) involving the business or assets
of, or shares of (or other interests in), any member of the Group (other than any
merger or consolidation of Holdco, the Issuer or the Company) where:
(i)

all of the business, assets and shares of (or other interests in) the relevant
members of the Group continue to be owned directly or indirectly by
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Holdco in the same or a greater percentage as prior to such reorganisation, other than:

(ii)

(A)

the shares of (or other interests in) a member of the Group which
has been merged into another member of the Group or which has
otherwise ceased to exist (including, without limitation, by way
of the collapse of a solvent partnership or a solvent winding up
of an entity) as a result of such a re-organisation; or

(B)

any business, assets and/or shares of (or other interests in) the
relevant members of the Group which cease to be owned:
(1)

as a result of a disposal, merger or other step permitted
under the terms of this Agreement; or

(2)

as a result of a cessation of business or solvent windingup of a member of the Group in conjunction with a
distribution of all or substantially all of its assets
remaining after settlement of its liabilities to its
immediate shareholders or other persons directly holding
partnership or other ownership interests in it; and

the Noteholders (or a security agent on their behalf) will continue to
have the same or substantially equivalent guarantees and security over
the same or substantially equivalent (ignoring for the purposes of
assessing such equivalency any limitations required in accordance with
the Agreed Security Principles or hardening periods and other than from
any entity which has ceased to exist as contemplated in paragraph (i)
above or is not or has ceased to be a member of the Group) assets and
over the shares (or other interests) in the transferee or the entity
surviving as a result of such reorganisation save to the extent such assets
or shares (or other interests) cease to exist or to be owned by members
of the Group as contemplated in paragraph (i) above, in each case to the
extent such assets, shares or other interests are not disposed of as
permitted under the terms of this Agreement,

provided that where such reorganisation involves merging an Obligor with
another entity, the surviving entity will have assumed or will continue to have
liability for the obligations of the merged Obligor under the Finance Documents
and will immediately become a Guarantor (if not already a Guarantor);
(b)

any re-organisation arising as a consequence of an undertaking in this
Agreement;

(c)

any disposal required, indebtedness incurred, guarantee, indemnity or security
given, or other transaction arising, under the Finance Documents;

(d)

any re-organisation of any Holding Company of the Issuer (other than Holdco,
but including any assignment or transfer of any rights and/or obligations under
any agreements or arrangements it has entered into);
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(e)

any re-organisation or other step (including any preparatory action) taken in
connection with any actual or proposed Listing (without prejudice to any
prepayment obligation arising in relation to any such Listing or disposal)
provided that any guarantee in respect of or any Transaction Security securing
the Facilities and the priority and ranking of the Facilities under the Intercreditor
Agreement (or any replacement intercreditor agreement) is maintained;

(f)

any reorganisation or other step (including preparatory action) taken in
connection with a Permitted Transaction; and

(g)

any other re-organisation approved by the Majority Noteholders.

“Permitted Sale” means a disposition of any or all of the assets, operations and
businesses of the Non UK&I Subsidiaries outside of the United Kingdom or Ireland
and/or the shares in Non UK&I Subsidiaries on arm’s length terms, in each case,
excluding:
(a)

any Non UK&I Subsidiaries incorporated in the Hong Kong Special
Administrative Region (including, without limitation, PizzaExpress (Hong
Kong) Limited and its respective Subsidiaries); and

(b)

any Non UK&I Subsidiary which is a Material Company within the meaning of
paragraph (b) of that definition.

“Permitted Transactions” means any transactions, actions, intermediate steps,
reorganisations or events that are contemplated in connection with, or arise as a
consequence of, the proposal, implementation, and/or consummation of the
Restructuring (including a CVA on the terms contemplated for the Restructuring and all
ancillary or related matters or transactions) and entry into and performance of the Restructuring
Documents.

“Permitted Sanction Action” means an action in relation to any Sanctions imposed,
administered or enforced from time to time by a Sanctions Authority in relation to such
action, which is licenced or otherwise authorised by that Sanctions Authority.
“Plan Creditor” has the meaning given to it in the Restructuring Plan.
“Principal Amount Outstanding” means in relation to a Note:
(c)

on the Notes Subscription Date, the Initial Principal Amount; and

(d)

on any day following the relevant Notes Subscription Date, the Initial Principa l
Amount plus the aggregate amount of the PIK Margin as may be accrued from
time to time on such Note pursuant to Clause 9.4 (Capitalisation of Interest) less
the aggregate of all amounts applied in redemption of the relevant Note on or
prior to such day.

“Priority Senior Secured Notes Purchase Agreement” has the meaning given to that
term in the Intercreditor Agreement.
“Priority Senior Secured Finance Documents” has the meaning given to that term n
the Intercreditor Agreement.
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“Priority Senior Secured Notes” means the notes issued under and pursuant to the
Priority Senior Secured Notes Purchase Agreement.
“Prospectus Directive” means Directive 2003/71/EC (as amended or superseded,
including by Regulation (EU) 2017/1129) and includes any relevant implementing
measure in each Relevant Member State.
“Quarter Date” means each of 31 March, 30 June, 30 September and 31 December, in
each case as adjusted by the Issuer:
(a)

to ensure that a Quarter Date does not fall on a day which is not a Business Day
and/or to ensure that a Quarter Date falls on a particular day of the week; and/or

(b)

to reflect any change in the financial year end of the Issuer,

or as otherwise adjusted with the consent of the Agent (acting on the instructions of the
Majority Noteholders), such consent not to be unreasonably withheld or delayed.
“Quarterly Financial Statements” means any financial statements for a Financia l
Quarter delivered in accordance with the provisions of Clause 19.1 (Financial
Statements and other information).
“Regulation S” means Regulation S promulgated under the U.S. Securities Act.
“Related Fund”, in relation to a fund and/or managed account (the “first fund”),
means a fund and/or managed account which is managed or advised directly or
indirectly by the same investment manager or investment adviser as the first fund or is
an Affiliate of a fund and/or managed account which is managed or advised by the same
investment manager or investment adviser, or, if it is managed by a different investme nt
manager or investment adviser, a fund and/or managed account whose investme nt
manager or investment adviser is an Affiliate of the investment manager or investme nt
adviser of the first fund or is an Affiliate of a fund and/or managed account whose
investment manager or investment adviser is an Affiliate of the investment manager of
investment adviser of the first fund.
“Relevant Interbank Market” means the London interbank market.
“Relevant Jurisdiction” means, in relation to a member of the Group or Holdco:
(a)

its jurisdiction of incorporation;

(b)

any jurisdiction where any asset subject to or intended to be subject to the
Transaction Security to be created by it is situated;

(c)

any jurisdiction were it conducts a substantial part of its business; and

(d)

the jurisdiction whose laws govern the perfection of any of the Transactio n
Security Documents entered into by it (but only to the extent that such Obligor
or Holdco is required to take perfection steps in that jurisdiction in accordance
with the Agreed Security Principles).
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“Relevant Member State” means any Member State of the European Economic Area
which has implemented the Prospectus Directive.
“Relevant Party” has the meaning given to that term in Clause 11.6 (VAT).
“Relevant Taxing Jurisdiction” means: (i) the United Kingdom or any politica l
subdivision or Governmental Authority thereof or therein having the power to tax; (ii)
any jurisdiction from or through which the payment on or in respect of any Note is
made by the Issuer, a Guarantor or their agents, or any political subdivision or
Governmental Authority thereof or therein having the power to tax; and (iii) any other
jurisdiction in which the Issuer or any other Guarantor is incorporated or organised,
engaged in business or otherwise resident for tax purposes, or any political subdivis io n
or Governmental Authority thereof or therein having the power to tax.
“Repeating Representations” means each of the representations set out in Clause 17.1
(Status) to Clause 17.9 (Governing law and enforcement) (inclusive), Clause 17.11 (No
default) and paragraphs (b) and (c) of Clause 17.13 (Financial Statements).
“Representative” means any delegate, agent, manager, administrator, nominee,
attorney, trustee or custodian.
“Resignation Letter” means a letter substantially in the form set out in Schedule 7
(Form of Resignation Letter) or in any other form agreed between the Issuer and the
Agent (such approval not to be unreasonably withheld or delayed).
“Restricted Subsidiary” has the meaning given to that term in Schedule 14 (Additional
Definitions).
“Restructuring” has the meaning given to that term in the Lock-Up Agreement.
“Restructuring Documents” means the Restructuring Implementation Deed and any
Restructuring Documents (under and as defined in the Restructuring Implementa tio n
Deed).
“Restructuring Effective Date” means the date on which the Restructuring Effective
Time (as defined in the Restructuring Implementation Deed) occurs.
“Restructuring Implementation Deed” means the restructuring implementation deed
dated on or around the date of this Agreement (as amended and/or restated from time
to time) between, amongst others, Holdco, the Issuer, the Company, the Agent, the
Security Agent and the Original Noteholders.
“Restructuring Plan” means the restructuring plan proposed by the Company under
Part 26A of the Companies Act in the form set out in Part E of the Explanator y
Statement (with or subject to any modification, addition or condition approved or
imposed by the Court or approved in accordance with the terms of the Restructur ing
Plan).
“S&P” has the meaning given to that term in Schedule 14 (Additional Definitions).
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“Sanctioned Country” means any country or other territory subject to any countrywide
or territory-wide Sanctions, which, as of the date of this Agreement, include the Crimea
region, Cuba, the Democratic People’s Republic of Korea, Iran, Sudan and Syria.
“Sanctions” means economic or financial sanctions or trade embargoes imposed,
administered or enforced from time to time by any Sanctions Authority.
“Sanctions Authority” means:
(a)

the US government or any US agency (including the Office of Foreign Assets
Control of the US Department of the Treasury, the US Department of
Commerce, the US Department of State),

(b)

the United Nations Security Council,

(c)

the European Union;

(d)

the United Kingdom government (including Her Majesty’s Treasury, the
Foreign and Commonwealth Office and the Department for Internatio na l
Trade); or

(e)

any other equivalent sanctions authority including, in each case, any successor
to any of the foregoing and/or any other governmental institution or agency of
the foregoing.

“Sanctions List” means any of the lists of specifically designated nationals or
designated individuals or entities in relation to Sanctions issued by any Sanctions
Authority, each as amended, supplemented or substituted from time to time.
“Sanctions Restricted Person” means any individual or entity that is: (i) listed on the
Sanctions List, (ii) located in, operating from, or incorporated under the laws of, a
Sanctioned Country, (iii) is the government of a Sanctioned Country or an agency or
instrumentality of, or an entity directly or indirectly owned or controlled by, a
government of a Sanctioned Country, or (i) to the knowledge of any Obligor or the
Issuer, otherwise a target of Sanctions.
“Secured Parties” has the meaning given to that term in the Intercreditor Agreement.
“Security” means a mortgage, charge, pledge, lien or other security interest securing
any obligation of any person or any other agreement or arrangement having a similar
effect.
“Shareholders’ Agreement” means the shareholders’ agreement dated on the
Restructuring Effective Date between, Holdco and each of the shareholders of Holdco
(as amended and/or restated from time to time).
“SIR” means the security interests register maintained under Part 8 of the Jersey
Security Law.
“Structural Change” has the meaning given to that term in paragraph (a) of Clause
34.4 (Structural Change).
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“Subordinated Shareholder Debt” has the meaning given to the term “Subordinated
Shareholder Funding” in Schedule 14 (Additional Definitions).
“Sub-Participation” has the meaning given to that term in paragraph (c) of Clause 22.1
(Assignments and transfers by the Noteholders).
“Subsidiary” has the meaning given to that term in Schedule 14 (Additional
Definitions).
“Super Majority Noteholders” means, at any time, subject to Clause 34.7
(Disenfranchisement of Defaulting Noteholders), a Noteholder or Noteholders whose
Commitments aggregate 80 per cent. or more of the Total Commitments (or, if the Total
Commitments have been reduced to zero, aggregated 80 per cent. or more of the Total
Commitments immediately prior to that reduction).
“Super Senior Facility Agreement” means the super senior term loan facilit y
agreement dated 29 April 2020 between, among others, PizzaExpress Financing 1 plc
as the parent, PizzaExpress Financing 2 plc as the company, the Original Lenders as
defined therein and Global Loan Agency Services Limited as agent, as amended
pursuant to a consent and waiver request letter dated 4 August 2020 between
PizzaExpress Financing 1 plc as the parent and Global Loan Agency Services Limited
as agent (in the form provided to the Agent on or prior to the initial Notes Subscriptio n
in accordance with Schedule 2 (Closing Conditions Precedent) to the Restructur ing
Implementation Deed).
“Super Senior Finance Documents” has the meaning given to the term “Finance
Documents” in the Super Senior Facility Agreement.
“Tax”, “Taxes” or “Taxation” means any tax, levy, impost, duty or other charge or
withholding of a similar nature (including any penalty or interest payable in connection
with any failure to pay or any delay in paying any of the same).
“Tax Credit” means a credit against, relief or remission for, or repayment of any Tax.
“Tax Deduction” means a deduction or withholding for or on account of Tax from a
payment under a Finance Document other than a FATCA Deduction.
“Tax Structure Memorandum” means the steps paper entitled “Project Penzance:
Restructuring Report” dated _______________ 2020 relating to the Group and the
Restructuring prepared by Deloitte LLP, and delivered in accordance with Schedule 2
(Closing Conditions Precedent) to the Restructuring Implementation Deed.
“Termination Date” means the date falling five years after the Restructuring Effective
Date.
“Third Parties Act” has the meaning given to that term in paragraph (a) of Clause 1.6
(Third party rights).
“TISE” means The International Stock Exchange.
“Total Commitments” means the aggregate of the Total Facility A Commitments and
Total Facility B Commitments, being £465,000,000 at the date of this Agreement.
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“Total Facility A Commitments” means the aggregate of the Facility
Commitments, being £200,000,000 at the date of this Agreement.

A

“Total Facility B Commitments” means the aggregate of the Facility B Commitme nts,
being £265,000,000 at the date of this Agreement.
“Trademark Schedule” means the schedule in agreed form delivered by the Issuer to
the Agent on or before the date of this Agreement setting out the Group’s trademarks
which are used solely by its international business (and which shall exclude, for the
avoidance of doubt, any brands/trademarks used in the United Kingdom or Ireland).
“Transaction Documents” means the Finance Documents, the Priority Senior Secured
Finance Documents, the Super Senior Finance Documents and the Equity Documents.
“Transaction Security” means the Security created or expressed to be created in
favour of the Security Agent pursuant to the Transaction Security Documents.
“Transaction Security Documents” means any document entered into by any Obligor
or Holdco creating or expressed to create any Security over all or any part of its assets
in respect of the obligations of any of the Obligors or Holdco under any of the Finance
Documents.
“Transfer Certificate” means a certificate substantially in the form set out in Schedule
4 (Form of Transfer Certificate) or any other form agreed between the Issuer and the
Agent (such approval not to be unreasonably withheld or delayed).
“Transfer Date” means, in relation to an assignment or a transfer of a Note, the later
of:
(a)

the proposed Transfer Date specified in the relevant Assignment Agreement or
Transfer Certificate; and

(b)

the date on which the Agent executes the relevant Assignment Agreement or
Transfer Certificate.

“UK” means the United Kingdom of Great Britain and Northern Ireland.
“UK&I Subsidiaries” means the Issuer and all of its Subsidiaries, other than the Non
UK&I Subsidiaries.
“Unpaid Sum” means any sum due and payable but unpaid by an Obligor under the
Finance Documents.
“Unrestricted Subsidiary” has the meaning given to that term in Schedule 14
(Additional Definitions).
“US” and “United States” means the United States of America.
“VAT” means value added tax as provided for in the Value Added Tax Act 1994 or
any tax imposed in compliance with the council directive of 28 November 2006 on the
common system of value added tax (EC Directive 2006/112) and/or any other tax of a
similar nature in any applicable jurisdiction.
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1.2

Construction
(a)

Unless a contrary indication appears, a reference in this Agreement to:
(i)

any “Agent”, the “Company”, any “Finance Party”, the “Holdco”, the
“Issuer”, any “Noteholder”, any “Obligor”, any “Party”, any
“Secured Party”, the “Security Agent” or any other person shall be
construed so as to include its successors in title, permitted assigns and
permitted transferees (including the surviving entity of any merger
involving that person) and, in the case of the Security Agent, any person
for the time being appointed as security agent or security agents in
accordance with this Agreement or the other Finance Documents;

(ii)

a document in “agreed form” is a document which is previously agreed
in writing by or on behalf of the Issuer and the Agent;

(iii)

an “agency” of a state includes any local or other authority or other
recognised body or agency, central or federal bank, department,
government, legislature, minister, ministry, official or public or statutory
person (whether autonomous or not) of, or of the government of, that
state or any political sub-division in or of that state;

(iv)

an “agreement” includes any legally binding arrangement, contract,
deed or instrument (in each case whether oral, written or entered into by
way of a written offer and implicit acceptance);

(v)

an “amendment” includes any amendment, supplement, variatio n,
novation, modification, replacement, restatement or amendment and
restatement (however fundamental) and “amend” and “amended” shall
be construed accordingly;

(vi)

“assets” includes present and future properties, revenues and rights of
every description;

(vii)

a “consent” includes an authorisation, permit, approval, consent,
exemption, licence, order, filing, registration, recording, notarisatio n,
permission or waiver;

(viii)

the “equivalent” in any currency (the “first currency”) of any amount
in another currency (the “second currency”) shall be construed as a
reference to the amount in the first currency which could be purchased
with that amount in the second currency at the Agent’s Spot Rate of
Exchange for the purchase of the first currency with the second currency
in the London foreign exchange market at or about 11:00 a.m. on a
particular day;

(ix)

a “Finance Document” or a “Transaction Document” or any other
agreement or instrument, unless otherwise stated, is a reference to that
Finance Document or Transaction Document or other agreement or
instrument as amended, novated, supplemented, extended or restated
(however fundamentally) and includes any increase in, addition to or
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extension of or other change to any facility made available under any
such agreement or instrument;
(x)

“guarantee” means (other than in Clause 16 (Guarantee and
Indemnity)) any guarantee, letter of credit, bond, indemnity or similar
assurance against loss, or any obligation, direct or indirect, actual or
contingent, to purchase or assume any indebtedness of any person or to
make an investment in or loan to any person or to purchase assets of any
person where, in each case, such obligation is assumed in order to
maintain or assist the ability of such person to meet its indebtedness;

(xi)

“including” means including without limitation and “includes” and
“included” shall be construed accordingly;

(xii)

“indebtedness” includes any obligation (whether incurred as principa l
or as surety) for the payment or repayment of money, whether present
or future, actual or contingent;

(xiii)

the knowledge or awareness of any member of the Group shall be
limited to the actual knowledge or awareness of that member of the
Group at the relevant time;

(xiv)

a “participation” of a Noteholder in a Note means the amount of such
Note which such Noteholder has subscribed for or is to hold and
thereafter that part of the Note which is owed to such Noteholder;

(xv)

a “person” includes any individual, firm, company, corporation,
government, state or agency of a state or any association, trust, joint
venture, consortium, partnership or other entity (whether or not having
separate legal personality);

(xvi)

any matter or circumstance being permitted is to be construed as a
reference to any matter or circumstance which is not expressly
prohibited;

(xvii) a “redemption” of a Facility means a repayment or redemption of any
Notes subscribed for by a Noteholder in respect of the relevant Facility;
(xviii) a “regulation” includes any regulation, rule, order, official directive,
request or guideline (whether or not having the force of law (but if not
having force of law, which is binding or customarily complied with)) of
any governmental, intergovernmental or supranational body, agency,
department or of any regulatory, self-regulatory or other authority or
organisation;

(b)

(xix)

a provision of law is a reference to that provision as amended or reenacted;

(xx)

a time of day is a reference to local time in London; and

(xxi)

the singular includes the plural (and vice versa).

Section, Clause and Schedule headings are for ease of reference only.
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1.3

(c)

Unless a contrary indication appears, a term used in any other Finance
Document or in any notice given under or in connection with any Finance
Document has the same meaning in that Finance Document or notice as in this
Agreement.

(d)

A Default or an Event of Default is “continuing” if it has not been remedied or
waived. In addition, if a Default occurs for a failure to deliver a required
certificate in connection with another default (an “Original Default”) then at
the time such Original Default is remedied or waived, such Default for a failure
to report or deliver a required certificate in connection with the Original Default
will also be cured without any further action;

(e)

A Declared Default is “continuing” if the notice of acceleration provided by
the Agent under Clause 21.15 (Acceleration) in connection therewith has not
been withdrawn, cancelled or otherwise ceases to have effect.

(f)

For the avoidance of doubt, no adjustments or add-backs in the definitions of
“Consolidated EBITDA” or “Consolidated Net Income” shall be interpreted
to allow any increase thereof by reference to, arising from or otherwise
attributable to any decline, decrease or reduction in turnover, sales or receipts
or any other similar items that have not accrued or been recognised as revenue
under the Accounting Principles.

Baskets, Exceptions and Exchange Rate Fluctuations
When applying any monetary limits or baskets, thresholds and other exceptions to the
representations, warranties, undertakings and Events of Default, the equivalent to an
amount in sterling shall be calculated as at the date of the Group incurring or making
the relevant disposal, acquisition, investment, lease, loan, debt or guarantee or taking
other relevant action. No Event of Default or breach of any representation and warranty
or undertaking shall arise merely as a result of a subsequent change in the sterling
amount of any relevant amount due to fluctuations in exchange rates.

1.4

1.5

Currency Symbols and Definitions
(a)

“€”, “Euro” and “EUR” mean the single currency unit of the Participating
Member States.

(b)

“$”, “USD” and “US Dollars” mean the lawful currency for the time being of
the United States of America.

(c)

“£” and “GBP” mean the lawful currency for the time being of the United
Kingdom.

Defined terms
(a)

For the purposes of Schedule 11 (Information Undertakings), and Schedule 12
(Incurrence Covenants), capitalised words and expressions used in those
schedules shall have the meaning ascribed to them in Schedule 14 (Additional
Definitions).

(b)

For the purposes of interpreting Schedule 11 (Information Undertakings), and
Schedule 12 (Incurrence Covenants), in the event of a conflict between the
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defined terms set out in Clause 1.1 (Definitions) and the defined terms set out
in Schedule 14 (Additional Definitions), the defined terms set out in Schedule
14 (Additional Definitions) shall prevail.
1.6

1.7

Third party rights
(a)

Unless expressly provided to the contrary in a Finance Document a person who
is not a Party has no right under the Contracts (Rights of Third Parties) Act 1999
(the “Third Parties Act”) to enforce or enjoy the benefit of any term of this
Agreement or any other Finance Document.

(b)

Notwithstanding any term of any Finance Document, the consent of any person
who is not a Party is not required to amend, rescind or vary this Agreement or
any other Finance Document at any time.

Personal Liability
No personal liability shall attach to any director, officer or employee of any member of
the Group (or any Affiliate of any member of the Group) for any representation or
statement made by that member of the Group or its Affiliate in any Finance Document,
certificate or other document signed by a director, officer or employee which is required
to be delivered under a Finance Document save in the case of fraud in which case
liability (if any) will be determined in accordance with applicable law. Any such
director, officer, employee or other individual may rely on and enforce this provision
notwithstanding Clause 1.6 (Third party rights).

1.8

No Investor Recourse
No Finance Party will have any recourse to any Investor in respect of any term of any
Finance Document or any statement made by Investors or otherwise (except to the
extent that any Investor is a party to the Intercreditor Agreement).

1.9

Payments
To the extent that an amount is expressed to be due and payable by a member of the
Group under this Agreement, or any amount is owed by a member of the Group under
this Agreement, the obligation may be discharged by any other member of the Group
on its behalf.

1.10

Jersey Terms
In each Finance Document a reference to:
(a)

“winding up”, “liquidation”, “dissolution” or “administration” includes,
without limitation, “bankruptcy” (as that term is interpreted pursuant to Article
8 of the Interpretation (Jersey) Law 1954) and any “procedure” or “process ”
referred to in Part 21 of the Companies (Jersey) Law 1991;

(b)

a “composition”, “compromise”, “assignment” or “arrangement with any
creditor” includes, without limitation a “compromise” or “arrangeme nt ”
between a company and its creditors (or any class of them) of the type referred
to in Article 125 of the Companies (Jersey) Law 1991; and
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(c)

a “liquidator”, “receiver”, “administrative receiver”, or “administrato r”
includes, without limitation, the Viscount of the Royal Court of Jersey,

provided that the provisions of this Clause shall not apply to paragraph (b)(i) of Clause
21.7 (Insolvency proceedings).
1.11

Intercreditor Agreement
This Agreement is subject to the Intercreditor Agreement and, in the event of any
inconsistency between the terms of this Agreement and the terms of the Intercreditor
Agreement, the terms of the Intercreditor Agreement shall prevail to the extent of such
inconsistency.

1.12

Deed
Each party to this Deed intends that this document shall take effect as a deed,
notwithstanding that a party to it may only execute it under hand.
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SECTION 2
THE FACILITIES
2.

THE FACILITIES

2.1

The Facilities
(a)

2.2

Subject to the terms of this Agreement, the Noteholders agree to subscribe for:
(i)

Facility A Notes issued by the Issuer in respect of Facility A in an
aggregate principal amount which is equal to the Total Facility A
Commitments for a price equal to the Total Facility A Commitme nts ;
and

(ii)

Facility B Notes issued by the Issuer in respect of Facility B in an
aggregate principal amount which is equal to the Total Facility B
Commitments for a price equal to the Total Facility B Commitments.

(b)

The Facilities will be available to the Issuer only.

(c)

The Notes issued in respect of each Facility shall constitute the direct, secured
obligations of the Issuer and will rank pari passu, without any discrimination or
preference, between themselves.

Increase
(a)

The Issuer may by giving prior notice to the Agent after the effective date of a
cancellation of:
(i)

the Available Commitments of a Defaulting Noteholder in accordance
with Clause 7.4 (Right of cancellation and redemption in relation to a
single Noteholder );

(ii)

the Commitments of a Noteholder in accordance with Clause 7.1
(Illegality); or

(iii)

any Commitments of a Noteholder in accordance with Clause 34.6
(Replacement of Noteholder),
request that the Commitments relating to any Facility be increased (and
the Commitments shall be so increased) in an aggregate amount in the
applicable currency of up to the amount of the Available Commitme nts
or Commitments relating to that Facility so cancelled as follows:
(A)

the increased Commitments will be assumed by one or more
Noteholders or other banks, financial institutions, trusts, funds,
entities or other persons (each an “Increase Noteholder”)
selected by the Issuer (each of which shall not be a member of
the Group) and each of which confirms its willingness to assume
and does assume all the obligations of a Noteholder
corresponding to that part of the increased Commitments which
it is to assume, as if it had been an Original Noteholder;
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(b)

(B)

each of the Obligors and any Increase Noteholder shall assume
obligations towards one another and/or acquire rights against one
another as the Obligors and the Increase Noteholder would have
assumed and/or acquired had the Increase Noteholder been an
Original Noteholder;

(C)

each Increase Noteholder shall become a Party as a “Noteholder”
and any Increase Noteholder and each of the other Finance
Parties shall assume obligations towards one another and acquire
rights against one another as that Increase Noteholder and those
Finance Parties would have assumed and/or acquired had the
Increase Noteholder been an Original Noteholder;

(D)

the Commitments of the other Noteholders shall continue in full
force and effect; and

(E)

any increase in the Commitments relating to a Facility shall take
effect on the date specified by the Issuer in the notice referred to
above or any later date on which the conditions set out in
paragraph (b) below are satisfied.

An increase in the Commitments relating to a Facility will only be effective on:
(i)

the execution by the Agent of an Increase Confirmation from the
relevant Increase Noteholder which the Agent shall, if the Increase
Confirmation appears on its face duly completed, execute promptly on
request;

(ii)

in relation to an Increase Noteholder which is not a Noteholder
immediately prior to the relevant increase:
(A)

the Increase Noteholder entering into the documentatio n
required for it to accede as a party to the Intercreditor
Agreement; and

(B)

the performance by the Agent of all necessary “know your
customer” or other similar checks under all applicable laws and
regulations in relation to the assumption of the increased
Commitments by that Increase Noteholder, the completion of
which the Agent shall promptly notify to the Issuer and the
Increase Noteholder; and

(c)

Each Increase Noteholder, by executing the Increase Confirmation, confir ms
(for the avoidance of doubt) that the Agent has authority to execute on its behalf
any amendment or waiver that has been approved by or on behalf of the requisite
Noteholder or Noteholders in accordance with this Agreement on or prior to the
date on which the increase becomes effective.

(d)

For the avoidance of doubt, subject to paragraph (f) below, the increase in
Commitments shall not be regarded as an assignment of rights or transfer by
novation of rights and obligations under Clause 22 (Changes to the
Noteholders) and any requirements thereunder shall not apply (including as to
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the execution of any Transfer Certificate or payment to the Agent of any fees
set out under Clause 22.3 (Assignment or transfer fee)).
(e)

The Issuer may pay to the Increase Noteholder a fee in the amount and at the
times agreed between the Issuer and the Increase Noteholder in a Fee Letter.

(f)

Clause 22.4 (Limitation of responsibility of Existing Noteholders) shall apply
mutatis mutandis in this Clause 2.2 in relation to an Increase Noteholder as if
references in that Clause to:

(g)

2.3

(i)

an “Existing Noteholder” were references to all the Noteholder
immediately prior to the relevant increase;

(ii)

the “New Noteholder” were references to that “Increase Noteholder”;
and

(iii)

a “re-transfer” and “re-assignment” were references to respectively a
“transfer” and “assignment”.

The Finance Parties shall be required to enter into any amendment to the
Finance Documents (including, without limitation, in relation to any changes
to, the taking of, or the release coupled with the retaking of, Transactio n
Security) reasonably required by the Issuer in order to facilitate or reflect any
of the matters contemplated by this Clause 2.2 provided that, for the avoidance
of doubt and only to the extent applicable, the Obligors have complied with the
requirements of Section 1.8 (Impairment of Security Interest) in Schedule 12
(Incurrence Covenants). The Agent and the Security Agent are each authorised
and instructed by each Finance Party (without any consent, sanction, authority
or further confirmation from them) to execute any such amended or replacement
Finance Documents (and shall do so on the request of and at the cost of the
Issuer), provided that neither the Agent nor the Security Agent shall be required
to enter into any amendment to the Finance Documents where such amendme nt
exposes it to any greater liability in connection with the Finance Documents .

Finance Parties’ rights and obligations
(a)

The obligations of each Finance Party under the Finance Documents are several.
Failure by a Finance Party to perform its obligations under the Finance
Documents does not affect the obligations of any other Party under the Finance
Documents. No Finance Party is responsible for the obligations of any other
Finance Party under the Finance Documents.

(b)

The rights of each Finance Party under or in connection with the Finance
Documents are separate and independent rights and any debt arising under the
Finance Documents to a Finance Party from an Obligor shall be a separate and
independent debt.

(c)

A Finance Party may, except as otherwise stated in the Finance Documents,
separately enforce its rights under the Finance Documents.
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2.4

2.5

Lending Affiliates
(a)

In the event that a Noteholder nominates or designated a branch or Affiliate to
discharge its obligations to participate in one or more Notes Subscriptions in
accordance with Clause 24.5 (Noteholder Affiliates and Facility Office), each
Noteholder shall remain liable and responsible for the performance of all
obligations assumed by a branch or Affiliate on its behalf and non-performa nce
of a Noteholder’s obligations by its branch or Affiliate shall not relieve such
Noteholder from its obligations under this Agreement

(b)

No Obligor shall be liable to pay any amount otherwise required to be paid by
an Obligor under Clause 12.1 (Increased Costs) (arising as a result of laws or
regulations in force or known to be coming into force on the date the relevant
branch or Affiliate was nominated or became an assignee or transferee) in
excess of the amount it would have been obliged to pay if that Noteholder had
not nominated or designated its branch, Facility Office or Affiliate to participate
in a Facility in accordance with Clause 24.5 (Noteholder Affiliates and Facility
Office) or, to the extent that such Noteholder so nominated or designated such
branch, Facility Office or Affiliate for particular Notes Subscriptions pursuant
to which such Noteholder became a Party, in excess of the amount which it
would have been obliged to pay had that Noteholder continued to make only
those particular Notes Subscriptions through that branch, Facility Office or
Affiliate.

Obligors’ Agent
(a)

Each Obligor (other than the Issuer) by its execution of this Agreement or an
Accession Deed irrevocably (to the extent legally permissible) appoints the
Issuer (acting through one or more authorised signatories) (the “Obligors ’
Agent”) to act on its behalf as its agent and attorney in fact in relation to the
Finance Documents and irrevocably authorises:
(i)

the Issuer on its behalf to supply all information concerning itself
contemplated by this Agreement to the Finance Parties and to give all
notices and instructions (including, in the case of the Issuer, Notes
Subscription Requests), to execute on its behalf any Accession Deed,
and to make such agreements and to effect the relevant amendments,
supplements and variations capable of being given, made or effected by
any Obligor, without further reference to or the consent of that Obligor;
and

(ii)

each Finance Party to give any notice, demand or other communica tio n
to that Obligor pursuant to the Finance Documents to the Issuer,

and, in each case, the Obligor shall be bound as though the Obligor itself had
given the notices and instructions (including, without limitation, any Notes
Subscription Requests) or executed or made the agreements or effected the
amendments, supplements or variations, or received the relevant notice, demand
or other communication, and each Finance Party may rely on any action taken
by the Issuer on behalf of that Obligor.
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(b)

Every act, omission, agreement, undertaking, settlement, waiver, amendme nt,
supplement, variation, notice or other communication given or made by the
Obligors’ Agent or given to the Obligors’ Agent under any Finance Document
on behalf of another Obligor or in connection with any Finance Document
(whether or not known to any other Obligor and whether occurring before or
after such other Obligor became an Obligor under any Finance Document) shall
be binding for all purposes on that Obligor as if that Obligor had expressly
made, given or concurred with it. In the event of any conflict between any
notices or other communications of the Obligors’ Agent and any other Obligor,
those of the Obligors’ Agent shall prevail.

3.

PURPOSE

3.1

Purpose
The Issuer shall apply all proceeds from any Facility A Notes and Facility B Notes:

3.2

(a)

towards repaying (or, where relevant, making funds available (directly or
indirectly) to the Company to repay) amounts outstanding under the Existing
Senior Secured Notes (including any related prepayment fee, make-whole or
redemption premium in respect thereof); and

(b)

in accordance with the Restructuring Implementation Deed.

Monitoring and Verification
(a)

No Finance Party is bound to monitor or verify the application of any amount
paid for any Notes Subscription pursuant to this Agreement.

(b)

Each Obligor acknowledges that the Finance Parties will be relying on
Information without carrying out any independent verification.

4.

CONDITIONS OF NOTES SUBSCRIPTION

4.1

Initial conditions precedent
(a)

The Noteholders will only be obliged to comply with Clause 5.4 (Noteholders’
subscription) in relation to any Notes Subscription if on or before the Notes
Subscription Date for that Notes Subscription, the Agent has received (or
waived the requirement to receive) all of the documents and other evidence
listed in Schedule 2 (Closing Conditions Precedent) to the Restructur ing
Implementation Deed in each case in form and substance satisfactory to the
Agent (acting on the instruction of the Majority Noteholders) and the Agent
shall notify the Issuer and the Noteholders promptly upon being so satisfied.

(b)

Other than to the extent that the Majority Noteholders notify the Agent in
writing to the contrary before the Agent gives the notification described in
paragraph (a) above, the Noteholders authorise (but do not require) the Agent
to give that notification. The Agent shall not be liable for any damages, costs or
losses whatsoever as a result of giving any such notification.
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4.2

Further conditions precedent
Subject to Clause 4.1 (Initial conditions precedent), the Noteholders will only be
obliged to comply with Clause 5.4 (Noteholders’ subscription) in relation to a Notes
Subscription if on the date of the relevant Notes Subscription Request and on the
proposed Notes Subscription Date:

4.3

(a)

no Event of Default has occurred and is continuing or would occur as a result
of the proposed Notes Subscription; and

(b)

the representations and warranties set out in Clause 17 (Representations of the
Obligors) are true and accurate in all material respects (other than
representations which are qualified by their materiality which must be true and
accurate in all respects).

Maximum number of Notes Subscriptions
(a)

(b)

The Issuer may not deliver more than:
(i)

one Notes Subscription Request in relation to Facility A; and

(ii)

one Notes Subscription Request in relation to Facility B.

The Issuer may not request that a Notes Subscription be divided.
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SECTION 3
NOTES SUBSCRIPTION
5.

SUBSCRIPTION AND ISSUANCE – NOTES

5.1

Delivery of a Notes Subscription Request
The Issuer may request the Noteholders to subscribe for Notes to be issued by it (in
accordance with Clause 2.1 (The Facilities)) by delivery to the Agent of a duly
completed Notes Subscription Request in the manner set out in the Restructur ing
Implementation Deed.

5.2

Completion of a Notes Subscription Request for Notes
Each Notes Subscription Request for a Note is irrevocable and will not be regarded as
having been duly completed unless:

5.3

5.4

(a)

it identifies the Facility under which Notes will be issued;

(b)

the proposed Notes Subscription Date is a Business Day within the Availability
Period applicable to the relevant Facility under which Notes will be issued; and

(c)

the currency and amount of the Notes Subscription comply with Clause 5.3
(Currency and amount).

Currency and amount
(a)

The currency specified in a Notes Subscription Request must be sterling.

(b)

The amount of the proposed Notes Subscription must be:
(i)

an amount equal to £200,000,000 for Facility A or, if less, the Availab le
Facility; or

(ii)

an amount equal to £265,000,000 for Facility B or, if less, the Availab le
Facility.

Noteholders’ subscription
(a)

If the conditions set out in this Agreement have been met in relation to a Notes
Subscription Request in accordance with the Restructuring Implementa tio n
Deed:
(i)

the Issuer shall issue the Notes on the Notes Subscription Date and the
Issuer will execute in favour of each Noteholder the Notes to be
subscribed for by such Noteholder in the form of a single Note
Certificate dated the Closing Date and registered in the Notes Register
in such Noteholder’s name, against payment by such Noteholder to the
Issuer or its order of the consideration referred to in paragraph (ii) below
to a bank account nominated by the Issuer on or prior to the
Restructuring Effective Date, on the Restructuring Effective Date; and
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(ii)

(b)

5.5

each Noteholder shall, in consideration for the issue of such Notes, pay
to the Issuer an amount equal to its participation in each Notes
Subscription available by the Notes Subscription Date through its
Facility Office.

The amount of each Noteholder’s participation in each Notes Subscription will
be equal to the proportion borne by its Available Commitment to the Availab le
Facility immediately prior to subscribing for the applicable Notes.

Limitations on Notes Subscriptions
Facility A Notes and Facility B Notes may only be subscribed for on the Restructur ing
Effective Date.

5.6

5.7

5.8

Cancellation of Commitment
(a)

The Facility A Commitments which at the end of the Availability Period are
unutilised shall be immediately cancelled.

(b)

The Facility B Commitments which at the end of the Availability Period are
unutilised shall be immediately cancelled.

Form of Notes
(a)

The Issuer has, by resolution of its board of directors, authorised the creation
and issue of (i) Facility A Notes in aggregate principal amount of £200,000,000
and (ii) Facility B Notes in aggregate principal amount of £265,000,000.

(b)

Any Notes which are issued by the Issuer will be represented by Note
Certificates to evidence the debt owed by the Issuer to the relevant Noteholder
in respect of such Notes.

(c)

Each Note which is issued by the Issuer will be in registered form in a
denomination of one sub-unit (and higher integral multiples thereof) of the
relevant currency of those Notes and will be issued when the details thereof are
entered into the Notes Register.

Constitution
The Issuer constitutes the Notes as provided herein and covenants in favour of the
Noteholders that it will duly perform and comply with the obligations expressed to be
undertaken by it hereunder and in each Note Certificate in respect of the Notes in
accordance with the terms of this deed (and for this purpose any reference in any Note
Certificate and/or in this deed to any obligation or payment under or in respect of the
Notes shall be construed to include a reference to any obligation or payment under or
pursuant to this provision).

5.9

Maintenance of Notes Register
(a)

The Issuer authorises the Agent to maintain a register of any Notes which are
issued by the Issuer (a “Notes Register”) on behalf of the Noteholders. The
Notes Register may be kept in electronic form.
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(b)

The Notes Register shall:
(i)

show the aggregate principal amounts (including without limitation, the
Initial Principal Amount of the Notes and the Principal Amount
Outstanding of the Notes), serial numbers and dates of issue of the Notes
Certificates (if any) relating to the relevant Notes, the name and address
of the respective initial Noteholders thereof and the dates of all
assignments or transfers to, and the names and addresses of, all
subsequent Noteholders thereof, all cancellations of Notes Certifica tes
and all replacements of Notes Certificates;

(ii)

include the following notices applicable to the relevant Notes:
“These Notes are subject to restrictions on transfer and certain other
agreements set forth in the Notes Purchase Agreement. A copy of the
Notes Purchase Agreement may be obtained by the Noteholder hereof
at the Issuer’s principal place of business without charge.”
“THIS SECURITY HAS NOT BEEN AND WILL NOT BE
REGISTERED UNDER THE U.S. SECURITIES ACT OF 1933, AS
AMENDED (THE ‘‘U.S. SECURITIES ACT’’), OR THE
SECURITIES LAWS OF ANY STATE OR OTHER JURISDICTION.
NEITHER THIS SECURITY NOR ANY INTEREST OR
PARTICIPATION HEREIN MAY BE OFFERED, SOLD,
ASSIGNED, TRANSFERRED, PLEDGED, ENCUMBERED OR
OTHERWISE DISPOSED OF IN THE ABSENCE OF SUCH
REGISTRATION UNLESS SUCH TRANSACTION IS EXEMPT
FROM, OR NOT SUBJECT TO, THE REGISTRATION
REQUIREMENTS OF THE U.S. SECURITIES ACT.”

(iii)

include the below transfer restrictions applicable to the relevant Notes:
“THE HOLDER OF THIS SECURITY BY ITS ACCEPTANCE
HEREOF (1) REPRESENTS THAT (A) IT IS A ‘‘QUALIFIED
INSTITUTIONAL BUYER’’ (AS DEFINED IN RULE 144A UNDER
THE U.S. SECURITIES ACT (‘‘RULE 144A’’)) OR AN
INSTITUTIONAL “ACCREDITED INVESTOR” AS DEFINED IN
RULE 501(a)(1), (2), (3) OR (7) UNDER THE SECURITIES ACT OR
(B) IT IS A NON-U.S. PERSON ACQUIRING THIS SECURITY
PURSUANT TO REGULATION S UNDER THE U.S. SECURITIES
ACT, (2) AGREES THAT IT WILL NOT, ON ITS OWN BEHALF
AND ON BEHALF OF ANY INVESTOR FOR WHICH IT HAS
PURCHASED SECURITIES TO, PRIOR TO THE DATE (THE
‘‘RESALE RESTRICTION TERMINATION DATE’’) WHICH IS
[IN THE CASE OF THE RULE 144A NOTES OR NOTES SOLD TO
INSTITUTIONAL ACCREDITED INVESTOR: ONE YEAR] [IN
THE CASE OF REGULATION S NOTES: 40 DAYS] (OR SUCH
SHORTER PERIOD OF TIME AS PERMITTED BY [RULE 144]
[REGULATION S] UNDER THE U.S. SECURITIES ACT OR ANY
SUCCESSOR PROVISION THEREUNDER) AFTER THE LATER
OF THE ORIGINAL ISSUE DATE HEREOF AND THE LAST DATE
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ON WHICH THE ISSUER OR ANY AFFILIATE OF THE ISSUER
WAS THE OWNER OF THIS SECURITY (OR ANY PREDECESSOR
OF THIS SECURITY) OFFER, SELL, ASSIGN OR OTHERWISE
TRANSFER THIS SECURITY EXCEPT (A) TO THE ISSUER, THE
GUARANTORS OR ANY SUBSIDIARY THEREOF, (B)
PURSUANT TO A REGISTRATION STATEMENT WHICH HAS
BEEN DECLARED EFFECTIVE UNDER THE U.S. SECURITIES
ACT, (C) (I) FOR SO LONG AS THE NOTES ARE ELIGIBLE FOR
RESALE PURSUANT TO RULE 144A, TO A PERSON IT
REASONABLY BELIEVES IS A ‘‘QUALIFIED INSTITUTIONAL
BUYER’’ AS DEFINED IN RULE 144A THAT PURCHASES FOR
ITS OWN ACCOUNT OR FOR THE ACCOUNT OF A QUALIFIED
INSTITUTIONAL BUYER TO WHOM NOTICE IS GIVEN THAT
THE ASSIGNMENT OR TRANSFER IS BEING MADE IN
RELIANCE ON RULE 144A OR (II) TO AN INSTITUTIONAL
“ACCREDITED INVESTOR” AS DEFINED IN RULE 501(a)(1), (2),
(3) OR (7) UNDER THE SECURITIES ACT THAT IS NOT A
QUALIFIED INSTITUTIONAL
BUYER AND THAT IS
ACQUIRING THE SECURITY FOR ITS OWN ACCOUNT OR FOR
THE ACCOUNT OF ANOTHER INSTITUTIONAL ACCREDITED
INVESTOR, (D) PURSUANT TO OFFERS AND SALES THAT
OCCUR OUTSIDE THE UNITED STATES IN COMPLIANCE WITH
REGULATION S UNDER THE U.S. SECURITIES ACT OR (E)
PURSUANT TO ANY OTHER AVAILABLE EXEMPTION FROM
THE REGISTRATION
REQUIREMENTS
OF THE U.S.
SECURITIES ACT, SUBJECT IN EACH OF THE FOREGOING
CASES TO ANY REQUIREMENT OF LAW THAT THE
DISPOSITION OF ITS PROPERTY OR THE PROPERTY OF SUCH
INVESTOR ACCOUNT OR ACCOUNTS BE AT ALL TIMES
WITHIN ITS OR THEIR CONTROL AND IN COMPLIANCE WITH
ANY APPLICABLE FOREIGN OR STATE SECURITIES LAWS,
AND ANY APPLICABLE LOCAL LAWS AND REGULATIONS
AND FURTHER SUBJECT TO THE ISSUER’S AND THE AGENT’S
RIGHTS PRIOR TO ANY SUCH OFFER, SALE, ASSIGNMENT OR
TRANSFER (I) PURSUANT TO CLAUSES (C), (D) AND (E) TO
REQUIRE THE DELIVERY OF AN OPINION OF COUNSEL,
CERTIFICATIONS
AND/OR
OTHER
INFORMATION
SATISFACTORY TO EACH OF THEM AND (II) IN EACH OF THE
FOREGOING CASES, TO REQUIRE THAT AN ASSIGNMENT
AGREEMENT OR TRANSFER CERTIFICATE, IN EACH CASE,
SUBSTANTIALLY IN THE FORM APPEARING IN THE NOTES
PURCHASE AGREEMENT (OR ANY OTHER FORM AGREED
BETWEEN THE ISSUER AND THE AGENT (SUCH APPROVAL
NOT TO BE UNREASONABLY WITHHELD OR DELAYED)) IS
COMPLETED
AND
DELIVERED
BY
THE
ASSIGNOR/TRANSFEROR AND THE ASSIGNEE/TRANSFEREE
TO THE AGENT AND (3) AGREES THAT IT WILL GIVE TO
EACH PERSON TO WHOM THIS SECURITY IS TRANSFERRED
A NOTICE SUBSTANTIALLY TO THE EFFECT OF THIS
LEGEND.’’
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The information contained in the Notes Register shall be definitive.

5.10

5.11

(c)

The Agent shall, from time to time, promptly update the Notes Register as
necessary in order to accurately record the relevant information.

(d)

Any failure to update the Notes Register, or any error in the Notes Register,
shall not affect any Issuer’s or Noteholder’s obligations in respect of the
affected Notes.

(e)

Notwithstanding any other provision of this Clause, the registration of any
transfer or assignment shall be recorded by the Agent on the Notes Register only
upon the delivery to and acceptance by the Agent of a properly executed and
delivered Transfer Certificate or Assignment Agreement pursuant to this
Agreement.

(f)

The Agent will promptly update the Notes Register upon receipt by it of any
such Transfer Certificate or Assignment Agreement.

(g)

The Agent will deliver to the Issuer a copy of the Notes Register within five
Business Days of demand.

Title and Notes Certificates
(a)

The registered holder of Notes shall be recognised by the Issuer as entitled to
those Notes free from any equity, set-off or counterclaim on the part of the
Issuer against the original or intermediate holder of those Notes.

(b)

Title to Notes shall pass upon acceptance by the Agent of a properly executed
and delivered Transfer Certificate or Assignment Agreement in relation thereto
in accordance with Clause 22 (Changes to the Noteholders).

(c)

If a Noteholder so requests in writing, a Notes Certificate will be issued to such
Noteholder in respect of its registered holding.

(d)

Each Notes Certificate will be numbered serially with an identifying number
which will be recorded in the Notes Register and will be held by the relevant
Noteholder in safe custody solely for and on behalf of itself.

(e)

Each Notes Certificate will bear the appropriate legends, unless otherwise
agreed by the Issuer.

(f)

A Notes Certificate shall serve as evidence of the relevant records in the Notes
Register and shall not represent title to the Notes. In the event of a conflict
between information in a Notes Certificate and information in the relevant Notes
Register, the information in the Notes Register will prevail.

Agent to hold blank Notes Certificates
The Issuer shall procure that a sufficient quantity of executed but unauthenticated blank
Notes Certificates is at all times available to the Agent for the purpose of issue
hereunder, provided that the Agent shall notify the Issuer promptly if its supply of blank
Notes Certificates in respect of the Issuer falls below 10. If the Agent does not have a
sufficient supply of blank Notes Certificates of the right form for the purpose of any
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particular Notes Subscription Request it shall immediately notify the Issuer
accordingly. The Agent shall maintain in safe custody all blank forms of Notes
Certificate delivered to it.
5.12

Completion of blank Notes Certificates
(a)

The receipt by the Agent from the Issuer of a Notes Subscription Request shall
be sufficient authority for the Agent to complete the relevant blank Notes
Certificate by inserting the following details in the appropriate place in that
Notes Certificate with respect to the Notes represented by it:
(i)

the name of the Noteholder to which the Notes Certificate is issued and
its address;

(ii)

the Facility under which such Notes Certificate is issued;

(iii)

the Termination Date of such Notes Certificate;

(iv)

the date of issue of such Notes Certificate;

(v)

the principal amount of such Notes Certificate;

(vi)

the currency of such Notes Certificate; and

(vii)

the provisions of such Notes Certificate relating to the calculation of
interest payable in connection with such Notes Certificate,

and to authenticate and deliver such Notes Certificate to the relevant
Noteholders on the relevant Notes Subscription Date.
(b)
5.13

5.14

The Agent shall ensure that Notes Certificates are only issued in accordance
with the provisions of this Agreement.

Authentication
(a)

If a Noteholder has requested in writing that a Notes Certificate be issued to it,
the Agent shall arrange for the authentication certificate on each Notes
Certificate to be duly signed by an authorised signatory, following which the
Agent shall notify the Issuer.

(b)

Within 10 Business Days of a written request by the Issuer, the Agent shall
deliver to the Issuer copies of any Notes Certificates which the Agent has
authenticated in respect of Notes issued by the Issuer.

Cancellation, destruction and records
(a)

All Notes Certificates which mature and are paid, are paid in part or are
transferred or assigned in part shall be cancelled forthwith by the Agent. The
Agent shall, as soon as reasonably practicable after each such Termination Date,
Transfer Date or repayment date (as applicable):
(i)

notify the Issuer of the aggregate principal amount of the Notes
Certificates which have been paid and cancelled, transferred or assigned
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(as applicable) on such Termination Date, payment date or Transfer
Date (as applicable);
(ii)

procure that the repaid, transferred, assigned or cancelled Notes
Certificates in its possession have been destroyed (unless otherwise
previously instructed by the Issuer); and

(iii)

in respect of Notes Certificates that have been partially paid, transferred
or assigned and if a Noteholder so requests, issue a new Notes Certifica te
in respect of its registered holding reflecting such payment, transfer or
assignment (as applicable).

(b)

The Agent shall keep a full and complete record of all Notes Certificates and of
their issue, payment, cancellation and destruction and of all replacement Notes
Certificates issued in substitution for lost, stolen, mutilated, defaced or
destroyed Notes Certificates.

(c)

The Agent may cause to be issued replacement Notes Certificates in place of
Notes Certificates which have been lost, stolen, mutilated, defaced or destroyed
and the Issuer will cause replacement blank Notes Certificates to be delivered
to the Agent for this purpose upon the provision by the holder of the Notes
Certificates to the Issuer of such evidence and indemnity in favour of:

(d)

(i)

the Issuer as the Issuer shall reasonably require; and

(ii)

the Agent that is sufficient in the judgment of the Agent to protect the
Agent from any loss that it may suffer if a Note Certificate is replaced.

The Agent shall update the Notes Register by cancelling any Notes Certifica tes
which have been replaced.

45

SECTION 4
REDEMPTION AND CANCELLATION
6.

REDEMPTION
(a)

The Issuer shall redeem the principal amount of any Facility A Notes in full on
the Termination Date.

(b)

The Issuer shall redeem the principal amount of any Facility B Notes in full on
the Termination Date.

(c)

The Issuer may not require the Noteholders to subscribe for any further Facility
A Notes or Facility B Notes which have been redeemed.

7.

ILLEGALITY, VOLUNTARY REDEMPTION AND CANCELLATION

7.1

Illegality
If, after the date of this Agreement (or, if later, the date the relevant Noteholder becomes
a Party), it becomes unlawful in any applicable jurisdiction for a Noteholder to perform
any of its obligations as contemplated by this Agreement or to fund or maintain its
participation in any Notes Subscription or to subscribe for or hold or continue to hold
any Note or (without prejudice to, for the avoidance of doubt, Clause 14 (Mitigation by
the Noteholders)) it becomes unlawful for any Affiliate of a Noteholder for that
Noteholder to do so:

7.2

(a)

that Noteholder shall promptly notify the Agent upon becoming aware of that
event and the Agent shall notify the Issuer as soon as reasonably practicable
after receiving such notice;

(b)

upon the Agent notifying the Issuer, the Commitment of that Noteholder will be
immediately reduced and cancelled to the extent necessary to comply with
applicable laws; and

(c)

the Issuer shall redeem the principal amount of the Notes by the amount
necessary to comply with such applicable laws held by that Noteholder (or
procure the transfer of that Noteholder’s subscription at par to another
Noteholder willing to accept such transfer) on or prior to the date specified by
the Noteholder in the notice delivered to the Agent (being no earlier than the
last day of any applicable grace period permitted by law).

Voluntary cancellation
(a)

Subject to paragraph (c) below, the Issuer may, if it gives the Agent not less
than five Business Days’ (or such shorter period as the Agent, acting on the
instructions of the Majority Noteholders participating in that Facility, may
agree) prior notice, cancel the whole or any part (being a minimum amount of
£1,000,000 and an integral multiple of £1,000,000 (or their respective
equivalents in other currencies)) of an Available Facility.

(b)

Any cancellation under this Clause 7.2 shall reduce the Commitments of the
Noteholders rateably under that Facility.
46

7.3

7.4

Voluntary redemption of Notes
(a)

Subject to Clause 10.3 (Redemption Fee) and paragraph (b) below, the Issuer
may if it gives the Agent not less than five Business Days’ prior notice, redeem
the whole or any part of any Facility A Notes or Facility B Notes (but, if in part,
being an amount that reduces the amount of such Notes by a minimum amount
of £1,000,000 (or its equivalent in other currencies) and an integral multiple of
£1,000,000 (or their respective equivalent in other currencies)).

(b)

A redemption made under this Clause 7.3 must be applied to reduce the
outstanding principal amount under all Facilities on a pro rata basis.

(c)

The Issuer may not re-issue any Notes which are redeemed pursuant to this
Clause 7.3.

Right of cancellation and redemption in relation to a single Noteholder
(a)

(b)

Without prejudice to Clause 34.6 (Replacement of Noteholder), if:
(i)

any Additional Amounts are required to be paid under Clause 11.2 (Tax
Gross-Up) as a result of either (i) a change in, or amendment to, the law
of a Relevant Taxing Jurisdiction; or (ii) a change in or amendment to,
or the introduction of, an official position regarding the applicatio n,
administration or interpretation of such laws, treaties, regulations or
rulings of a Relevant Taxing Jurisdiction;

(ii)

any Finance Party claims indemnification from an Obligor under Clause
11.3 (Tax Indemnity) or Clause 12.1 (Increased Costs); or

(iii)

any Noteholder becomes a Defaulting Noteholder, then the Issuer may:
(A)

require the transfer or assignment in accordance with this
Agreement of all or any part of that Noteholder’s Commitme nts
and the principal amount of the Notes held by that Noteholder to
a person nominated by the Issuer willing to accept that transfer
or assignment; or

(B)

give the Agent notice of cancellation of all or any part of that
Noteholder’s Commitments and the Issuer’s intention to procure
the redemption of all or any part of the principal amount of the
Notes held by that Noteholder, whereupon the relevant part of
the Commitments of that Noteholder shall immediately be
reduced to zero.

On the day which is 3 Business Days after the Issuer has given notice under
paragraph (a)(iii) above (or, if earlier, the date specified by the Issuer in that
notice), the Issuer shall redeem the principal amount of the Notes held by that
Noteholder together with, in each case, all interest and other amounts accrued
under the Finance Documents.
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8.

MANDATORY REDEMPTION EVENTS

8.1

Exit
Without prejudice to Clause 10.3 (Redemption Fee), upon the occurrence of a Change
of Control the Issuer shall promptly notify the Agent upon becoming aware of that event
and each Noteholder shall be entitled to require, by written notice to the Issuer received
not later than the date 30 days after the date on which the Agent was notified that such
event has occurred or will occur, that:

8.2

(a)

all amounts payable under the Finance Documents by the Obligors to that
Noteholder will become immediately due and payable and the Issuer will
immediately redeem or procure the redemption of all Notes held by that
Noteholder, provided that in respect of any redemption of any Notes under this
Clause 8.1 occurring on a date from and including the date falling 24 Months
after the Restructuring Effective Date to the Termination Date (inclusive) such
redemption shall be at a purchase price in cash in an amount equal to 101% of
the principal amount of the outstanding Notes, plus accrued and unpaid interest
to the date of such redemption; and

(b)

the undrawn Commitments of that Noteholder will be cancelled and such
Noteholder shall have no obligation to subscribe for further Notes requested
under this Agreement.

Disposal Proceeds
(a)

For the purposes of this Clause 8.2:
“Disposal Proceeds” means the Net Available Cash of any Asset Dispositio n
made by any member of the Group other than Excluded Disposal Proceeds and
including, for the avoidance of doubt, Excluded Disposal Proceeds falling under
paragraph (i) of the definition thereof that have not been reinvested within the
reinvestment period in accordance thereunder; and
“Excluded Disposal Proceeds” means the Net Available Cash of any Asset
Disposition:
(i)

which are to be applied, or are contractually committed to be applied,
within 365 days after the date of the relevant Asset Disposition (and, if
contractually committed to be applied, such proceeds are actually
applied within 180 days after entering into the relevant binding contract)
(“reinvestment period”) in re-investment into non-current assets of the
UK&I Subsidiaries that will constitute Charged Property and be used or
useful in their business in an amount not exceeding £10,000,000 in any
Financial Year and £30,000,000 in aggregate over the life of the
Facilities (respectively, when aggregated with Permitted Asset Swaps);

(ii)

made in the ordinary course of business of the Group;

(iii)

made in connection with a Permitted Sale;
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(b)

(iv)

any Disposal Proceeds that are offered to Noteholders in accordance
with paragraph (b) below which a Non-Participating Noteholder optsout of receiving in accordance with para (b)(ii) below; and

(v)

any Disposal Proceeds that are otherwise required to be applied under
the terms of the Super Senior Facility Agreement or the Priority Senior
Secured Notes Purchase Agreement and are so applied.

Subject to Clause 10.3 (Redemption Fee), the Issuer shall:
(i)

within 10 Business Days of receipt of Disposal Proceeds offer
Noteholders the opportunity to participate in the redemption of the
principal amount of the Facility A Notes in an amount equal to the
amount of any Disposal Proceeds in amounts which reduce the Facility
A Notes by the same proportion and pro rata to each Facility A Note
(the “Redemption Offer”);

(ii)

the Redemption Offer shall remain open for a period of 10 Business
Days (the “Offer Period”), during which time Noteholders may opt-out
of the Redemption Offer by giving notice to the Agent by 11:00 a.m. on
the third Business Day prior to the date of redemption (a “NonParticipating Noteholder”); and

(iii)

on the expiry of the Notice Period, the Issuer shall redeem the principa l
amounts of the Notes held by any Noteholder who is not a NonParticapting Noteholder at par and in accordance with the terms of the
Redemption Offer as set out in paragraph (i) above, provided that such
redemption shall occur no later than 3 Business Days following the
expiry of the Offer Period.

(c)

The Issuer shall ensure that any Disposal Proceeds or any Excluded Disposal
Proceeds falling under paragraph (i) of the definition thereof shall be credited
to the balance of a bank account that is maintained with Barclays Bank plc or
an Acceptable Bank and in each case subject to Transaction Security.

(d)

The Issuer shall, in the case of an Asset Disposition giving rise to Disposal
Proceeds or Excluded Disposal Proceeds falling under paragraph (i) of the
definition thereof:
(i)

at the same time as the next set of Financial Statements are delivered
(or, if earlier, were required to be delivered) to the Agent immediate ly
after that Asset Disposition (such Financial Statements being the
“Relevant Financial Statements”), deliver a certificate to the Agent,
signed by the chief operating officer, the chief financial officer or a
member of the senior management of the Group, containing details of
the Asset Disposition including the date of such Asset Disposition and
the amount of the Net Available Cash of such Asset Disposition; and

(ii)

at the same time as each set of Financial Statements are delivered (or, if
earlier, were required to be delivered) to the Agent immediately after the
Relevant Financial Statements are delivered (or, if earlier, were required
to be delivered) to the Agent pursuant to paragraph (d)(i) above, deliver
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a certificate to the Agent, signed by the chief operating officer, the chief
financial officer or a member of the senior management of the Group,
containing details of: (A) any reinvestment of Excluded Disposal
Proceeds under paragraph (i) of the definition thereof made during the
relevant fiscal quarter including the amount that has been reinvested and
the assets into which such Excluded Disposal Proceeds have been
reinvested; and (B) the aggregate amount of Excluded Disposal
Proceeds under paragraph (i) of the definition thereof in respect of Asset
Dispositions in the relevant Financial Year and since the Restructur ing
Effective Date.
8.3

Notices of Cancellation or Redemption
Any notice of cancellation, redemption, authorisation or other election given by any
Party under Clause 7 (Illegality, Voluntary redemption and Cancellation) shall, unless
a contrary indication appears in this Agreement, specify the date or dates upon which
the relevant cancellation or prepayment is to be made and the amount of that
cancellation or redemption.

8.4

Interest and other amounts
Subject to Clause 10.3 (Redemption Fee), any redemption under this Agreement shall
be made together with accrued interest on the amount redeemed and without premium
or penalty.

8.5

No re-issuance of Notes
The Issuer may not re-issue any Notes which are redeemed.

8.6

Redemption in accordance with Agreement
The Issuer shall not redeem the principal amount of any part of the Notes or cancel all
or any part of the Commitments except at the times and in the manner expressly
provided for in this Agreement.

8.7

No reinstatement of Commitments
Except as otherwise provided for in the Finance Documents, no amount of the Total
Commitments cancelled under this Agreement may be subsequently reinstated.

8.8

Agent’s receipt of Notices
If the Agent receives a notice under Clause 7 (Illegality, Voluntary redemption and
Cancellation) it shall promptly forward a copy of that notice or election to either the
Issuer or the affected Noteholder, as appropriate.

8.9

Effect of Redemption on Commitments
If the principal amount of any Note is redeemed, an amount of that Noteholder’s
Commitments (equal to the amount of the Note which is redeemed) in respect of that
Facility will, to the extent not already cancelled in accordance with any other provision
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of this Agreement, be deemed to be immediately and automatically cancelled on the
date of redemption.
8.10

No prepayment or holding account
(a)

Pending payment of amounts due and payable under the Finance Documents.
no member of the Group shall be required to deposit any amount in any
prepayment, holding or blocked account prior to such payment.

(b)

To the extent that any provision of the Finance Documents provides or allows
for the Group to use any amount for the purchase of or investment in assets
and/or the general corporate purposes of the Group (or any similar construct),
pending that application such amount may be used to repay or prepay any
amount outstanding under any Facility.
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SECTION 5
COSTS OF NOTES
9.

INTEREST

9.1

Calculation of interest
Subject to Clause 9.4 (Capitalisation of Interest), each Note will bear interest for each
Interest Period at the percentage rate per annum which is equal to the applicable Margin.

9.2

Payment of interest
Subject to Clause 9.4 (Capitalisation of Interest), the Issuer shall pay accrued interest
on a Note in cash on (and including in respect of) the last day of each Interest Period
or, if that day is not a Business Day and a PIK Election has not been made in respect of
the relevant Interest Period, such accrued interest shall be payable on the next Business
Day.

9.3

Default interest
(a)

If an Obligor fails to pay any amount payable by it under a Finance Document
on its due date, interest shall accrue on the overdue amount from the due date
up to the date of actual payment (both before and after judgment) at a rate which
is 1 per cent. per annum higher than the rate which would have been payable if
the overdue amount had, during the period of non-payment, constituted a Note
in the currency of the overdue amount for successive Interest Periods, each of a
duration selected by the Agent (acting reasonably). Any interest accruing under
this Clause 9.3 shall be immediately payable by the Obligor on demand by the
Agent.

(b)

If any overdue amount consists of all or part of a Note which became due on a
day which was not the last day of an Interest Period relating to that Note:

(c)

9.4

(i)

the first Interest Period for that overdue amount shall have a duration
equal to the unexpired portion of the current Interest Period relating to
that Note; and

(ii)

the rate of interest applying to the overdue amount during that first
Interest Period shall be 1 per cent. per annum higher than the rate which
would have applied if the overdue amount had not become due.

Default interest accrued under this Clause 9.3 (if unpaid) due by an Obligor, and
arising on an overdue amount will be compounded with the overdue amount at
the end of each Interest Period applicable to that overdue amount but will remain
immediately due and payable.

Capitalisation of Interest
(a)

For the purposes of this Clause 9.4:
“PIK Election” means, in relation to an Interest Period, an election by the Issuer
to capitalise the Margin for the next Interest Period in respect of all Facilities in
accordance with the terms of this Clause 9.4 by delivery of a PIK Election
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Notice to the Agent on or before the date falling 10 Business Days before the
last day of the then current Interest Period provided however that a PIK
Election may only be made in respect of any Interest Periods ending on or before
the second anniversary of the Restructuring Effective Date.
“PIK Election Notice” means a notice substantially in the relevant form set out
in Part II of Schedule 3 (Requests and Notices).
“PIK Margin” means, in respect of a PIK Election:

(b)

9.5

(a)

in relation to any Facility A Note, 9.50 per cent. per annum; and

(b)

in relation to any Facility B Note, 9.50 per cent. per annum.

Notwithstanding anything to the contrary herein, if a PIK Election is made, the
Margin shall not be paid in cash but the PIK Margin shall instead be capitalised
and added to the outstanding principal amount of any Facility A Notes and
Facility B Notes, respectively, (but, for the avoidance of doubt, shall not impact
or be deducted from any Available Commitment or any Available Facilit y), on
the last day of such Interest Period and subsequently treated for all purposes of
this Agreement as part of the principal amount of any Facility A Notes and
Facility B Notes, respectively.

Interest Period Terms
(a)

An Interest Period for any of the Notes shall not extend beyond the Termina tio n
Date applicable to the relevant Facility.

(b)

Each Interest Period shall start on the Notes Subscription Date or (if a Note has
already been issued) on the day falling immediately after the last day of its
preceding Interest Period.

(c)

A Note has one Interest Period only.

10.

FEES

10.1

Agency fee
The Issuer shall pay (or procure there is paid) to the Agent (for its own account) an
agency fee in the amount and at the times agreed in a Fee Letter, provided that such
fees shall not be payable if the Restructuring Effective Date does not occur.

10.2

Security Agency fee
The Issuer shall pay (or procure there is paid) to the Security Agent (for its own account)
a security agency fee in the amount and at the times agreed in a Fee Letter, provide d
that such fees shall not be payable if the Restructuring Effective Date does not occur.

10.3

Redemption Fee
Subject to paragraph (b) of Clause 21.16 (Permitted Transaction), the Issuer must pay
to the Agent (for the account of each Noteholder) a fee on the date of cancellation of
any part of the Total Commitments or on the date of redemption or repayment or
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prepayment of (or the date on which a member of the Group is required to redeem or
repay or prepay) any part of a Note pursuant to this Agreement, including any
repayment following an acceleration of any Notes or any redemption or cancellatio n
pursuant to Clause 8.1 (Exit) but excluding a redemption or cancellation made pursuant
to Clause 7.1 (Illegality), Clause 7.4 (Right of cancellation and redemption in relation
to a single Noteholder) or any redemption or cancellation made to a Defaulting
Noteholder within the meaning of paragraph (a) of that definition, in an amount equal
to:
(a)

in the case of any redemption, repayment, prepayment or cancellation made or
required to be made from and including the Restructuring Effective Date to, but
not including, the date falling 12 Months after the Restructuring Effective Date,
the Make-whole Premium; and

(b)

in the case of any redemption, repayment, prepayment or cancellation made or
required to be made from and including the date falling 12 Months after the
Restructuring Effective Date, the percentage of the amount so redeemed, repaid,
prepaid or cancelled (or required to be redeemed, repaid, prepaid or cancelled)
set out below in the column opposite the date range applicable to the date on
which such redemption, repayment or prepayment is made:
Date

Redemption Fee

From and including the date
falling 12 Months after the
Restructuring Effective Date
to the date falling 24 Months
after the Restructuring
Effective Date

2.00%

From and including the date
falling 24 Months after the
Restructuring Effective Date
to the Termination Date

None
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SECTION 6
ADDITIONAL PAYMENT OBLIGATIONS
11.

TAX GROSS-UP AND INDEMNITIES

11.1

Payments to be Free and Clear

11.2

(a)

Each Obligor must make all payments to be made by it under the Finance
Documents without any Tax Deduction, in each case unless a Tax Deduction is
required by law.

(b)

If an Obligor is required by law to make a Tax Deduction it shall make that Tax
Deduction within the time allowed and in the minimum amount required by law
and shall make any payment required in connection with any Tax Deduction
within the time allowed and in the minimum amount required by law.

Tax Gross-Up
(a)

If an Obligor or a Noteholder becomes aware that an Obligor is required by law
to make a Tax Deduction (or that there is a change in the rate or the basis of any
Tax Deduction) it shall promptly notify the Agent of such requirement or
change. If the Agent receives such notification from a Noteholder or an Obligo r
it shall promptly notify the affected Parties.

(b)

If a Tax Deduction for or on account of any Tax imposed or levied by or on
behalf of a Relevant Taxing Jurisdiction is required by law from any payments
made by the Issuer or any Guarantor (including payments of principa l,
redemption price, premium, if any, or interest) in respect of the Notes or a
Guarantee, the Issuer or relevant Guarantor will, subject to paragraph (d) below,
pay (together with such payments) such additional amounts (“Additio nal
Amounts”) as may be necessary in order that the net amount received in respect
of such payments by the Noteholders after such Tax Deduction (including any
Tax Deduction from such Additional Amounts) will equal the amount which
would have been received in respect of such payments on any Note or Guarantee
in the absence of such Tax Deduction.

(c)

Within 30 days after making any Tax Deduction or a payment which it is
required to make in connection with any Tax Deduction, the Obligor making
that Tax Deduction or payment shall deliver to the Agent for the relevant Party,
an original receipt or certified copy thereof, or a statement under Section 975 of
the Income Tax Act 2007 or evidence satisfactory to that Party (acting
reasonably) that the Tax Deduction has been made or (as applicable) that any
payment which is required in connection with any Tax Deduction has been
made to the relevant Tax authority or other person.

(d)

The Issuer is not required to pay Additional Amounts to a Noteholder under
paragraph (b) above by reason of a Tax Deduction for or on account of:
(i)

any Tax that would not have been so imposed but for the existence of
any present or former connection between the relevant Noteholder or the
beneficial owner of a Note (or between a fiduciary, settlor, beneficiar y,
member of shareholder or possessor of power over the relevant
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Noteholder or beneficial owner, if the relevant Noteholder or beneficia l
owner is an estate, nominee, trust, partnership, limited liability company
or corporation) and the Relevant Taxing Jurisdiction (including being a
citizen or resident or national of, or carrying on a business or
maintaining a permanent establishment in, or being physically present
in, the Relevant Taxing Jurisdiction) but excluding, in each case, any
connection arising solely from the acquisition, ownership or holding of
such Note or the receipt of any payment in respect thereof;

11.3

(ii)

any Tax that is imposed by reason of the failure by the Noteholder or the
benefixial owner of a Note to comply with a written request of the
relevant Obligor addressed to the Noteholder, after reasonable notice, to
provide certification, information, documents or other evidence
concerning the nationality, residence or identity of the Noteholder or
such beneficial owner or to make any declaration or similar claim or
satisfy any other reporting requirement relating to such matters, which
is required by a statute, treaty, regulation or administrative practice of
the Relevant Taxing Jurisdiction as a precondition to exemption from all
of such Tax Deduction;

(iii)

any Tax that is payable otherwise than by deduction or withholding from
a payment of the principal of, premium, if any, or interest, if any on the
Notes;

(iv)

any estate, inheritance, gift, sales, excise, transfer, personal property or
similar Tax, assessment or other governmental change;

(v)

any Tax that has been imposed in connection with a Note presented for
payment (where presentation is permitted or required for payment) by
or on behalf of a Noteholder who would have been able to mitigate such
Tax Deduction by presenting the relevant Note to, or otherwise
accepting payment from, another paying agent;

(vi)

any Tax that would not have been required had the Noteholder presented
the Note for payment (where presentation is permitted or required for
payment) within 15 days after the relevant payment was first made
available for payment to the Noteholder;

(vii)

any combination of the above; or

(viii)

would not have been required where, had the beneficial owner of the
Note been the Noteholder, such beneficial owner would not have been
entitiled to Additional Amounts under paragraph (b) above by reason of
any of clauses (i) – (vii) above.

Tax Indemnity
(a)

Except as provided by paragraph (b) below, the Obligors’ Agent shall, or shall
procure that another member of the Group will, within 3 Business Days of
demand by the Agent, indemnify a Finance Party against any loss, liability or
cost which that Finance Party determines will be or has been (directly or
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indirectly) suffered for or on account of Tax by that Finance Party in respect of
a Finance Document.
(b)

Paragraph (a) above shall not apply:
(i)

with respect to any Tax assessed on a Finance Party under the laws of
the jurisdiction in which:
(A)

that Finance Party is incorporated or, if different, the jurisdic tio n
(or jurisdictions) in which that Finance Party is treated as
resident for Tax purposes; or

(B)

that Finance Party’s Facility Office is located in respect of
amounts received or receivable in that jurisdiction; or

(C)

where the relevant Finance Party is not a bank, under the law of
any jurisdiction in which that Finance Party carries out a key
entrepreneurial risk taking function in connection with a Finance
Document,

if that Tax is imposed on or calculated by reference to the net income
received or receivable (but not any sum deemed to be received or
receivable) by that Finance Party; or
(ii)

if and to the extent that any such loss, liability or cost:
(A)

is compensated for by a payment of an Additional Amount
pursuant to paragraph (b) of Clause 11.2 (Tax Gross-Up) or
would have been so compensated but for the operation of the
exclusions in sub-paragraphs (i), (ii), (v), (vi) and (to the extent
that such paragraphs apply to the foregoing) (vii) and (viii) of
Clause 11.2(d) (Tax Gross-Up);

(B)

is compensated for by a payment under Clause 11.5 (Stamp
Taxes);

(C)

is attributable to, or arises as a consequence of, a Bank Levy;

(D)

is suffered or incurred by a Finance Party which has not notified
the Agent in writing within six months of becoming aware of
such loss, liability or cost; or

(E)

relates to a FATCA Deduction required to be made by any Party.

(c)

A Finance Party making, or intending to make, a claim under paragraph (a)
above shall promptly notify the Agent of the event which will give, or has given,
rise to the claim, following which the Agent will notify the Obligors’ Agent and
the affected Obligor.

(d)

A Finance Party shall, on receiving a payment from an Obligor under paragraph
(a) above, notify the Agent.
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11.4

Tax Credits
If an Obligor makes a payment of an Additional Amount and the relevant Finance Party
determines that it has obtained and utilised on a standalone or an affiliate group basis a
Tax Credit which is attributable to that payment of an Additional Amount (or an
increased payment of which that Additional Amount forms part), that Finance Party
shall pay to the relevant Obligor such amount as that Finance Party determines will
leave that Finance Party (after that payment) in the same after-Tax position as it would
have been in if payment of the Additional Amount had not been made by that Obligor.

11.5

Stamp Taxes
The Issuer shall, or shall procure that another member of the Group will, within 3
Business Days of demand by the Agent, indemnify each Finance Party against any cost,
loss or liability that Finance Party incurs in relation to any stamp duty, registration or
other similar Tax payable in respect of any Finance Document, except for any such Tax
payable in connection with (a) any Transfer Certificate, Assignment Agreement or
other document relating to the assignment or transfer by any Noteholder of any of its
rights and/or obligations under any Finance Document, save where such assignment or
transfer occurs at the request of the Issuer pursuant to Clause 14 (Mitigation by the
Noteholders) or any other term of this Agreement, or (b) voluntary registration made
by any Finance Party if such registration is not required by any applicable law and is
not reasonably necessary to evidence, prove, maintain, enforce, compel or otherwise
assert the rights of such Finance Party or obligations of any Party under a Finance
Document.

11.6

VAT
(a)

All amounts expressed to be payable under a Finance Document by any Party
to a Finance Party shall (unless otherwise agreed) be deemed to be exclusive of
any VAT. If VAT is chargeable on any supply made by any Finance Party to
any Party in connection with a Finance Document that Party shall pay to the
Finance Party (in addition to and at the same time as paying the consideratio n
for that supply) an amount equal to the amount of the VAT (in each case unless
the paying Party is obliged by law to account directly to the tax authorities for
such VAT under the reverse charge procedure provided for by Article 196 of
the EC Council Directive 2006/112 and/or any relevant tax provisions of the
jurisdiction in which the Party receives such supply, in which case the paying
Party will pay the relevant amount of VAT to the relevant tax authorities). Any
obligation of a Party to pay any amount in respect of VAT pursuant to this
Clause 11.6 is subject to the relevant Finance Party promptly providing an
appropriate VAT invoice to such Party.

(b)

Any obligation to reimburse or indemnify a Finance Party under this Agreement
in respect of costs and expenses shall not apply to VAT on such costs and
expenses to the extent that the Finance Party reasonably determines that it or
any other member of any group of which it is a member for VAT or is entitled
to credit for or repayment of the VAT.

(c)

If VAT is or becomes chargeable on any supply made by any Finance Party (the
“Supplier”) to any other Finance Party (the “Recipient”) under a Finance
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Document, and any Party other than
required by the terms of any Finance
consideration for that supply to the
reimburse or indemnify the Recipient

11.7

the Recipient (the “Relevant Party”) is
Document to pay an amount equal to the
Supplier (rather than being required to
in respect of that consideration):

(i)

(where the Supplier or any other member of any group of which it is a
member for VAT purposes is the person required to account to the
relevant tax authority for the VAT) the Relevant Party must also pay to
the Supplier (at the same time as paying that amount) an additiona l
amount equal to the amount of the VAT. The Recipient must (where this
paragraph (i) applies) promptly pay to the Relevant Party an amount
equal to any credit or repayment the Recipient or any other member of
any group of which it is a member for VAT purposes receives from the
relevant tax authority which the Recipient reasonably determines relates
to the VAT chargeable on that supply; and

(ii)

(where the Recipient or any other member of any group of which it is a
member for VAT purposes is the person required to account to the
relevant tax authority for the VAT) the Relevant Party must promptly,
following demand from the Recipient, pay to the Recipient an amount
equal to the VAT chargeable on that supply but only to the extent that
the Recipient reasonably determines that it or any other member of any
group of which it is a member for VAT purposes is not entitled to credit
or repayment from the relevant tax authority in respect of that VAT.

FATCA information
(a)

Subject to paragraph (c) below, each Party shall, within 10 Business Days of a
reasonable request by another Party:
(i)

(b)

confirm to that other Party whether it is:
(A)

a FATCA Exempt Party; or

(B)

not a FATCA Exempt Party; and

(ii)

supply to that other Party such forms, documentation and other
information relating to its status under FATCA as that other Party
reasonably requests for the purposes of that other Party’s complia nce
with FATCA;

(iii)

supply to that other Party such forms, documentation and other
information relating to its status as that other Party reasonably requests
for the purposes of that other Party’s compliance with any other law,
regulation, or exchange of information regime.

If a Party confirms to another Party pursuant to paragraph 11.7(a)(i) above that
it is a FATCA Exempt Party and it subsequently becomes aware that it is not,
or has ceased to be a FATCA Exempt Party, that Party shall notify that other
Party reasonably promptly.
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(c)

(d)

11.8

Paragraph (a) above shall not oblige any Finance Party to do anything, and
paragraph 11.7(a)(iii) above shall not oblige any other Party to do anything
which would or might in its reasonable opinion constitute a breach of:
(i)

any law or regulation;

(ii)

any fiduciary duty; or

(iii)

any duty of confidentiality.

If a Party fails to confirm whether or not it is a FATCA Exempt Party or to
supply forms, documentation or other information requested in accordance with
paragraph (a)(i) or (ii) above (including, for the avoidance of doubt, where
paragraph (c) above applies), then such Party shall be treated for the purposes
of the Finance Documents (and payments under them) as if it is not a FATCA
Exempt Party until such time as the Party in question provides the requested
confirmation, forms, documentation or other information.

FATCA Deduction
(a)

Each Party may make any FATCA Deduction it is required to make by FATCA,
and any payment required in connection with that FATCA Deduction, and no
Party shall be required to increase any payment in respect of which it makes
such a FATCA Deduction or otherwise compensate the recipient of the payment
for that FATCA Deduction.

(b)

Each Party shall promptly, upon becoming aware that it must make a FATCA
Deduction (or that there is any change in the rate or the basis of such FATCA
Deduction) notify the Party to whom it is making the payment and, in addition,
shall notify the Issuer and the Agent and Agent shall notify the other Finance
Parties.

12.

INCREASED COSTS

12.1

Increased Costs
(a)

Subject to Clause 12.3 (Exceptions), the Issuer shall, within five Business Days
of a demand by the Agent, pay (or procure payment) for the account of a Finance
Party the amount of any Increased Costs incurred by that Finance Party or any
of its Affiliates as a result of (i) the introduction of or any change in (or in the
interpretation, administration or application of) any law or regulation or (ii)
compliance with any law or regulation, in each case made after the date it
became a Finance Party under this Agreement and not known to be coming into
force as at the date of this Agreement or the date on which it became a Fina nce
Party under this Agreement.

(b)

In this Agreement:
“Bank Levy” means any amount payable by any Finance Party or any of its
Affiliates on the basis of or in relation to its balance sheet or capital base or any
part of it or its liabilities or minimum regulatory capital or any combinatio n
thereof (including the UK bank levy as set out in the Finance Act 2011, the
French taxe bancaire de risque systémique as set out in Article 235 ter ZE of
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the French code général des impôts, the German bank levy as set out in the
German Restructuring Fund Act 2010, in each case as amended or re-enacted,
and any tax in any jurisdiction levied on a similar basis) which has been
formally announced and either published in draft or as a detailed proposal
(though not yet enacted into law) at (i) in the case of an Original Noteholder,
the date of this Agreement and (ii) in the case of a New Noteholder or Increase
Noteholder, the date on which such Noteholder accedes as a Party to this
Agreement.
“Basel II” means “International Convergence of Capital Measurement and
Capital Standards, a Revised Framework” published by the Basel Committee
on Banking Supervision in June 2004.
“Basel III” means:
(i)

the agreements on capital requirements, a leverage ratio and liquid ity
standards contained in “Basel III: A global regulatory framework for
more resilient banks and banking systems”, “Basel III: Internatio na l
framework for liquidity risk measurement, standards and monitor ing”
and “Guidance for national authorities operating the countercyclic a l
capital buffer” published by the Basel Committee on Banking
Supervision in December 2010, each as amended, supplemented or
restated prior to the date of this Agreement;

(ii)

the rules for global systemically important banks contained in “Global
systemically important banks: assessment methodology and the
additional loss absorbency requirement – Rules text” published by the
Basel Committee on Banking Supervision in November 2011 as
amended, supplemented or restated prior to the date of this Agreement;

(iii)

any further guidance or standards published by the Basel Committee on
Banking Supervision relating to “Basel III” prior to the date of this
Agreement; and

(iv)

any other law or regulation which implements Basel III (in each case if
published prior to the date of this Agreement).

“Increased Costs” means:
(i)

a reduction in the rate of return from a Facility or on a Finance Party’s
(or its Affiliate’s) overall capital;

(ii)

an additional or increased cost; or

(iii)

a reduction of any amount due and payable under any Finance
Document,

which is incurred or suffered by a Finance Party or any of its Affiliates to the
extent that it is attributable to that Finance Party or that Affiliate having entered
into or funding or performing its obligations under any Finance Document.
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12.2

Increased cost claims
(a)

A Finance Party intending to make a claim pursuant to Clause 12.1 (Increased
Costs) shall notify the Agent of the event giving rise to the claim, following
which the Agent shall promptly notify the Issuer.

(b)

Each Finance Party shall, at the same time as it notifies the Agent of the amount
of its Increased Costs, provide the Agent with a certificate (giving reasonable
details of the circumstances giving rise to such claim and of the calculation of
the Increased Cost) confirming:
(i)

the amount of its Increased Costs; and

(ii)

that it is making an equivalent claim for such Increased Costs generally
under all other loan or credit facility made available by it to corporate
borrowers,

following which the Agent shall promptly forward the certificate to the Issuer.
12.3

Exceptions
Clause 12.1 (Increased Costs) does not apply to the extent any Increased Cost is:
(a)

attributable to a Tax Deduction required by law to be made by an Obligor;

(b)

compensated for by Clause 11.3 (Tax Indemnity) (or would have been
compensated for under Clause 11.3 (Tax Indemnity) but was not so compensated
solely because any of the exclusions in Clause 11.3 (Tax Indemnity) applied);

(c)

attributable to Basel II, Basel III or any Bank Levy (or any payment attributab le
to or liability arising as a consequence of any Bank Levy);

(d)

attributable to a FATCA Deduction required to be made by a Party;

(e)

attributable to the wilful breach by the relevant Finance Party or its Affiliates of
any law, regulation or treaty or the terms of any Finance Document;

(f)

not notified in accordance with paragraph (ii) of Clause 12.2 (Increased Cost
Claims); or

(g)

not notified in writing to the Agent within six months of the Finance Party
becoming aware of it.

13.

OTHER INDEMNITIES

13.1

Currency indemnity
(a)

If any sum due from an Obligor under the Finance Documents (a “Sum”), or
any order, judgment or award given or made in relation to a Sum, has to be
converted from the currency (the “First Currency”) in which that Sum is
payable into another currency (the “Second Currency”) for the purpose of:
(i)

making or filing a claim or proof against that Obligor; or
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(ii)

obtaining or enforcing an order, judgment or award in relation to any
litigation or arbitration proceedings,

then:

(b)

13.2

(A)

that Obligor shall as an independent obligation, within five
Business Days of demand, indemnify each Finance Party to
whom that Sum is due against any cost, loss or liability arising
out of or as a result of the conversion including any discrepancy
between (A) the rate of exchange used to convert that Sum from
the First Currency into the Second Currency and (B) the rate or
rates of exchange available to that person at the time of its receipt
of that Sum; and

(B)

if the amount resulting the conversion is greater than the relevant
Sum due, the relevant Finance Party will, unless a Declared
Default has occurred and is continuing, refund and transfer any
such excess amount to the relevant Obligor for its account.

Each Obligor waives any right it may have in any jurisdiction to pay any amount
under the Finance Documents in a currency or currency unit other than that in
which it is expressed to be payable.

Other indemnities
The Issuer shall (or shall procure that an Obligor will), within five Business Days of
demand (which demand shall be accompanied by reasonable calculations or details of
the amount demanded), indemnify each Finance Party against any cost, loss (but
excluding Margin) or liability incurred by that Finance Party as a result of:

13.3

(a)

the occurrence of any Event of Default;

(b)

a failure by an Obligor to pay any amount due under a Finance Document on its
due date, including without limitation, any cost, loss or liability arising as a
result of Clause 27 (Sharing Among the Finance Parties);

(c)

no prepayment or redemption being made on the date specified following
delivery by the Issuer of a conditional or revocable notice of cancellation or
redemption or prepayment;

(d)

funding, or making arrangements to fund, its participation in a Notes
Subscription requested by an Issuer in a Notes Subscription Request but not
issued by reason of the operation of any one or more of the provisions of this
Agreement (other than by reason of default or negligence by that Finance Party
alone); or

(e)

a Note (or part of a Note) not being redeemed in accordance with a notice of
redemption given by the Issuer or as required by this Agreement.

Indemnity to the Agent
The Issuer shall (or shall procure that an Obligor will), within five Business Days of
demand (which demand shall be accompanied by reasonable calculations or details of
63

the amount demanded), indemnify the Agent against any cost, loss or liability incurred
by the Agent (acting reasonably) as a result of:
(a)

investigating any event which it reasonably believes is a Default (provided that
if after doing so it is established that such event is not a Default, the cost, loss
or liability of investigation shall be for the account of the Noteholders);

(b)

acting or relying on any notice, request or instruction which it reasonably
believes to be genuine, correct and appropriately authorised;

(c)

entering into or performing any foreign exchange contract for the purposes of
paragraph (b) of Clause 28.10 (Change of currency);

(d)

instructing lawyers, accountants, tax advisers, surveyors or other professiona l
advisers or experts as expressly permitted under this Agreement (provided that
the Issuer has given its consent (or, if an Event of Default has occurred and is
continuing, the Issuer has been consulted) as to the identity of any such lawyers,
accountants, tax advisers, surveyors or professional advisers or experts,
provided further that such consent shall not to be unreasonably withheld or
delayed by the Issuer and shall be deemed given if the Issuer does not respond
within three Business Days of a written request); or

(e)

(otherwise than by reason of the Agent’s gross negligence or wilful misconduc t)
in acting as Agent under the Finance Documents.

14.

MITIGATION BY THE NOTEHOLDERS

14.1

Mitigation

14.2

(a)

Each Finance Party shall, in consultation with the Issuer, take all reasonable
steps to mitigate any circumstances which arise and which would result in any
amount becoming payable under or pursuant to, or cancelled pursuant to, any of
Clause 7.1 (Illegality) or Clause 12 (Increased Costs) including (but not limited
to) transferring or assigning its rights and obligations under the Finance
Documents to another Affiliate or Facility Office or nominating its Affiliate or
Facility Office for communication under the Finance Documents.

(b)

Paragraph (a) above does not in any way limit the obligations of any Obligor
under the Finance Documents.

(c)

Each Noteholder must satisfy all applicable legal and regulatory requireme nts
for lending to the Issuer other than as a result of a change in law or regulatio n
occurring after the date on which it becomes a Noteholder under this
Agreement.

Limitation of liability
(a)

The Issuer shall (or shall procure that an Obligor will) within five Business Days
indemnify each Finance Party for all costs and expenses reasonably incurred by
that Finance Party as a result of steps taken by it under Clause 14.1 (Mitigation).
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(b)

A Finance Party is not obliged to take any steps under paragraph (a) of Clause
14.1 (Mitigation) if, in the opinion of that Finance Party (acting reasonably), to
do so might be prejudicial to it.

15.

COSTS AND EXPENSES

15.1

Transaction expenses
The Issuer shall promptly on demand after receipt of the corresponding invoice pay (or
procure payment) to the Original Noteholders, Agent and the Security Agent the
amount of all properly incurred third party out-of-pocket costs and expenses (includ ing
legal fees subject to any caps agreed by the parties acting reasonably and notarial costs
(if any)) properly incurred by any of them in connection with the negotiatio n,
preparation, printing, execution and perfection of:
(a)

this Agreement and any other Finance Document executed on or prior to the
date of this Agreement; and

(b)

any other Finance Documents (other than Transfer Certificates or Assignme nt
Agreements) executed after the date of this Agreement,

subject in each case to the Restructuring Effective Date having occurred (other than in
respect of legal fees and notarial costs) and on a basis and up to an amount as agreed
between the Original Noteholders, the Agent or the Security Agent (as applicable) and
the Issuer from time to time.
15.2

Amendment costs
If:
(a)

an Obligor requests an amendment, waiver, consent or release in relation to any
Finance Document or any release of any Transaction Security; or

(b)

an amendment is required pursuant to Clause 28.10 (Change of currency),

the Issuer shall, within 10 Business Days of demand after receipt of the corresponding
invoice, reimburse (or procure reimbursement of) each Finance Party for the amount of
all properly incurred third party out-of-pocket costs and expenses (including legal fees
subject to any caps agreed by the parties acting reasonably and notarial costs (if any))
properly incurred by such Finance Party in responding to, evaluating, negotiating or
complying with that request or requirement.
15.3

Enforcement and preservation costs
The Issuer shall, within five Business Days of demand, pay (or procure there is paid) to
the Agent, Security Agent and each other Finance Party the amount of all costs and
expenses (including legal fees) incurred by the Agent, Security Agent and each other
Finance Party in connection with the enforcement of or the preservation of any rights,
powers and remedies under any Finance Document and the Transaction Security and
any proceedings instituted by or against the Security Agent as a consequence of taking
or holding the Transaction Security or enforcing these rights.
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15.4

Transfer costs and expenses
Save as provided for in Clause 11.5 (Stamp Taxes), if a Finance Party assigns or
transfers any of its rights, benefits or obligations under the Finance Documents no
member of the Group shall be required to pay any fees, costs, expenses or other amounts
relating to, or arising in connection with, that assignment or transfer (including, without
limitation, any Taxes and any amounts relating to the perfection, notarisatio n,
registration or amendment of the Transaction Security during or after the date of this
Agreement).

15.1

Cost Details
(a)

(b)

Notwithstanding any other term of this Agreement or the other Finance
Documents, no member of the Group shall be required to pay any fees,costs,
expenses or other amounts (other than principal, interest and fees set out in
Clause 10 (Fees)) unless:
(i)

it has first been provided with reasonable details of the circumsta nces
giving rise to such payment and of the calculation of the relevant amount
(including, where applicable, details of hours worked, rates and
individuals involved); and

(ii)

in the case of costs and expenses, it has received satisfactory evidence
that such costs and expenses have been properly incurred (including that
all security costs relate only to Transaction Security Documents entered
into, or related actions taken, in accordance with the Agreed Security
Principles or approved in advance by the Issuer).

Paragraph (a) above shall not apply to any costs or expenses described under
Clause 15.3 (Enforcement and preservation costs).
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SECTION 7
GUARANTEE
16.

GUARANTEE AND INDEMNITY

16.1

Guarantee and indemnity
(a)

(b)

16.2

Subject to the limitations and exceptions provided in this Clause 16 or in any
Accession Deed by which it became a Guarantor, each Guarantor irrevocably
and unconditionally jointly and severally:
(i)

guarantees to each Finance Party punctual performance by each other
Obligor of all that Obligor’s obligations under the Finance Documents;

(ii)

undertakes with each Finance Party that whenever another Obligor does
not pay any amount when due (allowing for any applicable grace period)
under or in connection with any Finance Document, that Guarantor shall
immediately on demand pay that amount as if it was the principa l
obligor; and

(iii)

agrees with each Finance Party that if any obligation guaranteed by it is
or becomes unenforceable, invalid or illegal, it will, as an independent
and primary obligation, indemnify that Finance Party immediately on
demand against any cost, loss or liability it incurs as a result of an
Obligor not paying any amount which would, but for such
unenforceability, invalidity or illegality, have been payable by it under
any Finance Document on the date when it would have been due.

The amount payable by a Guarantor under this indemnity will not exceed the
amount it would have had to pay under this Clause 16 if the amount claimed
had been recoverable on the basis of a guarantee.

Continuing Guarantee
This guarantee is a continuing guarantee and will extend to the ultimate balance of sums
payable by any Obligor under the Finance Documents, regardless of any intermed iate
payment or discharge in whole or in part.

16.3

Reinstatement
If any discharge, release or arrangement (whether in respect of the obligations of any
Obligor or any security for those obligations or otherwise) is made by a Finance Party
in whole or in part on the basis of any payment, security or other disposition which is
avoided or must be restored in insolvency, liquidation, administration, examinership or
otherwise, without limitation, then the liability of each Guarantor under this Clause 16
will continue or be reinstated as if the discharge, release or arrangement had not
occurred.

16.4

Waiver of defences
Subject to the limitations and exceptions provided in this Clause 16 or in any Accession
Deed by which it became a Guarantor, the obligations of each Guarantor under this
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Clause 16 will not be affected by an act, omission, matter or thing which, but for this
Clause 16, would reduce, release or prejudice any of its obligations under this Clause
16 (without limitation and whether or not known to it or any Finance Party) including:

16.5

(a)

any time, waiver or consent granted to, or composition with, any Obligor or
other person;

(b)

the release of any other Obligor or any other person under the terms of any
composition or arrangement with any creditor of any member of the Group;

(c)

the taking, variation, compromise, exchange, renewal or release of, or refusal or
neglect to perfect, take up or enforce, any rights against, or security over assets
of, any Obligor or other person or any non-presentation or non-observance of
any formality or other requirement in respect of any instrument or any failure to
realise the full value of any security;

(d)

any incapacity or lack of power, authority or legal personality of or dissolutio n
or change in the members or status of an Obligor or any other person;

(e)

any amendment, novation, supplement, extension restatement (however
fundamental and whether or not more onerous) or replacement of a Finance
Document or any other document or security (provided that the Issuer has given
its consent thereto) including, without limitation, any change in the purpose of,
any extension of or increase in any facility or the addition of any new facility
under any Finance Document or other document or security;

(f)

any unenforceability, illegality or invalidity of any obligation of any person
under any Finance Document or any other document or security; or

(g)

any insolvency or similar proceedings.

Waiver and abandonment of Jersey customary law rights
Without prejudice to the generality of any other waiver granted in any Finance
Document, each Jersey Guarantor irrevocably abandons and waives any right it may
have at any time under Jersey law whether existing or future:

16.6

(a)

whether by virtue of the droit de division or otherwise, to require that any
liability under any Finance Document be divided or apportioned with any other
person or reduced in any manner whatsoever; and

(b)

whether by virtue of the droit de discussion or otherwise, to require that recourse
be had to the assets of any other person before any claim is enforced against that
Jersey Guarantor under any Finance Document.

Guarantor Intent
Without prejudice to the generality of Clause 16.4 (Waiver of defences), but subject to
the limitations and exceptions provided in this Clause 16 or in any Accession Deed by
which it became a Guarantor, each Guarantor expressly confirms that it intends that this
guarantee shall extend from time to time to any (however fundamental and of
whatsoever nature and whether or not more onerous) variation, increase, extension or
addition of or to any of the Finance Documents and/or any facility or amount made
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available under any of the Finance Documents (including pursuant to a Structural
Change), including, without limitation, for the purposes of or in connection with any of
the following: business acquisitions of any nature; increasing working capital; enabling
investor distributions to be made; carrying out restructurings; refinancing existing
facilities; refinancing any other indebtedness; making the Facilities available to new
borrowers; any other variation or extension of the purposes for which any such facility
or amount might be made available from time to time; and any fees, costs and/or
expenses associated with any of the foregoing.
16.7

Immediate recourse
Each Guarantor waives any right it may have of first requiring any Finance Party (or
any trustee or agent on its behalf) to proceed against or enforce any other rights or
security or claim payment from any person before claiming from that Guarantor under
this Clause 16. This waiver applies irrespective of any law or any provision of a Finance
Document to the contrary.

16.8

Appropriations
Until all amounts which may be or become payable by the Obligors under or in
connection with the Finance Documents have been irrevocably paid in full, each
Finance Party (or any trustee or agent on its behalf) may:

16.9

(a)

refrain from applying or enforcing any other moneys, security or rights held or
received by that Finance Party (or any trustee or agent on its behalf) in respect
of those amounts in respect of claims made under this Clause 16, or apply and
enforce the same in such manner and order as it sees fit (whether against those
amounts or otherwise) and no Guarantor shall be entitled to the benefit of the
same; and

(b)

hold in an interest-bearing suspense account any moneys (bearing interest at
market rates) received from any Guarantor in respect of claims made under this
Clause 16 or on account of any Guarantor’s liability under this Clause 16.

Deferral of Guarantors’ rights
(a)

Until all amounts which may be or become payable by the Obligors under or in
connection with the Finance Documents have been irrevocably paid in full and
unless the Agent otherwise directs, no Guarantor will exercise any rights which
it may have by reason of performance by it of its obligations under the Finance
Documents or by reason of any amount being payable, or liability arising, under
this Clause 16:
(i)

to be indemnified by an Obligor;

(ii)

to claim any contribution from any other guarantor of any Obligor’s
obligations under the Finance Documents;

(iii)

to take the benefit (in whole or in part and whether by way of
subrogation or otherwise) of any rights of the Finance Parties under the
Finance Documents or of any other guarantee or security taken pursuant
to, or in connection with, the Finance Documents by any Finance Party;
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(iv)

(other than where the Finance Party has acted fraudulently or with wilful
misconduct) to bring legal or other proceedings for an order requiring
any Obligor to make any payment, or perform any obligation, in respect
of which any Guarantor has given a guarantee, undertaking or indemnity
under Clause 16.1 (Guarantee and indemnity);

(v)

to exercise any right of set-off against any Obligor; and/or

(vi)

to claim or prove as a creditor of any Obligor in competition with any
Finance Party,

unless and to the extent that the exercise of any such right is necessary or
reasonably advisable to avoid any risk of personal or criminal liability for any
current or former director of that Guarantor.
(b)

If a Guarantor receives any benefit, payment or distribution in relation to such
rights, it shall, other than to the extent such Guarantor is permitted to retain such
benefit, payment or distribution in accordance with the Intercreditor Agreement
hold that benefit, payment or distribution to the extent necessary to enable all
amounts which may be or become payable to the Finance Parties by the Obligors
under or in connection with the Finance Documents to be repaid in full on trust
(to the extent it is able to do so in accordance with any law applicable to it) for
the Finance Parties and shall promptly pay or transfer the same, but subject to
the limitations and exceptions provided in this Clause 16 or in any Accession
Deed by which it became a Guarantor, to the Agent or as the Agent may direct
for application in accordance with Clause 28 (Payment Mechanics). For the
avoidance of doubt, nothing in this Clause shall constitute the creation of a
charge against any Guarantor.

16.10 Release of Guarantors’ right of contribution
If any Guarantor (a “Retiring Guarantor”) ceases to be a Guarantor in accordance
with the terms of the Finance Documents, then on the date such Retiring Guarantor
ceases to be a Guarantor:
(a)

that Retiring Guarantor is released by each other Guarantor from any liability
(whether past, present or future and whether actual or contingent) to make a
contribution to any other Guarantor arising by reason of the performance by any
other Guarantor of its obligations under the Finance Documents; and

(b)

each other Guarantor waives any rights it may have by reason of the
performance of its obligations under the Finance Documents to take the benefit
(in whole or in part and whether by way of subrogation or otherwise) of any
rights of the Finance Parties under any Finance Document or of any other
security taken pursuant to, or in connection with, any Finance Document where
such rights or security are granted by or in relation to the assets of the Retiring
Guarantor.

16.11 Additional security
This guarantee is in addition to and is not in any way prejudiced by any other guarantee
or security now or subsequently held by any Finance Party.
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16.12 Guarantee Limitations: General
(a)

Without limiting any specific exemptions set out below:
(i)

no Obligor’s obligations and liabilities under this Clause 16.12 and
under any other guarantee or indemnity provision in a Finance
Document (the “Guarantee Obligations”) will extend to include any
obligation or liability; and

(ii)

no Transaction Security granted by an Obligor will secure any
Guarantee Obligation,

if to the extent doing so would be unlawful financial assistance (notwithstand ing
any applicable exemptions and/or undertaking of any applicable prescribed
whitewash, summary approval or similar financial assistance procedures) in
respect of the acquisition of shares in itself or its Holding Company under the
laws of its jurisdiction of incorporation.
(b)

If, notwithstanding paragraph (a) above, the giving of the guarantee in respect
of the Guarantee Obligations or Transaction Security would be unlawful
financial assistance, then, to the extent necessary to give effect to paragraph (a)
above, the obligations under the Finance Documents will be deemed to have
been split into two tranches; “Tranche 1” comprising those obligations which
can be secured by the Guarantee Obligations or Transaction Security without
breaching or contravening relevant financial assistance laws and “Tranche 2”
comprising the remainder of the obligations under the Finance Documents. The
Tranche 2 obligations will be excluded from the Guarantee Obligations and will
be allocated to the Facilities to which those obligations relate, to the extent that
that can be determined.

16.13 Limitations on Guarantees
This guarantee does not apply to any liability to the extent that it would result in this
guarantee constituting unlawful financial assistance within the meaning of sections 678
or 679 of the Companies Act 2006 or, in respect of an Obligor incorporated in Ireland
only, section 82 of the Irish Companies Act 2014, or any equivalent and applicable
provisions under the laws of the jurisdiction of incorporation of the relevant Guarantor.
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SECTION 8
REPRESENTATIONS, UNDERTAKINGS AND EVENTS OF DEFAULT
17.

REPRESENTATIONS OF THE OBLIGORS
Each Obligor (to the extent specified) makes the representations and warranties set out
in this Clause 17 to each Finance Party at the times and to the extent specified in Clause
17.30 (Times when representations made) below.

17.1

17.2

Status
(a)

It is duly incorporated, organised or established and validly existing under the
law of its jurisdiction of incorporation, organisation or establishment.

(b)

It and each of its Restricted Subsidiaries (which is a Material Company) has the
power and authority to own its assets and carry on its business as it is now being
conducted where, in each case, failure to do so would have a Material Adverse
Effect.

Binding obligations
Subject to the Legal Reservations and Perfection Requirements:

17.3

(a)

the obligations expressed to be assumed by it under each Finance Document to
which it is a party are legal, valid, binding and enforceable obligations; and

(b)

(without limiting the generality of paragraph (a) above) each Transactio n
Security Document to which it is a party creates the valid security interests
which that Transaction Security Document purports to create.

Non-conflict with other obligations
The entry into and performance by it of, and the transactions contemplated by, the
Finance Documents to which it is a party do not conflict with:

17.4

(a)

any law or regulation applicable to it to the extent that such a conflict has, or
would reasonably be expected to have, a Material Adverse Effect;

(b)

the constitutional documents of any member of the Group in any material
respect; or

(c)

any agreement or instrument binding upon it or its Restricted Subsidiar ies
(which is a Material Company) or any of its or its Restricted Subsidiar ie s’
(which is a Material Company) assets or constitute a default or termina tio n
event (however described) under any such agreement or instrument, in each
case, to the extent that such a conflict, default or termination event has, or would
be reasonably expected to have, a Material Adverse Effect.

Power and authority
It has the power to enter into, perform and deliver, and has taken all necessary action
to authorise its entry into, performance and delivery of, the Finance Documents to
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which it is or will be a party and the transactions contemplated by those Finance
Documents.
17.5

17.6

Authorisations
(a)

Subject to the Legal Reservations and Perfection Requirements (including any
filings required in relation to the Security constituted by the Transactio n
Security Documents), all material Authorisations required to enable it lawfully
to enter into, exercise its rights and comply with its obligations in the Finance
Documents to which it is a party have been (or will by the required date be)
obtained or effected and are (or will by the required date be) in full force and
effect.

(b)

All Authorisations necessary for the conduct of its business have been obtained
or effected and are in full force and effect where failure to obtain or effect such
Authorisations has, or would be reasonably expected to have, a Material
Adverse Effect

No filing or stamp taxes
Under the laws of its Relevant Jurisdiction it is not necessary that any stamp,
registration, notarial or similar Taxes or fees be paid on or in relation to the entry into
the Finance Documents except registration of the security interests created under each
Jersey Security Document on the SIR, listing fees and payment of associated
registration fees.

17.7

Deduction of Tax
Provided the Notes are listed on a recognised stock exchange or admitted to trading on
a multilateral trading facility operated by an EEA-regulated recognised stock exchange
within the meaning of section 987 Income Tax Act 2007, it is not required to make any
deduction for or on account of Tax from any payment it may make under any Finance
Document to a Noteholder.

17.8

Owned IP
All material Intellectual Property (including, for the avoidance of doubt, all trade marks,
service marks, designs, business names, copyrights, design rights, or domain names
containing, or directly used in connection with, the “PizzaExpress” name, but excluding
software or information technology licenses) required by, used by, or is intended to be
used by, the Group in connection with carrying on its business (being the business of
the Group at the date of the Agreement, taken as a whole) form part of the Owned IP
of the UK&I Subsidiaries.

17.9

Governing law and enforcement
Subject to the Legal Reservations and Perfection Requirements:
(a)

the choice of governing law of the Finance Documents to which it is a party will
be recognised and enforced in its Relevant Jurisdictions; and
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(b)

any judgment obtained in relation to a Finance Document to which it is a party
in the jurisdiction of the governing law of that Finance Document will be
recognised and enforced in its Relevant Jurisdictions.

17.10 Insolvency

17.11

(a)

No corporate action, legal proceeding or other formal procedure or step
described in paragraph (a) of Clause 21.7 (Insolvency proceedings) has, in each
case, subject to the thresholds and exceptions set out in those paragraphs and
the other provisions of such Clause 21.7 (Insolvency proceedings), been taken
or, to the knowledge of the Issuer, threatened in relation to it and, in each case,
excluding any such actions, proceedings procedures, steps or processes which
have been discharged, revoked or otherwise lapsed.

(b)

Except to the extent required to achieve a Permitted Transaction, the Obligor
Group (taken as a whole) expects to make payments on its debts as they fall due
in the 10 Months following the Restructuring Effective Date, subject to
management for working capital purposes of payables (excluding payables
relating to borrowed money indebtedness) and taking into account all resources
available to the Obligor Group.

No default
No Event of Default has occurred or would result from the making of any Notes
Subscription or the entry into or the performance of any Finance Document.

17.12 No misleading information
To its knowledge (having made due and careful enquiry), the written informa tio n
provided by it or on its behalf to the Original Noteholders in connection with this
Agreement prior to the Restructuring Effective Date (including, without limitation, the
Tax Structure Memorandum) by reference to the facts and circumstances then existing
at the time it was provided, taken together as a whole (the “Information”):
(a)

is complete and correct in all material respects on the date the Information is
dated (where applicable) and/or as at the date (if any) at which the Informatio n
therein is provided and/or stated to be given; and

(b)

does not contain any untrue statement of a material fact or omit to state a
material fact which in each case results in the relevant Information being untrue
or misleading in any material respects; and

(c)

all financial projections contained in the Information have been prepared in
good faith and based upon assumptions believed to be reasonable at the time
they were made (it being acknowledged by each Finance Party that any such
projections are subject to significant uncertainties and contingencies and that no
assurance can be given that the projections will be realised).

17.13 Financial Statements
(a)

So far as the Issuer is aware (having made due and careful enquiry), the Origina l
Financial Statements:
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(b)

(c)

(i)

were prepared in all material respects in accordance with the Accounting
Principles consistently applied (unless specified otherwise in such
Original Financial Statements, including any notes thereto); and

(ii)

give a true and fair view of the Issuer’s consolidated financial condition
as at the end of, and consolidated results of operation for, the period to
which they are expressed to relate.

The most recent financial statements and Monthly Report delivered by the
Issuer pursuant to Clause 19 (Information Undertakings):
(i)

have been prepared in all material respects in accordance with the
Accounting Principles consistently applied (unless specified otherwise
in such financial statements, including any notes thereto, and to the
extent appropriate in the context of the type of the financial statements
so delivered or, in the case of the Monthly Reports, to the extent
appropriate for unaudited financial statements); and

(ii)

give a true and fair view of (if audited) or (subject to customary yearend adjustments) fairly represent (if unaudited or in the case of a
Monthly Report), in each case, its consolidated financial condition as at
the end of, and consolidated results of operations for, the period to which
those financial statements or Monthly Report (as applicable) relate and
subject to, in the case of Quarterly Financial Statements or Monthly
Reports, year-end adjustments.

The budgets supplied under this Agreement were arrived at after careful
consideration and have been prepared in good faith on the basis of recent
historical information and on the basis of assumptions which were considered
to be reasonable as at the date they were prepared and supplied (it being
acknowledged by the Finance Parties that financial projections or forecasts are
subject to uncertainties and contingencies and no representations or warranty is
given that such financial projections or forecasts will be realised).

17.14 No proceedings pending or threatened
Save as disclosed to the Agent in writing prior to or at the Restructuring Effective Date,
no litigation, arbitration or administrative proceedings or investigations of, or before,
any court, arbitral body or agency which are reasonably likely to be adversely
determined and which, if so adversely determined, are reasonably expected to have a
Material Adverse Effect have (to its knowledge and belief (having made due and careful
inquiry)) been started or threatened against it or any of its Restricted Subsidiar ies
(which is a Material Company).
17.15 Pari Passu Ranking
Subject to the Legal Reservations and Perfection Requirements, its payment obligatio ns
under the Finance Documents rank at least pari passu with the claims of all of its other
unsecured and unsubordinated creditors except for obligations or claims mandatorily
preferred by laws of general application to companies.
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17.16 Good title to assets
Subject to any Permitted Liens, it has a good title to, or valid leases or licences of, or
otherwise has all appropriate Authorisations to use, the assets necessary to carry on its
business as presently conducted where failure to have such title, leases, licenses or
Authorisations would have a Material Adverse Effect.
17.17 Legal and beneficial ownership
Subject to any Permitted Liens and other than in respect of any shares of a member of
the Group which are subject to Transaction Security and with respect to which an
equivalent representation is made in the relevant Transaction Security Document, it is
the sole legal and beneficial owner of the respective material assets over which it
purports to grant Transaction Security.
17.18 Group Structure Chart
The Group Structure Chart delivered to the Agent pursuant to Schedule 2 (Closing
Conditions Precedent) to the Restructuring Implementation Deed is true, complete and
accurate in all material respects.
17.19 Centre of main interests and establishments
To the extent that it is incorporated in the European Union or the United Kingdom, for
the purposes of Regulation (EU) 2015/848 of 20 May 2015 on insolvency proceedings
(recast) (as amended, the “Regulation”) or any equivalent legislation or regulation in
the United Kingdom (“Equivalent Regulation”), its centre of main interest (as that
term is used in Article 3(1) of the Regulation or as that term or analogous term is used
in any Equivalent Regulation) is situated in its jurisdiction of incorporation.
17.20 Holding Companies
Except for any Permitted Holding Company Activity, neither the Issuer nor the
Company has traded or incurred any liabilities or commitments (actual or continge nt,
present or future) prior to the Restructuring Effective Date.
17.21 Anti-corruption law and anti-money laundering
(a)

Neither it nor any of its Subsidiaries or any director, officer, senior manager or,
to the knowledge of the Issuer, employee associated with or acting on its behalf
or on behalf of any of its Subsidiaries has made any unlawful payment within
the meaning of, and is not in any other way in violation of, any Anti-Corruptio n
Laws.

(b)

To the knowledge of the Issuer, the business and operations of each Obligor and
each member of the Group are and have been conducted at all times in
compliance with Anti-Money Laundering Laws in all material respects and no
action, suit or proceeding by or before any court or Governmental Authority or
any arbitrator involving a member of the Group with respect to Anti-Money
Laundering Laws is pending or threatened.
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(c)

It and each of its Subsidiaries has instituted and maintained policies and
procedures designed to promote and achieve compliance with Anti-Corruptio n
Laws and Anti-Money Laundering Laws.

17.22 Sanctions
(a)

Neither it nor any of its Subsidiaries or any director, officer, senior manager or,
to the knowledge of the Issuer, employee associated with or acting on its behalf
or on behalf of any of its Subsidiaries:
(i)

is a Sanctions Restricted Person;

(ii)

has knowingly been engaged in any transaction, activity or conduct that
could reasonably be expected to result in its being designated as a
Sanctions Restricted Person; and/or

(iii)

has received notice of, or is otherwise aware of, any claim, action, suit,
proceedings or investigation involving it with respect to Sanctions.

17.23 Indebtedness between UK&I Subsidiaries and Non UK&I Subsidiaries
Save as otherwise disclosed in writing to the Agent prior to the date hereof:
(a)

there is no Indebtedness owing by UK&I Subsidiaries to Non UK&I
Subsidiaries other than unsecured Indebtedness; and

(b)

no guarantee, indemnity, assurance against loss or Security has been granted by
any UK&I Subsidiary in respect of any Indebtedness or other obligations of any
Non UK&I Subsidiary,

the aggregate principal amount of which Indebtedness (without double counting)
exceeds £5 million.
17.24 Liens on Collateral
There are no Liens on the Collateral other than:
(a)

the Transaction Security and any Lien granted to secure the Super Senior
Facility Agreement and the Senior Secured Notes as at the Restructur ing
Effective Date;

(b)

Liens falling under paragraph (A) of the definition of Permitted Collateral
Liens; and

(c)

Liens securing Capitalized Lease Obligations permitted under paragraph (7) of
clause 1.1 of Schedule 12 (Incurrence Covenants) or Capitalized Lease
Obligations that would have been classified as operating leases before IFRS 16.

17.25 Business of the Group in the UK and Ireland
All the material business of the Group in the United Kingdom and Ireland is carried out
by the UK&I Subsidiaries.

77

17.26 Taxation
(a)

It is not (and none of its Restricted Subsidiaries is) materially overdue (taking
into account any extension or grace period) in the filing of any material Tax
returns.

(b)

It is not (and none of its Restricted Subsidiaries is) overdue (taking into account
any extension or grace period) in the payment of any amount in respect of Tax
(other than where such payment is being contested in good faith by appropriate
proceedings and in respect of which adequate reserves established in accordance
with generally accepted accounting principles (or, in the case of the Company,
the Accounting Principles) and the costs required to contest them are being
maintained and where such payment may be lawfully withheld) in an amount
which has or is reasonably likely to have a Material Adverse Effect.

(c)

No claims or investigations are (to the best of its knowledge and belief (having
made due enquiry)) being, or are reasonably likely to be, made or conducted
against it (or any of its Restricted Subsidiaries) with respect to Taxes which
have or if adversely determined are reasonably likely to have a Material Adverse
Effect.

(d)

Other than in respect of the Issuer, it is resident for Tax purposes only in its
jurisdiction of incorporation.

(e)

In respect of the Issuer, it is resident for Tax purposes in the United Kingdom.

17.27 Super Senior Facility Agreement
(a)

The Super Senior Facility Agreement and Super Senior Finance Documents
contain all of the material terms relating to the financing provided under the
Super Senior Facility Agreement.

(b)

No financing has been made available to the Group by the Lenders under, and
as defined in, the Super Senior Facility Agreement and/or any of their Affilia tes
other than pursuant to the terms of the Super Senior Facility Agreement.

(c)

The Super Senior Facility Agreement and the Super Senior Finance Documents
are in full force and effect and have not been amended, varied and/or waived
other than as expressly permitted under the terms of (i) (except as otherwise
disclosed to the Agent before the Restructuring Effective Date) this Agreement,
or (ii) the Lock-Up Agreement.

(d)

The Issuer has provided to the Agent copies of all Super Senior Finance
Documents which would have the effect of materially amending the terms of
the Super Senior Facility Agreement (excluding any fee letters and, where
applicable, redacting any economically sensitive information).

(e)

The financing provided under the Super Senior Facility Agreement does not
benefit from Security which is not subject to the terms of the Intercreditor
Agreement.
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17.28 China Group Transaction
(a)

The China Group Transaction Documents contain all of the material terms
relating to the China Group Transaction.

(b)

The China Group Transaction Documents are in full force and effect and except
as otherwise disclosed to the Agent before the Restructure Effective Date, have
not been amended, varied and/or waived in a way which is adverse to the Group
as a whole other than with the prior written consent of the Agent (acting on the
instructions of the Majority Noteholders).

17.29 Securities Law Representations
(a)

No Obligor is, and after giving effect to the offering and sale of the Notes, the
application of the proceeds therefrom and the other transactions related thereto,
will be required to register as an “investment company” within the meaning of
the Investment Company Act of 1940, as amended, and the rules and regulatio ns
of the U.S. Securities and Exchange Commission (the “SEC”) thereunder
(collectively, the “Investment Company Act”).

(b)

On the date on which Notes are issued and delivered as contemplated by this
Agreement, no Notes will be of the same class (within the meaning of Rule
144A) as securities of any Obligor that are listed on a national securities
exchange registered under Section 6 of the United States Securities Exchange
Act of 1934, as amended (the “Exchange Act”), or quoted in an automated
inter-dealer quotation system; and by the Restructuring Effective Date, if
requested by a prospective purchaser of Notes, the Obligors shall have provided
all the information that would be required to be provided to such prospective
purchaser pursuant to Rule 144A(d)(4) under the Securities Act.

(c)

No Obligor or any of their Subsidiaries or any of their affiliates (as defined in
Rule 501(b) of Regulation D under the Securities Act) have, directly or through
any agent, sold, offered for sale, solicited offers to buy or otherwise negotiated
in respect of, any security (as defined in the Securities Act), that is or will be
integrated with the sale of the Notes in a manner that would require registratio n
of the Notes under the Securities Act.

(d)

No Obligor or any of their Subsidiaries, any affiliate thereof, nor any other
person acting on its or their behalf have (i) solicited offers for, or offered or
sold, Notes by means of any form of general solicitation or general advertising
within the meaning of Rule 502(c) of Regulation D under the Securities Act or
in any manner involving a public offering within the meaning of Section 4(a)(2)
of the Securities Act or (ii) engaged in any directed selling efforts within the
meaning of Regulation S.

(e)

Each of the Obligors is a “foreign private issuer” (as such term is defined in the
rules and regulations under the Securities Act and the Exchange Act).

(f)

There is no “substantial U.S. market interest” as defined in Rule 902(j) of
Regulation S in the debt securities of the Obligors.
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(g)

Assuming the accuracy of the representations and warranties of the Origina l
Noteholders made in the Account Holder Letter (as defined in the Restructur ing
Implementation Deed), it is not necessary, in connection with the issuance and
sale of Notes to register the Notes under the Securities Act or to qualify this
Agreement under the United States Trust Indenture Act of 1939, as amended
(the “Trust Indenture Act”).

(h)

None of the Oligors has distributed and, prior to the later to occur of (i) the
Restructuring Effective Date and (ii) the completion of the distribution of Notes,
will distribute, any material in connection with the offering of Notes other than
materials, if any, permitted by the Securities Act and the U.K. Financia l
Services and Markets Act 2000 (“FSMA”), or regulations promulga ted
pursuant to the Securities Act or FSMA, and approved by the Obligors.

(i)

No Obligor nor any person acting on its behalf (i) has circulated any invita tio n
to acquire or apply for any of the Notes in any manner such that such invita tio n
constitutes a prospectus the circulation of which requires the consent of the
Registrar of Companies in Jersey under the Companies (General Provisions)
(Jersey) Order 2002 or (ii) will circulate any such invitation unless such consent
has first been obtained and remains in effect.

(j)

The Issuer has obtained consent for the issue of the Notes pursuant to the
Control of Borrowing (Jersey) Order 1958 and the consent is in full force and
effect.

17.30 Times when representations made
(a)

All the representations and warranties in this Clause 17 are made by each
Original Obligor on the date of this Agreement and on the Restructur ing
Effective Date.

(b)

The Repeating Representations are deemed to be made by the Issuer, the
Company and (unless otherwise stated) each other Obligor on the date of each
Notes Subscription Request, each Notes Subscription Date and on the first day
of each Interest Period (ignoring for the purposes of this paragraph (b),
paragraph (a) of the definition of Interest Period).

(c)

The Repeating Representations are deemed to be made by each Additiona l
Guarantor on the day on which it becomes an Additional Guarantor.

(d)

Unless specified otherwise, each representation or warranty deemed to be made
after the date of this Agreement shall be deemed to be made by reference to the
facts and circumstances existing at the date the representation or warranty is
deemed to be made and, in respect of the representation or warranty set out in
paragraph (b) and (c) of Clause 17.13 (Financial Statements), by reference to
the dates to which the relevant financial statements, Monthly Report or budget
were delivered to the Agent.

80

18.

[RESERVED]

19.

INFORMATION UNDERTAKINGS

19.1

(a)

The undertakings in this Clause 19 remain in force from the date of this
Agreement for so long as any amount is outstanding under the Finance
Documents or any Commitment is in force.

(b)

For the avoidance of doubt, notwithstanding anything to the contrary in this
Clause 19 but without prejudice to any requirement under Clause 20.7 (Listing
of the Notes), the rules of any relevant stock exchange or pursuant to any
applicable law or regulation, the Issuer is under no obligation to announce or
distribute publicly any of the documents or notices delivered pursuant to this
Clause 19 and accordingly the Issuer shall only be required to deliver documents
and notices to the Agent or, in the case of Clause 19.9 (“Know your customer”
checks) and Clause 19.6 (Presentations), the Agent and any relevant
Noteholder.

Financial Statements and other information
The Issuer shall supply to the Agent (in sufficient copies for all the Noteholders if
requested by the Agent) such financial statements in such form and within such time
period as specified in Schedule 11 (Information Undertakings).

19.2

Monthly trading updates
The Issuer shall supply to the Agent in sufficient copies for all the Noteholders as soon
as they are available, but in any event within 30 days after the end of each month, a
monthly trading update which shall contain an unaudited condensed consolidated
balance sheet of the Issuer as of the end of such month end date and unaudited
condensed statements of income and cash flow of the Issuer for the month, together
with calculations of Consolidated Net Income and Consolidated EBITDA in reasonable
detail (“Monthly Report”).

19.3

Notification of noteholder meetings, presentations or conference calls
The Issuer shall notify the Agent of any meeting, presentation or conference call
convened by the Issuer and/or any other member of the Group (as applicable) with the
holders of the Priority Senior Secured Notes generally (or any representative of the
same) at the same time as any notice convening the same is sent to such holders of the
Priority Senior Secured Notes (or any representative of the same), and shall not restrict
the Agent and the Noteholders from attending or participating in each such meeting,
presentation or conference call (unless, in each case, the intended audience of such
meeting, presentation or conference call are the holders of the Priority Senior Secured
Notes only, as the case may be).

19.4

Notification of Defaults
(a)

The Issuer shall notify the Agent of any Default that has occurred and is
continuing (and the steps, if any, being taken to remedy it) promptly upon
becoming aware of its occurrence (unless the Issuer is aware that a notifica tio n
has already been provided by another member of the Group).
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(b)

19.5

Promptly upon a request by the Agent (acting upon the instruction of the
Majority Noteholders), the Issuer shall supply to the Agent a certificate signed
by one authorised signatory on its behalf certifying that, so far as it is aware, no
Default or Event of Default is continuing (or if a Default or an Event of Default
is continuing, specifying the Default or the Event of Default and the steps, if
any, being taken to remedy it).

Budget
The Issuer shall supply to the Agent an annual budget for each Financial Year, in
sufficient copies for all the Noteholders, as soon as the same becomes available but in
any event no later than the earlier of the date falling:

19.6

(a)

within 5 Business Days of that budget having been approved by the board of
directors of the Issuer; or

(b)

90 days after the end of the immediately preceding Financial Year.

Presentations
[At least once in each [of the first, second and third] Financial Quarter of each year,
senior management of the Group shall give a presentation, by way of conference call,
to the Noteholders about the on-going business, financial performance of the Group and
most recently delivered Financial Statements [and for the avoidance of doubt the
presentation given in respect of the first Financial Quarter shall also provide such
information with respect to the fourth Financial Quarter of the previous year]. The
Issuer must provide the Noteholders with reasonable notice of each such conference
call and convene each conference call at a reasonable time. The Noteholders shall be
permitted to (i) ask questions of senior management at each conference call and (ii)
discuss the relevant reports and results of operations for the relevant reporting periods
being discussed at each conference call.]2

19.7

Short-term cash flow forecast
The Issuer shall deliver to the Agent as soon as is available, but in any event within 30
days after the end of each calendar month, a copy of the STCFF. For the purposes of
this Clause 19.7, “STCFF” means the rolling daily 13 week short term cash flow
forecast, produced by the Issuer and delivered to the Agent in accordance with the terms
of this Agreement in a form and with such supporting evidence as agreed between the
Issuer and the Agent from time to time showing details of available liquidity.

19.8

Material Companies
The Issuer shall, with each set of Annual Financial Statements delivered under this
Agreement, provide a certificate to the Agent signed by the chief operating officer, the
chief financial officer or a member of the senior management of the Issuer confir ming
which members of the Group were Material Companies on the last day of the relevant
financial year in respect of which the Annual Financial Statements are being delivered.

2

NTD: Subject to further discussion.
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19.9

“Know your customer” checks
(a)

If:
(i)

the introduction of or any change in (or in the interpretatio n,
administration or application of) any law or regulation made after the
date on which it became a Finance Party under this Agreement;

(ii)

any change in the status of an Obligor or the composition of the
shareholders of an Obligor after the date on which it became a Finance
Party under this Agreement; or

(iii)

a proposed assignment or transfer by a Noteholder of any of its rights
and/or obligations under this Agreement to a party that is not a
Noteholder prior to such assignment or transfer,

obliges the Agent, the Security Agent or any Noteholder (or, in the case of
paragraph (iii) above, any prospective new Noteholder) to comply with “kno w
your customer” or similar identification procedures in circumstances where the
necessary information required by it is not otherwise available to it, each
Obligor shall promptly upon the request of the Agent, the Security Agent or any
Noteholder supply, or procure the supply of, such documentation and other
evidence as is reasonably requested by the Agent (for itself or on behalf of any
Noteholder), the Security Agent or any Noteholder (for itself or, in the case of
the event described in paragraph (iii) above, on behalf of any prospective new
Noteholder) in order for the Agent, Security Agent, such Noteholder or, in the
case of the event described in paragraph (iii) above, any prospective new
Noteholder to carry out and be satisfied it has complied with all necessary
“know your customer” or other similar checks under all applicable laws and
regulations pursuant to the transactions contemplated in the Finance
Documents.
(b)

Each Noteholder shall promptly upon the request of the Agent or the Security
Agent supply, or procure the supply of, such documentation and other evidence
as is reasonably requested by the Agent (for itself) or the Security Agent (as the
case may be) in order for the Agent or the Security Agent to carry out and be
satisfied it has complied with all necessary “know your customer” or other
similar checks under all applicable laws and regulations pursuant to the
transactions contemplated in the Finance Documents.

(c)

The Issuer shall, by not less than five Business Days’ (or such shorter period as
may be agreed with the Agent) prior written notice to the Agent, notify the
Agent (which shall promptly notify the Noteholders) of its intention to request
that one of its Subsidiaries becomes an Additional Guarantor pursuant to Clause
24 (Changes to the Obligors).

(d)

Following the giving of any notice pursuant to paragraph (c) above, if the
accession of such Additional Guarantor obliges the Agent, the Security Agent
or any Noteholder to comply with “know your customer” or similar
identification procedures in circumstances where the necessary information is
not already available to it, the Issuer shall promptly upon the request of the
Agent, the Security Agent or any Noteholder supply, or procure the supply of,
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such documentation and other evidence as is reasonably requested by the Agent
(for itself or on behalf of any Noteholder), the Security Agent or any Noteholder
(for itself or on behalf of any prospective new Noteholder) in order for the
Agent, the Security Agent or such Noteholder or any prospective new
Noteholder to carry out and be satisfied it has complied with all necessary
“know your customer” or other similar checks under all applicable laws and
regulations pursuant to the accession of such Subsidiary to this Agreement as
an Additional Guarantor.
20.

GENERAL UNDERTAKINGS
The undertakings in this Clause 20 remain in force from the date of this Agreement for
so long as any amount is outstanding under the Finance Documents or any Commitme nt
is in force.

20.1

Incurrence Covenants
Each Obligor shall comply with the covenants set out in Schedule 12 (Incurrence
Covenants).

20.2

Authorisations
Each Obligor shall (and the Issuer shall ensure that each Restricted Subsidiary will)
promptly: (i) obtain, comply with and do all that is necessary to maintain in full force
and effect; and (ii) if reasonably requested by any Noteholder (through the Agent),
supply certified copies to the Agent of, any Authorisation required under any law or
regulation of a Relevant Jurisdiction to:
(a)

enable it to perform its obligations under the Finance Documents to which it is
a party;

(b)

ensure, subject to the Legal Reservations and the Perfection Requirements, the
legality, validity, enforceability and/or admissibility in evidence of any Finance
Document to which it is a party; and

(c)

carry on its business,

in each case where failure to do so has or would be reasonably expected to have a
Material Adverse Effect.
20.3

Compliance with laws
Each Obligor shall (and the Issuer shall ensure that each Restricted Subsidiary will)
comply in all respects with all laws and regulations to which it may be subject, if failur e
so to comply has or would be reasonably expected to have a Material Adverse Effect.

20.4

Environmental Compliance
Each Obligor shall (and the Issuer shall ensure that each of its Restricted Subsidiar ies
shall):
(a)

comply with all Environmental Law;
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(b)

obtain, maintain and ensure compliance with all requisite Environme nta l
Permits;

(c)

implement procedures to monitor compliance with and to prevent liability under
any Environmental Law,

where failure to do so has or is reasonably likely to have a Material Adverse Effect.
20.5

Environmental Claims
Each Obligor shall (through the Issuer), promptly upon becoming aware of the same,
inform the Agent in writing of:
(a)

any Environmental Claim against the Company or any Restricted Subsidiary
which is current, pending or threatened in writing; and

(b)

any facts or circumstances which are reasonably likely to result in any
Environmental Claim being commenced or threatened against the Company or
any Restricted Subsidiary,

where the claim is reasonably likely to be determined against the Company or that
Restricted Subsidiary, and if determined against it, has or is reasonably likely to have a
Material Adverse Effect.
20.6

Taxation
Each Obligor shall (and the Issuer shall ensure that each Restricted Subsidiary will):

20.7

(a)

duly and punctually pay and discharge all Taxes imposed upon it or its assets
by any agency of any state within the time period allowed without incurr ing
penalties (taking into account any extension or grace period) unless failure to
pay those Taxes does not or would not be reasonably expected to have a
Material Adverse Effect; and

(b)

without prejudice to paragraph (a) above, use reasonable endeavours, and not
knowingly fail, duly and punctually to pay and discharge all Taxes imposed
upon it or its assets by any agency of any state within the time period allowed
without incurring penalties (taking into account any extension or grace period)
unless:
(i)

such payment is being contested in good faith;

(ii)

adequate reserves are being maintained for those Taxes and the costs
required to contest them which have been disclosed in its latest financ ia l
statements delivered to the Agent under Clause 19.1 (Financial
Statements and other information); and

(iii)

such payment can be lawfully withheld.

Listing of the Notes
(a)

The Issuer shall use best efforts to ensure that the Notes are listed on and
admitted to the official list of TISE within 90 days of the Restructuring Effective
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Date or if it is unable to so list the Notes or maintain the listing having used its
best efforts, the Issuer shall use their best efforts to ensure that listing of the
Notes on such other stock exchange or exchanges or securities market or
markets as the Issuer may (acting reasonably and in good faith, if to do so would
not be materially prejudicial to the interests of the Noteholders) decide provided
that such new stock exchange is a “recognised stock exchange” for the purposes
of section 1005 of the Income Tax Act 2007 (an ‘Alternative Market’) and shall
also use its reasonable endeavours to procure that there will at all times be
furnished to any such Alternative Market such information as such Alternative
Market may require to be furnished in accordance with its requirements.
(b)
20.8

The Issuer shall use best efforts to maintain the listing of the Notes on TISE (or
such other Alternative Market) for so long as any of the Notes are outstanding.

Change of Business
The Issuer shall procure that no substantial change is made to the general nature of the
business of the Group taken as a whole from that carried on by the Group prior to at the
date of this Agreement, other than any change solely as a result of any public measures
implemented by Governmental Authorities in connection with COVID-19 that are
generally applicable in the United Kingdom, Ireland or any other jurisdiction in which
it has material operations and provided that any such change to the business of the
Group is reasonably expected to be of a non-permanent duration.

20.9

Pari passu ranking
Each Obligor shall ensure that at all times any unsecured and unsubordinated claims of
a Finance Party against it under the Finance Documents rank at least pari passu with
the claims of all its other unsecured and unsubordinated creditors except those creditors
whose claims are mandatorily preferred by laws of general application to companies.

20.10 Preservation of Assets
Each Obligor shall (and the Issuer shall ensure that each Restricted Subsidiary will)
maintain in good working order and condition (ordinary wear and tear excepted) all of
its assets necessary in the conduct of its business, where failure to do so has or would
be reasonably expected to have a Material Adverse Effect.
20.11 Insurance
(a)

Each Obligor shall (and the Issuer shall ensure that each Restricted Subsidiary
will) maintain insurances on and in relation to its business and assets against
those risks and to the extent as is usual for companies carrying on the same or
substantially similar business, except where failure to do so has not, or would
not, be reasonably expected to have a Material Adverse Effect.

(b)

All insurances must be with reputable independent insurance companies or
underwriters.
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20.12 Holding Company Restriction
Neither the Issuer nor the Company will carry on any business, own any assets, or incur
any liabilities other than Permitted Holding Company Activity.
20.13 Intellectual Property
Each Obligor shall, and the Issuer shall ensure that each Restricted Subsidiary will:
(a)

to the extent that it has the power to do so, do all such things as are necessary to
preserve, maintain, protect and safeguard (including making all registratio ns
and paying all necessary fees and taxes) the subsistence and validity of the
Intellectual Property necessary for its business;

(b)

to the extent that it has the power to do so, not use or permit the Intellectua l
Property necessary for the business of the Group to be used in a way or take any
step or omit to take any step in respect of such Intellectual Property which may
materially and adversely affect the right of any Subsidiary to use such property;

(c)

not discontinue the use of any material Intellectual Property necessary for the
business of the Group; and

(d)

use reasonable endeavours to prevent any infringement in any material respect
of the Intellectual Property necessary for the business of the Group,

where failure to do so in the case of paragraph (d) above, or, in the case of paragraphs
(a) to (c) above, such use, permission to use or omission, has or would be reasonably
expected to have a Material Adverse Effect.
20.14 Anti-corruption law and anti-money laundering
Each Obligor shall (and the Issuer shall ensure that each of its Subsidiaries will) comply
in all material respects with all Anti-Money Laundering Laws and Anti-Corruptio n
Laws.
20.15 Sanctions
No Obligor shall (and the Issuer shall ensure that none of its Subsidiaries will):
(a)

contribute or otherwise make available all or any part of the proceeds of any
Facility, directly or knowingly indirectly, to, or for the benefit of, any individ ua l
or entity (whether or not related to any member of the Group) for the purpose
of financing the activities or business of, other transactions with, or investme nts
in, any Sanctions Restricted Person or in any Sanctioned Country;

(b)

directly or knowingly indirectly fund all or part of any repayment or prepayment
or redemption of the Facilities out of proceeds derived from any transaction with
or action involving a Sanctions Restricted Person or in any Sanctioned Country;
or

(c)

engage in any transaction, activity or conduct that would violate Sanctions or
that could reasonably be expected to result in its or any member of the Group
or any Finance Party’s being designated as a Sanctions Restricted Person,
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in each case, excluding any action which is a Permitted Sanction Action.
20.16 Non UK&I Subsidiaries and UK&I Subsidiaries
(a)

The Issuer shall ensure that none of the Non UK&I Subsidiaries will carry on
business or operate in the United Kingdom or Ireland (other than in an
administrative or immaterial respect).

(b)

The Issuer and the Company shall ensure that all UK&I Subsidiaries are whollyowned Subsidiaries of the Company.

20.17 Centre of Main Interests
No Obligor incorporated in a member state of the European Union or in the United
Kingdom shall knowingly take any step with the intention to change the location of its
centre of main interests for the purposes of the Regulation or any Equivalent Regulatio n
(each as defined in Clause 17.19 (Centre of Main Interests and Establishment)).
20.18 Guarantor Coverage
(a)

[The Issuer shall ensure that, on the Restructuring Effective Date, each UK&I
Subsidiary and Non UK&I Subsidiary as are necessary to ensure that the
aggregate of (i) revenues, (ii) earnings before interest, tax, depreciation and
amortisation (calculated on the same basis as Consolidated EBITDA
(“EBITDA”)), and (iii) total assets, of the Guarantors (calculated on an
unconsolidated basis and excluding all intra-group items and investments in
Subsidiaries of any member of the Group) represents not less than 90 per cent.
of consolidated revenue, and Consolidated EBITDA of the Group and more than
90 per cent. of consolidated total assets of the Group, respectively:
(i)

is a Guarantor; and

(ii)

has granted Transaction Security over their material assets in favour of
the Security Agent as required by, and on terms consistent with, the
Transaction Security Documents as of the date of this Agreement,

provided that, if (A) on the Restructuring Effective Date the Guarantors do not
satisfy the foregoing and (B) the accession as a Guarantor and provision of
Transaction Security by PizzaExpress (Hong Kong) Limited would satisfy the
foregoing, notwithstanding the requirement for PizzaExpress (Hong Kong)
Limited to be a Guarantor and grant Transaction Security on the Restructur ing
Effective Date, PizzaExpress (Hong Kong) Limited shall only be required to
accede to this Agreement as a Guarantor and grant Transaction Security over its
material assets in favour of the Security Agent as required by, and on terms
consistent with the Transaction Security Documents as at the date of this
Agreement as soon as reasonably practicable and in any event no later than a
date falling 90 days after the Restructuring Effective Date.]3
Compliance with the requirement in this paragraph (a) shall be determined on a
pro forma basis and as of and for the 52 week period ended on the quarterly
3

NTD: Subject to further discussion.
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balance sheet date that precedes the Restructuring Effective Date by reference
to such financial statements or alternative source of financial infor mation for
which the Issuer has available information sufficient to be able to determine
such compliance.
(b)

(c)

(d)

The Issuer shall ensure that each UK&I Subsidiary which is acquired or
incorporated by the Group on or after the Restructuring Effective Date (other
than dormant companies and any Permitted SPV) shall, within 10 Business
Days of being acquired or incorporated:
(i)

accede as a Guarantor; and

(ii)

grant Transaction Security over their material assets in favour of the
Security Agent as required by, and on terms consistent with, the
Transaction Security Documents as of the date of this Agreement and
the Agreed Security Principles.

The Issuer shall ensure that each Non-UK&I Subsidiary that is granting any
Security or any guarantee, indemnity or other assurance against loss to or for
the benefit of any Liabilities (as defined in the Intercreditor Agreement) has:
(i)

acceded as a Guarantor; and

(ii)

granted Transaction Security over their material assets in favour of the
Security Agent as required by, and on terms consistent with, the Agreed
Security Principles.

The Issuer shall ensure that each Restricted Subsidiary which guarantees any of
the Super Senior Facility Agreement and/or Priority Senior Secured Notes shall,
within 10 Business Days of such Restricted Subsidiary guaranteeing any of the
Super Senior Facility Agreement and/or Priority Senior Secured Notes:
(i)

accede as a Guarantor; and

(ii)

grant Transaction Security over their material assets in favour of the
Security Agent as required by, and on terms consistent with, the
Transaction Security Documents as of the date of this Agreement and
the Agreed Security Principles.

20.19 Further assurance
(a)

Subject to the Agreed Security Principles and the terms of the Transactio n
Security Documents, each Obligor shall (and the Issuer shall procure that each
Restricted Subsidiary will) promptly do all such acts or execute all such
documents (including assignments, transfers, mortgages, charges, notices and
instructions) as the Security Agent may reasonably specify (and in such form as
the Security Agent may reasonably require in favour of the Security Agent or
its nominee(s)):
(i)

to perfect the Security created or intended to be created under or
evidenced by the Transaction Security Documents (which may include
the execution of a mortgage, charge, assignment or other Security over
all or any of the assets which are, or are intended to be, the subject of
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the Transaction Security) or for the exercise of any rights, powers and
remedies of the Security Agent or the Finance Parties provided by or
pursuant to the Finance Documents or by law;
(ii)

following the occurrence of a Declared Default, to facilitate the
realisation of the assets which are, or are intended to be, the subject of
the Transaction Security.

(b)

Subject to the Agreed Security Principles and the terms of the Transactio n
Security Documents, each Obligor shall (and the Issuer shall procure that each
Restricted Subsidiary shall) take all such action reasonably requested of it by
the Security Agent (including making all filings and registrations) as may be
necessary for the purpose of the creation, perfection, protection or maintena nce
of any Transaction Security conferred or intended to be conferred on the
Security Agent or the Finance Parties by or pursuant to the Finance Documents.

(c)

In relation to any provision of this Agreement which requires the Obligors or
any member of the Group to deliver any document for the purposes of granting
any guarantee or Security for the benefit of all or any of the Finance Parties, the
Security Agent agrees to execute as soon as reasonably practicable any such
agreed form document which is presented to it for execution.

20.20 People with Significant Control regime
Each Obligor shall (and the Issuer shall ensure that each other member of the Group
will):
(a)

within the relevant timeframe, comply with any notice it receives pursuant to
Part 21A of the Companies Act 2006 from any company incorporated in the
United Kingdom whose shares are the subject of the Transaction Security; and

(b)

promptly provide the Security Agent with a copy of that notice.

20.21 Security Confirmation
Each Obligor confirms that, with effect from (and including) the Restructur ing
Effective Date:
(a)

any Security created by it under the Transaction Security Documents extends to
the obligations of the Obligors under the Finance Documents;

(b)

the liabilities and obligations arising under this Agreement and the Finance
Documents shall form part of (but do not limit) the “Secured Obligations”, as
defined in each Transaction Security Document to which that Obligor is a party;

(c)

the Intercreditor Agreement, the Transaction Security Documents to which each
Obligor is a party, and any Security created thereunder continue in full force
and effect; and

(d)

save as disclosed in writing to the Noteholders prior to the date of this
Agreement, none of the Intercreditor Agreement or the Transaction Security
Documents has been amended, waived, superseded, released, or discharged.
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20.22 Intragroup Lenders
The Issuer shall ensure that any Non UK&I Subsidiary that makes any loan to or grants
any credit to or otherwise has an intercompany credit balance against any UK&I
Subsidiary (“Intragroup Loan”) shall accede to the Intercreditor Agreement as an
“Intra-Group Lender” within 10 Business Days after the (i) Restructuring Effective
Date or (ii) if later, the first date on which any such Intragroup Loan arises in respect
of that Non UK&I Subsidiary.
20.23 No disposition of Owned IP
(a)

The Company will not, and will not permit any member of the Group, to enter
into any agreement or other arrangement which transfers, sells, loans, disposes
of, licenses or otherwise has the commercial effect of a transfer, sale, loan,
disposal of, or license, or similar or equivalent arrangement, to Persons other
than the Company, or any Guarantor incorporated in England and Wales, any
Owned IP (including rights to or in respect of any Owned IP) except:
(i)

any licensing or franchise agreement or a legally and commercia lly
equivalent arrangement, in each case, which includes the express right
to use all or any part of such Owned IP by any Person, provided that
such agreement or arrangement: (A) does not include any, or permit such
Person any right to, transfer, loan, sell or dispose of (or any other such
transaction having a similar commercial effect) the legal or beneficia l
ownership of such Owned IP; (B) such agreement or arrangement is in
the ordinary course of business of the Group; and (C) (without limiting
Section 1.6 (Limitations on Affiliated Transactions) of Schedule 12 of
this Agreement) is based on the Group’s, or relevant member of the
Group’s, standard terms (including: (A) requiring any consideratio n,
fees, payment, revenues or other economic benefit in relation to such
arrangements to be paid in cash and to be paid to the Company or a
Guarantor incorporated in England and Wales (directly or indirectly,
provided that such sums are ultimately paid into a bank account of the
Company or a Guarantor incorporated in England and Wales), (B)
commercially standard termination rights; and (C) not containing any
terms or restrictions that could be reasonably expected to materially and
adversely prejudice the interest of the Noteholders in connection with
an enforcement of the Transaction Security or otherwise); or

(ii)

pursuant to a Permitted Sale of any Permitted SPV or Non UK&I
Subsidiary (other than any company to whom any Owned IP has been
transferred), in each case, in whole or in part for the purpose of this
clause (ii) (“IP Disposition”), provided that:
(A)

100% of the consideration of the IP Disposition is in cash and
that the IP Disposition is made at fair market value (and fair
market value is certified by a fairness opinion opining on the IP
Disposition in the context of the relevant Permitted Sale from an
independent and internationally reputable investment bank or
accounting firm),
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(B)

such consideration is paid directly to the Company or a
Guarantor incorporated in England and Wales,

(C)

no Owned IP (whether in part or in whole) shall form any part of
the IP Disposition except for:

(D)

(iii)

(1)

a sale or transfer of Owned IP specified listed in the
Trademark Schedule that are used in connection with the
business of any Non UK&I Subsidiary subject to the
Permitted Sale but excluding any Owned IP used in
United Kingdom or Ireland; or

(2)

a licensing agreement of any other Owned IP used in
connection with the business of the Non UK&I
Subsidiary subject to the Permitted Sale for the territories
in which such business operates (excluding the United
Kingdom or Ireland), and

subject to the terms of this Clause 20.23 (including the foregoing
paragraphs (A), (B) and (C)), the IP Disposition and the
Permitted Sale is otherwise made in accordance with this
Agreement; or

to effect, implement or consummate the China Group Transaction.

(b)

No part or whole of any Owned IP may be granted as collateral, security or
credit support for any creditor other than the Transaction Security.

(c)

No Transaction Security over any Owned IP may be released except in respect
of any Owned IP sold or transferred in a Permitted Sale in accordance with
paragraph 20.23(a)(ii)(C)(1) above.

(d)

In the event of any conflict between the terms of this Clause 20.23 and any other
provision of this Agreement, this Clause 20.23 shall prevail.

(e)

No member of the Group shall be permitted to amend, modify or waive the
terms of any licensing agreement entered into in connection with the China
Group Transaction in a manner that would be materially less favourable to the
Group or could reasonably be expected to materially and adversely affect the
interest of the Noteholders.

20.24 Super Senior Finance Documents
No member of the Group shall be permitted to amend, modify or waive the terms of
any Super Senior Finance Document in a manner that could reasonably be expected to
materially and adversely affect the interest of the Noteholders without the prior written
consent of the Majority Noteholders.
20.25 China Group Transaction
(a)

The Issuer shall ensure that no member of the Group amends, varies or waives
any term of the China Group Transaction Documents in any material respect,
without the prior written consent of the Agent (acting on the instructions of the
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Majority Noteholders), provided that (without limitation) any amendme nt,
variation or waiver:
(i)

that imposes a more onerous obligation on any member of the Group;

(ii)

which reduces, removes or restricts a right of any member of the Group
under or with respect to any of the China Group Transaction Documents;
or

(iii)

to any provision outlined in the China Group Transaction Term Sheet
(as defined in, and appended to, the Lock-Up Agreement),

shall constitute an amendment, variation or waiver of the terms of the China
Group Transaction Documents in a material respect.
(b)

The Issuer shall promptly notify the Agent if it becomes aware of any breach,
whether by any member of the Group or otherwise, of the China Group
Transaction Documents that could reasonably be expected to materially and
adversely affect the interests of the Group.

(c)

To the extent that any provision of the China Group Transaction Documents has
been breached by a person who is not a member of the Group (including, for the
avoidance of doubt, any person who is a licensee of Owned IP pursuant to the
China Group Tranaction Documents) and such breach adversely affects the
interests of the Group, the Issuer shall (or shall procure that another member of
the Group shall) exercise reasonable endeavours to enforce any rights that may
be available to the Group under the China Group Transaction Documents in
respect of that breach with a view to stopping, and/or recovering damages for,
that breach.

20.26 Issuer and Intermediate Holdco
(a)

The Issuer shall ensure that, at all times, it owns 100% of the total issued share
capital and capital stock of the Company.

(b)

The Company shall ensure that, at all times, it directly or indirectly owns 100%
of the total issued share capital and capital stock of all of the indirect
Subsidiaries of the Issuer.

20.27 Supplying Information
While Notes remain outstanding and are “restricted securities” within the meaning of
Rule 144(a)(3) under the Securities Act, the Issuer, during any period in which the
Issuer is not subject to and in compliance with Section 13 or 15(d) of the Exchange Act
and not exempt from reporting under Rule 12g3-2(b) under the Exchange Act, shall
furnish to holders of Notes and prospective purchasers of Notes designated by such
holders, upon the request of such holders or such prospective purchasers, the
information required to be delivered pursuant to Rule 144A(d)(4) under the Securities
Act.
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20.28 No Resales by the Issuer or the Guarantors
During the period from the Restructuring Effective Date until one year after the
Restructuring Effective Date, the Obligors will not, and will not permit any of their
controlled affiliates (as defined in Rule 144 under the Securities Act) to, resell any
Notes that have been acquired by any of them, except for Notes purchased by an Obligor
or any of its affiliates and resold in a transaction registered under the Securities Act or
in a transaction outside of the United States in reliance on Regulation S.
20.29 No Integration
None of the Issuer or any of its Subsiriaries or any of their respective affiliates (as
defined in Rule 501(b) of Regulation D under the Securities Act) will, directly or
through any agent, sell, offer for sale, solicit offers to buy or otherwise negotiate in
respect of, any security (as defined in the Securities Act), that is or will be integrated
with the sale of Notes in a manner that would require registration of the Notes under
the Securities Act.
20.30 No General Solicitation or Directed Selling Efforts
None of the Issuer or any of its Subsidiaries, nor any of their affiliates or any other
person acting on its or their behalf will (i) solicit offers for, or offer or sell, Notes by
means of any form of general solicitation or general advertising within the meaning of
Rule 502(c) of Regulation D under the Securities Act or in any manner involving a
public offering within the meaning of Section 4(a)(2) of the Securities Act or (ii) engage
in any directed selling efforts within the meaning of Regulation S, and all such persons
will comply with the offering restrictions requirement of Regulation S.
20.31 Investment Company Act
Each of of the Obligors will not become, at any time prior to the expiration of one year
after the Restructuring Effective Date, an open-end investment company, unit
investment trust, closed-end investment company or face-amount certificate company
that is or is required to be registered under Section 8 of the Investment Company Act.
20.32 Ratings
The Issuer shall use its best efforts to prepare all necessary materials and to cause senior
management of the Issuer and any UK&I Subsidiary to attend all presentations and all
meetings for the purposes of obtaining a public instrument rating from each of Moody's,
S&P and Fitch, within 90 days of the Restructuring Effective Date, provided that if the
rating is not obtained within such period, the Issuer shall provide a written notice to the
Noteholders (with a copy to the Agent) detailing the actions taken by the Issuer and
the cause of delay in obtaining such public instrument ratings and the Issuer shall
continue to use commercially reasonable endeavours thereafter to obtain such ratings.
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20.33 Conditions Subsequent
The Issuer shall (and shall procure that each relevant Obligor shall):

21.

(a)

within 21 days of entry into any Transaction Security Document entered into by
an Obligor incorporated in England and Wales, file a Form MR01 with UK
Companies House in relation to such Transaction Security Document;

(b)

within 21 days of entry into any Transaction Security Document entered into by
an Obligor incorporated in Ireland: (i) file the relevant Form C1 with the Irish
Companies Registration Office; and (ii) make the required notification to the
Irish Revenue Commissioner, in each case, in relation to such Transactio n
Security Document; and

(c)

within 5 Business Days of the Restructuring Effective Date, deliver to the
Security Agent any share certificates and blank stock transfer forms required
pursuant to paragraph 4(b) of Schedule 2 (Closing Conditions Precedent) to the
Restructuring Implementation Deed, which have not been delivered on or prior
to the Restructuring Effective Date due to administrative delay.

EVENTS OF DEFAULT
Each of the events or circumstances set out in this Clause 21 is an Event of Default
(save for Clause 21.15 (Acceleration) and Clause 21.16 (Permitted Transaction)).

21.1

Non-payment
An Obligor or Holdco does not pay on the due date any amount payable pursuant to a
Finance Document at the place at and in the currency in which it is expressed to be
payable unless:
(a)

(b)
21.2

its failure to pay is caused by:
(i)

administrative or technical error; or

(ii)

a Disruption Event; and

payment is made within three (3) Business Days of its due date.

Material non-compliance with covenants
(a)

A member of the Group does not comply with any provision of Section 1.1
(Limitation on Indebtedness), Section 1.2 (Limitation on Restricted Payments)
or Section 1.3 (Limitation on Liens) of Schedule 12 (Incurrence Covenants) in
any material respect.

(b)

A member of the Group makes any disposition of Intellectual Property which
results in a breach of the provisions of Clause 20.23 (No disposition of Owned
IP) or Section 1.5 (Limitation on Sales of Assets and Subsidiary Stock) of
Schedule 12 (Incurrence Covenants) in any material respect.

(c)

A member of the Group does not comply with any provision of Clause 20.33
(Conditions Subsequent).
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21.3

21.4

Other obligations
(a)

An Obligor or Holdco does not comply in any material respect with any
provision of the Finance Documents (other than those referred to in Clause 21.1
(Non-payment) or Clause 21.2 (Material non-compliance with covenants)).

(b)

No Event of Default under paragraph (a) above will occur if the failure to
comply is capable of remedy and is remedied within 30 days of the earlier of (i)
the Agent giving notice to the Issuer or relevant Obligor and (ii) the Issuer or an
Obligor becoming aware of the failure to comply.

Misrepresentation
Any representation or statement made or deemed to be made by an Obligor or Holdco
in the Finance Documents or in any other document delivered by or on behalf of any
Obligor or Holdco under or in connection with any Finance Document is or proves to
have been incorrect or misleading in any material respect when made or deemed to be
made (by reference to the facts and circumstances then existing), in each case provided
that the underlying circumstances giving rise to such misrepresentation (if capable of
remedy) are not remedied within 30 days of the earlier of (i) the Agent giving notice to
the Issuer of the failure to comply and (ii) the Issuer becoming aware of such
misrepresentation.

21.5

Cross default
(a)

Any Indebtedness of any member of the Obligor Group is not paid when due
nor within any originally applicable grace period.

(b)

Any Indebtedness of any member of the Obligor Group is declared to be or
otherwise becomes due and payable prior to its specified maturity as a result of
an event of default (however described).

(c)

Any commitment for any Indebtedness of any member of the Obligor Group is
cancelled or suspended by a creditor of any member of the Obligor Group as a
result of an event of default (however described).

(d)

Any creditor of any member of the Obligor Group becomes entitled to declare
any Indebtedness of any member of the Obligor Group due and payable prior to
its specified maturity as a result of an event of default (however described).

(e)

No Event of Default will occur under this Clause 21.5 if:
(i)

the relevant event or circumstance occurs in connection with the
Permitted Transaction;

(ii)

the aggregate amount of Indebtedness falling within paragraphs (a) to
(d) above is equal to or less than £20,000,000 (or its equivalent in any
other currency or currencies); or

(iii)

the Indebtedness is owed by one member of the Obligor Group to
another member of the Obligor Group.
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21.6

Insolvency
A member of the Obligor Group or Holdco admits in writing that it is, or is declared by
a court of competent jurisdiction to be, unable to pay its debts as they fall due other
than in connection with:

21.7

(a)

a Permitted Transaction;

(b)

its balance sheet liabilities exceeding its balance sheet assets; or

(c)

a member of the Obligor Group or Holdco managing its payables for working
capital purposes (excluding payables relating to borrowed money
Indebtedness).

Insolvency proceedings
(a)

Other than in connection with any Permitted Transaction, any legal proceedings
or other formal procedure or step is taken in relation to:
(i)

the suspension of payments, a moratorium of any indebtedness,
winding- up, dissolution, administration, examinership or reorganisa tio n
(by way of voluntary arrangement, scheme of arrangement or otherwise)
of any member of the Obligor Group or Holdco;

(ii)

a composition, compromise, assignment or arrangement with any
creditor of any member of the Obligor Group or Holdco;

(iii)

the appointment of a liquidator, receiver, administrative receiver,
administrator, examiner, compulsory manager or other similar officer in
respect of Holdco or any member of the Obligor Group or any of its
assets; or

(iv)

enforcement of any Security over any assets of any member of the
Obligor Group or Holdco,

or any analogous procedure or step is taken in any jurisdiction.
(b)

Paragraph (a) shall not apply to:
(i)

any winding-up petition which is frivolous or vexatious (including any
petition commenced solely on the basis of non-payment of rent during
the “relevant period” as defined in Section 82 of the Coronavirus Act
2020 (as such period may be extended, supplemented or replaced) or
equivalent period of protection under any analogous legislation or
instrument providing relief connection with COVID-19 in the United
Kingdom, Ireland or any other jurisdiction in which the Obligor Group
or Holdco has material operations) and is discharged, stayed or
dismissed as soon as reasonably practicable after commencement; or

(ii)

any step or procedure taken in respect of a Non UK&I Subsidiary in
connection with a Permitted Sale, or the winding-up of the business of
that Non UK&I Subsidiary.
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21.8

21.9

Creditors’ process
(a)

Any expropriation, attachment, sequestration, distress or execution or any
analogous process in any jurisdiction affects any asset or assets of an Obligor
or Holdco having an aggregate value of £20,000,000 and is not discharged
within 14 days.

(b)

Paragraph (a) shall not apply to any step or procedure taken in respect of a Non
UK&I Subsidiary in connection with a Permitted Sale, or the winding-up of that
Non UK&I Subsidiary.

Unlawfulness and invalidity
Subject to and save as provided for in the Legal Reservations and the Perfection
Requirements (other than in relation to paragraph (e) below):
(a)

it is or it becomes unlawful for Holdco or an Obligor or any other member of
the Group that is a party to the Intercreditor Agreement to perform any of its
obligations under the Finance Documents;

(b)

subject to the Legal Reservations, any Finance Document ceases to be in full
force and effect or any Transaction Security or any subordination created under
the Intercreditor Agreement ceases to be legal, valid, binding, enforceable or
effective;

(c)

any Transaction Security created or expressed to be created or evidenced by the
Transaction Security Documents ceases to be effective;

(d)

any material obligation or obligations of Holdco or any Obligor under the
Finance Documents or of Holdco or any other member of the Group under the
Intercreditor Agreement are not or cease to be legal, valid, binding or
enforceable; or

(e)

Holdco or any Obligor repudiates or rescinds a Finance Document or evidences
in writing an intention to repudiate or rescind a Finance Document,

which:
(i)

(other than in relation to paragraph (e) above) arise as a result of an event
or circumstance occurring after the date of the relevant Finance
Document (and excluding any action, step or matter taken, procured or
approved in writing by the requisite Finance Parties or expressly
permitted under the Finance Documents);

(ii)

materially and adversely affect the interests of the Noteholders as a
whole under the Finance Documents; and

(iii)

(if capable of remedy) are not remedied within 30 Business Days of the
earlier of the Agent giving notice to the Issuer or the relevant Obligor or
Holdco becoming aware of such event or circumstance.
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21.10 Intercreditor Agreement
(a)

Any party to the Intercreditor Agreement other than a Finance Party fails to
comply with any provisions of, or does not perform its obligations under, the
Intercreditor Agreement; or

(b)

a representation or warranty given by that party in the Intercreditor Agreement
is incorrect in any material respect,

and (i) (if the non-compliance or circumstances giving rise to the misrepresentation are
capable of remedy) such non-performance or misrepresentation is not remedied within
30 Business Days of the earlier of the Agent giving notice to the Issuer or the relevant
Obligor or Holdco becoming aware of the non-compliance or misrepresentation; and
(ii) such non-compliance or misrepresentation has a prejudicial effect on the
Noteholders.
21.11 Cessation of business
Any member of the Group (other than a Non UK&I Subsidiary in connection with a
Permitted Sale or the winding-up of that Non UK&I Subsidiary) suspends or ceases to
carry on (or threatens to suspend or cease to carry on) all or a material part of its
business, other than any suspension or cessation as a result of any public measures
implemented by Governmental Authorities in connection with COVID-19 that are
generally applicable in the United Kingdom, Ireland or any other jurisdiction in which
it has material operations and provided that any such suspension or cessation of the
Group’s business is reasonably expected to be of a non-permanent duration.
21.12 Audit qualification
The Issuer’s auditors or the auditors of the Group qualify the Annual Financia l
Statements described in paragraph (a)(1) of Schedule 11 (Information Undertakings)
other than when such audit qualification relates solely to COVID-19.
21.13 Expropriation
The authority or ability of any member of the Obligor Group to conduct its business is
limited or wholly or substantially curtailed by any seizure, expropriatio n,
nationalisation, intervention, restriction or other action by or on behalf of any
governmental, regulatory or other authority or other person in relation to any member
of the Obligor Group or any of its assets, other than any limitation or curtailment as a
result of any public measures implemented by Governmental Authorities in connection
with COVID-19 that are generally applicable in the United Kingdom, Ireland, or any
other jurisdiction in which it has material operations and provided that any such
limitation or curtailment to the Group’s business is reasonably expected to be of a nonpermanent duration.
21.14 Litigation
Any litigation, arbitration, administrative, governmental, regulatory or other
investigations, proceedings or disputes are formally commenced which could
reasonably be expected to be adversely determined and, if so adversely determined, has
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or could reasonably be expected to have a Material Adverse Effect under paragraphs
(b) and (c) thereof (but excluding any grace period).
21.15 Acceleration
Subject to Clause 21.16 (Permitted Transaction), on and at any time after the
occurrence of an Event of Default which is continuing the Agent may, and shall if so
directed by the Majority Noteholders, by notice to the Issuer:
(a)

cancel the Total Commitments at which time they shall immediately be
cancelled;

(b)

declare that all or part of the Notes, together with accrued interest, and all other
amounts accrued or outstanding under the Finance Documents (includ ing
amounts payable pursuant to Clause 10.3 (Redemption Fee)) be immediate ly
due and payable, at which time they shall become immediately due and payable;

(c)

declare that all or part of the Notes be payable on demand, at which time they
shall immediately become payable on demand by the Agent on the instructio ns
of the Majority Noteholders; and/or

(d)

exercise or direct the Security Agent to exercise any or all of its rights, remedies,
powers or discretions under the Finance Documents.

21.16 Permitted Transaction
(a)

Notwithstanding any other term of the Finance Documents, any steps taken or
the occurrence of any event in connection with a Permitted Transaction shall
not constitute a breach of any covenant or result in the occurrence of a Default
or an Event of Default, unless such step is contrary to any term or condition that
is expressly required under the terms of any Finance Document in relation to a
Permitted Transaction; and

(b)

Notwithstanding any other term of the Finance Documents, the Parties
acknowledge and agree that all liabilities arising in relation to the Facility B
Notes, including the full principal amount and any interest accruing on the
Facility B Notes, shall be released and discharged as part of the steps taken in
accordance with clauses [5.12 and 5.13 (Closing Step 5 (Partial Equitisation of
the New SSNs and allocation of equity in HoldCo))] of the Restructur ing
Implementation Deed on or around the date of this Agreement, including, for
the avoidance of doubt, the novation of any Facility B Notes to Holdco, and no
Make-whole Premium or other redemption or prepayment fee shall be payable
pursuant to Clause 10.3 (Redemption Fee) or any other term of the Finance
Documents in connection with such release and discharge.
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SECTION 9
CHANGES TO PARTIES
22.

CHANGES TO THE NOTEHOLDERS

22.1

Assignments and transfers by the Noteholders
Subject to this Clause 22, a Noteholder (the “Existing Noteholder”) may:
(a)

assign any of its rights;

(b)

transfer by novation any of its rights and obligations; or

(c)

sub-participate or enter into any other agreement or arrangement having an
economic effect substantially similar to a sub-participation of any of its rights
or obligations (a “Sub-Participation”),

under any Finance Document to another bank or financial institution or to a trust, fund,
vehicle, or other entity in each case, which is engaged in or established for the purpose
of making, purchasing or investing in loans and/or securities (the “New Noteholder”).
22.2

Conditions of assignment, transfer or Sub-Participation
(a)

The prior written consent of the Issuer is required before an Existing Noteholder
may make an assignment, transfer or Sub-Participation in accordance with
Clause 22.1 (Assignments and transfers by the Noteholders) to any person that
is not an Eligible Noteholder.

(b)

For the purpose of this Clause 22, a “Voting Sub-Participation” means a SubParticipation under which a Noteholder does not retain exclusive control over
all rights and obligations with respect to its Commitments under the Facilities,
including with respect to consents, waivers, modifications and amendments.

(c)

Subject to paragraph (d) below, the prior written consent of the Issuer is not
required before an Existing Noteholder may make an assignment, transfer or
Sub-Participation in accordance with Clause 22.1 (Assignments and transfers
by the Noteholders).

(d)

Notwithstanding any other provision of this Agreement or any other Finance
Documents, the prior written consent of the Issuer (acting in its sole discretion)
is required for any assignment, transfer or Sub-Participation to a person which
is (or is known by the Existing Noteholder that it will be) a Competitor, provided
that no person shall be considered to be a Competitor solely by reason of a
shareholder in the Group having its own affiliated lending business.

(e)

If the consent of the Issuer is required for any assignment, transfer or SubParticipation, then for all purposes under this Agreement and the other Finance
Documents, that assignment, transfer or Sub-Participation shall only become
effective once the written consent of the Issuer has been granted or deemed to
be granted.
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(f)

If any assignment, transfer or Sub-Participation is carried out in breach of this
Clause 22.2, such assignment, transfer or Sub-Participation shall be void and
deemed to have not occurred.

(g)

Unless the Issuer and the Agent otherwise agree and except as provided below,
if an Existing Noteholder assigns or transfers all or any part of its participatio n
in the Facilities or its rights and obligations under this Agreement to a person
(other than to one of its Affiliates, another Noteholder or a Related Fund), such
transfer or assignment must be in a minimum amount of £10,000 (or its
equivalent in other currencies) and an integral multiple of £1,000 (or its
equivalent in other currencies) or, if it is a transfer or assignment of all of the
Existing Noteholder’s existing participation in the Facilities, in an amount equal
to such existing participation.

(h)

Unless the Issuer and the Agent otherwise agree and except as provided above,
if on the same date two or more Existing Noteholders are transferring part of
their participation in the Facilities to the same transferee or assignee, the
minimum amount so transferred by any Existing Noteholder to the transferee or
assignee may be less than £10,000 if the aggregate amount transferred or
assigned to that transferee or assignee on that date is at least £10,000 and
provided that each of the Existing Noteholders and the New Noteholder (in each
case, when aggregated with participation held by its respective Affiliates and
Related Funds) has, after the transfer or assignment, a participation in the
Facilities in a minimum amount of £10,000 (or its equivale nt in other
currencies) or, if it is a transfer or assignment of all of the Existing Noteholder’s
existing participation in the Facilities, in the case of the New Noteholder, in an
amount equal to such existing participation and, in the case of the Existin g
Noteholder that is transferring or assigning all of its existing participation, zero.

(i)

In determining compliance with paragraphs (g) and (h) above, any amount
transferred or assigned by or to an Existing Noteholder or New Noteholder shall
be aggregated with any amounts transferred or assigned by or held by its
respective Affiliates and Related Funds.

(j)

An assignment will only be effective:
(i)

on receipt by the Agent of a copy of the prior written consent of the
Issuer to the assignment as required pursuant to paragraph (c),(d) or (e)
above or receipt by the Agent and the Issuer of written confirma tio n
from the relevant Existing Noteholder that such consent is not required
or has been deemed to be granted;

(ii)

on receipt by the Agent (whether in the Assignment Agreement or
otherwise) of written confirmation from the New Noteholder (in form
and substance satisfactory to the Agent (acting reasonably)) that the
New Noteholder will assume the same obligations to the other Finance
Parties as it would have been under if it was an Original Noteholder;

(iii)

unless the New Noteholder is already a party to the Intercreditor
Agreement in its capacity as a Noteholder, the New Noteholder entering
into the documentation required for it to accede as a party to the
Intercreditor Agreement;
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(k)

(iv)

if the procedure set out in Clause 22.6 (Procedure for assignment) is
complied with; and

(v)

following the performance by the Agent of all necessary “know your
customer” or other similar checks under all applicable laws and
regulations in relation to such assignment to a New Noteholder, the
completion of which the Agent shall promptly notify to the Existing
Noteholder and the New Noteholder.

A transfer will only be effective:
(i)

on receipt by the Agent of a copy of the prior written consent of the
Issuer to the transfer as required pursuant to paragraph (c),(d) or (e)
above or evidence satisfactory to the Agent that such consent is not
required or has been deemed to be granted;

(ii)

unless the New Noteholder is already a party to the Intercreditor
Agreement in its capacity as a Noteholder, on the New Noteholder
entering into the documentation required for it to accede as a party to the
Intercreditor Agreement;

(iii)

if the procedure set out in Clause 22.5 (Procedure for transfer) is
complied with; and

(iv)

following the performance by the Agent of all necessary “know your
customer” or other similar checks under all applicable laws and
regulations in relation to such transfer to a New Noteholder, the
completion of which the Agent shall promptly notify to the Existing
Noteholder and the New Noteholder.

(l)

A Finance Party may not assign, transfer, sub-participate or otherwise subcontract any of its rights or obligations under the Finance Documents or change
its Facility Office if, as a result of such assignment, transfer, Sub-Participatio n
or change of Facility Office, an event or circumstance set out in Clause 7.1
(Illegality) would occur.

(m)

If:
(i)

a Noteholder assigns or transfers any of its rights or obligations under
the Finance Documents, enters into a Sub-Participation or changes its
Facility Office; and

(ii)

as a result of circumstances existing at the date the assignment, transfer,
Sub-Participation or change occurs, an Obligor would be obliged to
make a payment to the New Noteholder, Existing Noteholder or
Noteholder acting through its new Facility Office (respectively) under
Clause 12 (Increased Costs),

then the New Noteholder, the Existing Noteholder or Noteholder acting through
its new Facility Office (respectively) is only entitled to receive payment under
those Clauses to the same extent as the Existing Noteholder or Noteholder
absent the Sub-Participation or acting through its previous Facility Office
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(respectively) would have been entitled to if the assignment, transfer, SubParticipation or change of Facility Office (respectively) had not occurred.

22.3

(n)

Upon request by the Issuer, a Noteholder which has entered into a Voting Subparticipation shall promptly provide the Issuer with details of each subparticipant, including such sub-participants name and address, the principa l
amounts (and related interest amounts) of its interest in the Note(s) or other
obligations hereunder, and the nature of the Voting Sub-Participation.

(o)

A copy of each Confidentiality Undertaking required pursuant to any term of
this Agreement (together with any amendments to the Confidentia lity
Undertaking) shall, unless otherwise agreed by the Issuer or no information is
disclosed to any person under or in reliance on that Confidentiality Undertaking,
be provided to the Issuer at least three Business Days after its execution by the
potential New Noteholder (including, for the avoidance of doubt, an Increase
Noteholder) or sub-participant and a copy of any amendment to the
Confidentiality Undertaking will be provided to the Issuer promptly upon such
amendment taking effect. Any such Confidentiality Undertaking shall be
executed before any information is disclosed under or in reliance on that
Confidentiality Undertaking and before any Transfer Certificate, Assignme nt
Agreement or any agreement or documentation effecting a Sub-Participation is
entered into in relation to any assignment, transfer or Sub-Participation.

(p)

Each New Noteholder (by executing the Transfer Certificate or the Assignme nt
Agreement) and each sub-participant in respect of a Voting Sub-Participatio n
confirms, for the avoidance of doubt, that the Agent has authority to execute on
its behalf any amendment or waiver that has been approved by or on behalf of
the requisite Noteholder or Noteholders in accordance with this Agreement on
or prior to the date on which the transfer, assignment or Voting SubParticipation became effective and (to the extent applicable) that it is bound by
that decision to the same extent as the Existing Noteholder would have been had
it remained a Noteholder.

(q)

The Parties agree that, upon an assignment or a transfer effected by way of
novation in accordance with this Clause, the Security created by, together with
all rights and remedies under, the Transaction Security Documents shall be
maintained in full force and effect.

Assignment or transfer fee
Unless the Agent otherwise agrees and excluding an assignment or transfer made (a) to
an Affiliate of a Noteholder or (b) to a Related Fund, the New Noteholder shall, on the
date upon which an assignment or transfer takes effect, pay to the Agent (for its own
account) a fee of £3,500.

22.4

Limitation of responsibility of Existing Noteholders
(a)

Unless expressly agreed to the contrary, an Existing Noteholder makes no
representation or warranty and assumes no responsibility to a New Noteholder
for:
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(i)

the legality, validity, effectiveness, adequacy or enforceability of the
Transaction Documents, the Transaction Security or any other
documents;

(ii)

the financial condition of any Obligor;

(iii)

the performance and observance by any Obligor or any other member of
the Group of its obligations under the Transaction Documents or any
other documents; or

(iv)

the accuracy of any statements (whether written or oral) made in or in
connection with any Transaction Document or any other document,

and any representations or warranties implied by law are excluded.
(b)

22.5

Each New Noteholder confirms to the Existing Noteholder and the other
Finance Parties that it:
(i)

has made (and shall continue to make) its own independent investiga tio n
and assessment of the financial condition and affairs of each Obligor and
its related entities in connection with its participation in this Agreement
and the other Finance Documents and has not relied exclusively on any
information provided to it by the Existing Noteholder or any other
Finance Party in connection with any Transaction Document or the
Transaction Security; and

(ii)

will continue to make its own independent appraisal of the
creditworthiness of each Obligor and its related entities whilst any
amount is or may be outstanding under the Finance Documents or any
Commitment is in force.

(c)

Each New Noteholder confirms to the Issuer that it has all Authorisatio ns
required for lending to the Issuer.

(d)

Nothing in any Finance Document obliges an Existing Noteholder to:
(i)

accept a re-transfer or re-assignment from a New Noteholder of any of
the rights and obligations assigned or transferred under this Clause 22;
or

(ii)

support any losses directly or indirectly incurred by the New Noteholder
by reason of the non-performance by any Obligor of its obligatio ns
under the Transaction Documents or otherwise.

Procedure for transfer
(a)

Subject to the conditions set out in Clause 22.2 (Conditions of assignment,
transfer or Sub-Participation), a transfer is effected in accordance with
paragraph (c) below when the Agent executes an otherwise duly comple ted
Transfer Certificate delivered to it by the Existing Noteholder and the New
Noteholder. The Agent shall, subject to paragraph (b) below, as soon as
reasonably practicable after receipt by it of a duly completed Transfer
Certificate appearing on its face to comply with the terms of this Agreement and
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delivered in accordance with the terms of this Agreement, execute that Transfer
Certificate.

22.6

(b)

The Agent shall only be obliged to execute a Transfer Certificate delivered to it
by the Existing Noteholder and the New Noteholder once it is satisfied it has
complied with all necessary “know your customer” or other similar checks
under all applicable laws and regulations in relation to the transfer to such New
Noteholder.

(c)

Subject to Clause 22.9 (Pro rata interest settlement), on the Transfer Date:
(i)

to the extent that in the Transfer Certificate the Existing Noteholder
seeks to transfer by novation its rights and obligations under the Finance
Documents and in respect of the Transaction Security each of the
Obligors and the Existing Noteholder shall be released from further
obligations towards one another under the Finance Documents and in
respect of the Transaction Security and their respective rights against
one another under the Finance Documents and in respect of the
Transaction Security shall be cancelled (being the “Discharged Rights
and Obligations”);

(ii)

each of the Obligors and the New Noteholder shall assume obligatio ns
towards one another and/or acquire rights against one another which
differ from the Discharged Rights and Obligations only insofar as that
Obligor or other member of the Group and the New Noteholder have
assumed and/or acquired the same in place of that Obligor and the
Existing Noteholder;

(iii)

the Agent, the Security Agent, the New Noteholder and the other
Noteholders, shall acquire the same rights and assume the same
obligations between themselves and in respect of the Transactio n
Security as they would have acquired and assumed had the New
Noteholder been an Original Noteholder with the rights, and/or
obligations acquired or assumed by it as a result of the transfer and to
that extent the Agent, the Security Agent, and the Existing Noteholder
shall each be released from further obligations to each other under the
Finance Documents; and

(iv)

the New Noteholder shall become a Party as a “Noteholder”.

Procedure for assignment
(a)

Subject to the conditions set out in Clause 22.2 (Conditions of assignment,
transfer or Sub-Participation), an assignment may be effected in accordance
with paragraph (c) below when the Agent executes an otherwise duly completed
Assignment Agreement delivered to it by the Existing Noteholder and the New
Noteholder. The Agent shall, subject to paragraph (b) below, as soon as
reasonably practicable after receipt by it of a duly completed Assignme nt
Agreement appearing on its face to comply with the terms of this Agreement
and delivered in accordance with the terms of this Agreement, execute that
Assignment Agreement.
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(b)

The Agent shall only be obliged to execute an Assignment Agreement delivered
to it by the Existing Noteholder and the New Noteholder once it is satisfied it
has complied with all necessary “know your customer” or other similar checks
under all applicable laws and regulations in relation to the assignment to such
New Noteholder.

(c)

Subject to Clause 22.9 (Pro rata interest settlement), on the Transfer Date:

(d)

22.7

(i)

the Existing Noteholder will assign absolutely to the New Noteholder
its rights under the Finance Documents and in respect of the Transactio n
Security expressed to be the subject of the assignment in the Assignme nt
Agreement;

(ii)

the Existing Noteholder will be released from the obligations (the
“Relevant Obligations”) expressed to be the subject of the release in
the Assignment Agreement (and any corresponding obligations by
which it is bound in respect of the Transaction Security); and

(iii)

the New Noteholder shall become a Party as a “Noteholder” and will be
bound by obligations equivalent to the Relevant Obligations.

Noteholders may utilise procedures other than those set out in this Clause 22.6
to assign their rights under the Finance Documents (but not, without the consent
of the relevant Obligor or unless in accordance with Clause 22.5 (Procedure for
transfer), to obtain a release by that Obligor from the obligations owed to that
Obligor by the Noteholders nor the assumption of equivalent obligations by a
New Noteholder) provided that they comply with the conditions set out in
Clause 22.2 (Conditions of assignment, transfer or Sub-Participation).

Copy of Transfer Certificate, Assignment Agreement or Increase Confirmation
The Agent shall, as soon as reasonably practicable after it has executed a Transfer
Certificate, an Assignment Agreement or an Increase Confirmation, send to the Issuer
a copy of that Transfer Certificate, Assignment Agreement or Increase Confirmation.

22.8

Security over Noteholders’ rights
In addition to the other rights provided to Noteholders under this Clause 22, each
Noteholder may without consulting with or obtaining consent from any Obligor (but
subject to paragraph (e) of Clause 22.2 (Conditions of assignment, transfer or SubParticipation)) at any time charge, assign or otherwise create Security in or over
(whether by way of collateral or otherwise) all or any of its rights under any Finance
Document to secure obligations of that Noteholder, including, without limitation:
(a)

any charge, assignment or other Security to secure obligations to a federal
reserve or central bank; and

(b)

in the case of any Noteholder which is a fund, any charge, assignment or other
Security granted to any holders (or trustees or representatives of holders) of
obligations owed, or securities issued, by that Noteholder as security for those
obligations or securities, except that no such charge, assignment or Security
shall at any time:
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22.9

(i)

release a Noteholder from any of its obligations under the Finance
Documents or substitute the beneficiary of the relevant charge,
assignment or other Security for the Noteholder as a party to any of the
Finance Documents; or

(ii)

require any payments to be made by an Obligor or grant to any person
any more extensive rights than those required to be made or granted to
the relevant Noteholder under the Finance Documents.

Pro rata interest settlement
If the Agent has notified the Noteholders that it is able to distribute interest payments
on a “pro rata basis” to Existing Noteholders and New Noteholders then (in respect of
any transfer pursuant to Clause 22.5 (Procedure for transfer) or any assignme nt
pursuant to Clause 22.6 (Procedure for assignment) the Transfer Date of which, in each
case, is after the date of such notification and is not on the last day of an Interest Period):
(a)

any interest or fees in respect of the relevant participation which are expressed
to accrue by reference to the lapse of time shall continue to accrue in favour of
the Existing Noteholder up to but excluding the Transfer Date (“Accrue d
Amounts”) and shall become due and payable to the Existing Noteholder
(without further interest accruing on them) on the last day of the current Interest
Period; and

(b)

the rights assigned or transferred by the Existing Noteholder will not include
the right to the Accrued Amounts so that, for the avoidance of doubt:
(i)

when the Accrued Amounts become payable, those Accrued Amounts
will be payable for the account of the Existing Noteholder; and

(ii)

the amount payable to the New Noteholder on that date will be the
amount which would, but for the application of this Clause 22.9, have
been payable to it on that date, but after deduction of the Accrued
Amounts.

In this Clause 22.9 references to “Interest Period” shall be construed to include a
reference to any other period for accrual of fees.
22.10 Transfer, assignment and Sub-Participation Costs and Expenses
Other than as set out in Clause 11.5 (Stamp Taxes), the Obligors shall not be liable for
any Taxes, notarial and security registration or perfection fees, costs, fees, expenses,
gross-up or increased costs that result from an assignment, transfer or Sub-Participatio n
of any Commitment.
23.

DEBT PURCHASE TRANSACTIONS
The Issuer shall not, and shall procure that each other member of the Group shall not
(i) enter into any Debt Purchase Transaction or (ii) beneficially own all or any part of
the share capital of a company that is a Noteholder or a party to a Debt Purchase
Transaction of the type referred to in paragraphs (b) or (c) of the definition of “Debt
Purchase Transaction”.
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24.

CHANGES TO THE OBLIGORS

24.1

Assignment and transfers by Obligors
No Obligor or any other member of the Group may assign any of its rights or transfer
any of its rights or obligations under the Finance Documents (other than pursuant to
(i) Clause 24.2 (Resignation of an Obligor), (ii) a Permitted Reorganisation, (iii) the
novation of any Facility B Notes to Holdco pursuant to paragraph (b) of Clause 21.16
(Permitted Transaction) or (iv) otherwise as expressly permitted under the terms of this
Agreement).

24.2

Resignation of an Obligor
(a)

(b)

(c)

24.3

The Issuer may request that an Obligor or any member of the Group which is
its Holding Company ceases to be a Guarantor by delivering a Resignatio n
Letter to the Agent if:
(i)

it is the subject of a disposal expressly permitted under and in
compliance with this Agreement to a person who is not a member of the
Group and pursuant to which it will cease to be a member of the Group
(a “Third Party Disposal”);

(ii)

in the case of a Permitted SPV, it is required to implement or facilitate a
Permitted Sale or a Permitted Reorganisation; or

(iii)

the Majority Noteholders (or, if required under Clause 34.3 (Super
Majority Noteholder Matters), the Super Majority Noteholders) have
consented to the resignation of that Obligor.

The Agent shall accept a Resignation Letter and notify the Issuer and the other
Finance Parties of its acceptance if:
(i)

that Guarantor is not the Issuer; and

(ii)

no payment is due and payable from that Guarantor under Clause 16.1
(Guarantee and indemnity); and

Upon notification by the Agent to the Issuer of its acceptance of the resignatio n
of a Guarantor, that entity shall cease to be a Guarantor and shall have no further
rights or obligations under the Finance Documents as a Guarantor, except that
the resignation pursuant to paragraph (a)(i) above shall not take effect (and that
entity will continue to have rights and obligations under the Finance
Documents) until the date on which the relevant Third Party Disposal takes
effect.

Additional Guarantors
(a)

Subject to compliance with the provisions of paragraphs (c) and (d) of Clause
19.9 (“Know your customer” checks) (save that, in respect of an entity which
becomes an Obligor on the Restructuring Effective Date, the requirement in
such provisions for five Business Days’ prior notice to be given to the Agent
shall not apply), the Issuer may request that any of its Subsidiaries become a
Guarantor.
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(b)

(c)

(d)

24.4

A member of the Group shall become a Guarantor if, subject to the Agreed
Security Principles:
(i)

a duly completed and executed Accession Deed is delivered to the
Agent; and

(ii)

the Agent has received (or waived the requirement to receive) all of the
documents and other evidence listed in Schedule 2 (Conditions
Precedent) in relation to that Additional Guarantor, each in form and
substance satisfactory to the Agent (acting on the instruction of the
Majority Noteholders).

The Agent shall, in connection with any accession of a Guarantor under this
Clause 24.3:
(i)

use reasonable endeavours to agree and/or confirm satisfaction of the
documents and evidence to be received by it pursuant to Schedule 2
(Conditions Precedent) within the time period reasonably requested by
the Issuer (or in the absence of such request, promptly); and

(ii)

notify the Issuer and the Noteholders promptly upon being satisfied that
it has received (in form and substance satisfactory to it (acting on the
instruction of the Majority Noteholders)) all the documents and other
evidence listed in Schedule 2 (Conditions Precedent).

The Agent (acting on the instructions of the Majority Noteholders) may agree
with the Issuer that the requirements under paragraph 24.3(b)(ii) above are to
be delivered and/or satisfied at a date later than the date on which the relevant
entity becomes an Additional Guarantor.

Release of Security
(a)

If requested by the Obligors’ Agent in connection with any Third Party
Disposal, the Security Agent (on behalf of the Secured Parties and with the
authority of the Secured Parties, which is hereby confirmed) shall, at the cost of
the Obligors’ Agent, release any undertaking or assets directly or indirectly the
subject of that disposal from the Transaction Security and, if applicable, issue
certificates of non-crystallisation, provided that any release shall not take effect
until the date on which the relevant Third Party Disposal takes effect.

(b)

If requested by the Obligors’ Agent in connection with a Permitted Sale
(without prejudice to any specific provisions of this Agreement expressly
relating to such Permitted Sale), the Security Agent (on behalf of the Secured
Parties and with the authority of the Secured Parties, which is hereby confir med)
shall, at the cost of the Obligors’ Agent, release such assets from the Transactio n
Security as the Obligors’ Agent may require in order to complete or facilita te
that Permitted Sale.

(c)

If requested by the Obligors’ Agent in connection with any transaction expressly
permitted (and subject to the satisfaction of any conditions required) under this
Agreement, the Security Agent (on behalf of the Secured Parties and with the
authority of the Secured Parties, which is hereby confirmed) shall, at the cost of
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the Obligors’ Agent, release any undertaking or assets directly or indirectly the
subject of that transaction from the Transaction Security and, if applicable, issue
certificates of non-crystallisation.
24.5

Noteholder Affiliates and Facility Office
(a)

This Clause is subject to Clause 2.4 (Lending Affiliates).

(b)

In respect of a Note (“Designated Note”) a Noteholder (a “Designating
Noteholder”) may at any time and from time to time designate (by written
notice to the Agent and the Issuer):
(i)

a substitute Facility Office from which it will hold Designated Notes (a
“Substitute Facility Office”); or

(ii)

nominate an Affiliate to act as the Noteholder of Designated Notes (a
“Substitute Affiliate Noteholder”).

(c)

A notice to nominate a Substitute Affiliate Noteholder must be in the form set
out in Schedule 16 (Form of Substitute Affiliate Noteholder Designation Notice)
and be countersigned by the relevant Substitute Affiliate Noteholder confir ming
it will be bound as a Noteholder under this Agreement in respect of the
Designated Notes in respect of which it acts as Noteholder.

(d)

The Designating Noteholder will act as the representative of any Substitute
Affiliate Noteholder it nominates for all administrative purposes under this
Agreement. The Issuer, the Obligors, the Agent and the other Finance Parties
will be entitled to deal only with the Designating Noteholder, except that
payments will be made in respect of Designated Notes to the Facility Office of
the Substitute Affiliates Noteholder. In particular the Commitments of the
Designating Noteholder will not be treated as reduced by the introduction of the
Substitute Affiliate Noteholder for voting purposes under this Agreement or the
other Finance Documents.

(e)

Save as mentioned in paragraph (d) above, a Substitute Affiliate Noteholder will
be treated as a Noteholder for all purposes under the Finance Documents and
having a Commitment equal to the principal amount of all Designated Notes in
which it is participating if and for so long as it continues to be a Substitute
Affiliate Noteholder under this Agreement.

(f)

A Designating Noteholder may revoke its designation of an Affiliate as a
Substitute Affiliate Noteholder by notice in writing to the Agent and the
Company provided that such notice may only take effect when there are no
Designated Notes outstanding to the Substitute Affiliate Noteholder. Upon such
Substitute Affiliate Noteholder ceasing to be a Substitute Affiliate Noteholder
the Designating Noteholder will automatically assume (and be deemed to
assume without further action by any Party) all rights and obligations previous ly
vested in the Substitute Affiliate Noteholder.

(g)

If a Designating Noteholder designates a Substitute Facility Office or Substitute
Affiliate Noteholder in accordance with this clause:
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(i)

Clause 12 (Increased Costs) shall apply as though the Substitute
Affiliate Noteholder were the Noteholder in respect of the Designated
Note (and had become such on the date the notice in the form of
Schedule 16 (Form of Substitute Affiliate Noteholder Designation
Notice) is delivered to the Agent and the Issuer in accordance with
paragraph (b) above); and

(ii)

the provisions of Clause 22.2 (Conditions of assignment, transfer or
Sub-Participation) shall apply to or in respect of any Substitute Affilia te
Noteholder or a Substitute Facility Office as though: (A) the Substitute
Affiliate Noteholder were a New Noteholder being transferred the rights
and obligations of the Noteholder in respect of the Designated Note
under the Finance Documents; or (B) the Substitute Facility Office were
a new Facility Office (including, for the avoidance of doubt and not
limited to, paragraphs (e) and (m) of Clause 22.2 (Conditions of
assignment, transfer or Sub-Participation) which shall be complied
with).
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SECTION 10
THE FINANCE PARTIES
25.

ROLE OF THE AGENT AND OTHERS

25.1

Appointment of the Agent

25.2

(a)

Each of the Noteholders appoints the Agent to act as its agent under and in
connection with the Finance Documents.

(b)

Each of the Noteholders authorises the Agent to exercise the rights,
authorities, confirmations, determinations, approvals, satisfactions,
and discretions specifically given to the Agent under or in connection
Finance Documents together with any other incidental rights,
authorities and discretions.

powers,
opinions
with the
powers,

Duties of the Agent
(a)

Subject to paragraph (b) below, the Agent shall promptly forward to a Party the
original or a copy of any document which is delivered to the Agent for that Party
by any other Party.

(b)

Without prejudice to Clause 22.7 (Copy of Transfer Certificate, Assignment
Agreement or Increase Confirmation), paragraph (a) above shall not apply to
any Transfer Certificate, Assignment Agreement or Increase Confirmation.

(c)

Except where a Finance Document specifically provides otherwise, the Agent
is not obliged to review or check the adequacy, accuracy or completeness of any
document it forwards to another Party.

(d)

If the Agent receives notice from a Party referring to this Agreement, describing
a Default and stating that the circumstance described is a Default, it shall
promptly notify the other Finance Parties.

(e)

If the Agent is aware of the non-payment of any principal, interest, commitme nt
fee or other fee payable to a Finance Party (other than the Agent) under this
Agreement it shall promptly notify the other Finance Parties.

(f)

The Agent shall provide to the Issuer within three Business Days of a request
by the Issuer (acting reasonably), a list (which may be in electronic form) setting
out the names of the Noteholders as at the date of that request, their respective
Commitments, the address and fax number (and the department or officer, if
any, for whose attention any communication is to be made) of each Noteholder
for any communication to be made or document to be delivered under or in
connection with the Finance Documents, the electronic mail address and/or any
other information required to enable the sending and receipt of information by
electronic mail or other electronic means to and by each Noteholder to whom
any communication under or in connection with the Finance Documents may
be made by that means and the account details of each Noteholder for any
payment to be distributed by the Agent to that Noteholder under the Finance
Documents.
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25.3

25.4

(g)

The Agent’s duties under the Finance Documents are solely mechanical and
administrative in nature.

(h)

Upon the Agent becoming an Impaired Agent each Noteholder shall be, upon
request, given a copy of the list of Noteholders by the Issuer.

(i)

The Agent shall have only those duties, obligations and responsibilities
expressly specified in the Finance Documents to which it is expressed to be a
party (and no others shall be implied).

Majority Noteholders’ instructions
(a)

Unless a contrary indication appears in a Finance Document, the Agent shall (i)
exercise any right, power, authority or discretion vested in it as Agent in
accordance with any instructions given to it by the Majority Noteholders (or, if
so instructed by the Majority Noteholders, refrain from exercising any right,
power, authority or discretion vested in it as Agent) and (ii) not be liable for any
act (or omission) if it acts (or refrains from taking any action) in accordance
with an instruction of the Majority Noteholders.

(b)

Unless a contrary indication appears in a Finance Document, any instructio ns
given by the Majority Noteholders will be binding on all the Finance Parties
save for the Security Agent.

(c)

The Agent may refrain from acting in accordance with the instructions of the
Majority Noteholders (or, if appropriate, the Noteholders or relevant class or
number of Noteholders) until it has received such indemnification and/ or
security as it may require for any cost, loss or liability (together with any
associated VAT) which it may incur in complying with the instructions.

(d)

In the absence of instructions from the Majority Noteholders (or, if appropriate,
the Noteholders or relevant class or number of Noteholders), the Agent may act
(or refrain from taking action) as it considers to be in the best interest of the
Noteholders.

(e)

The Agent is not authorised to act on behalf of a Noteholder (without first
obtaining that Noteholder’s consent) in any legal or arbitration proceedings
relating to any Finance Document. This paragraph (e) shall not apply to any
legal or arbitration proceeding relating to the perfection, preservation or
protection of rights under the Transaction Security Documents or enforceme nt
of the Transaction Security or Transaction Security Documents.

(f)

The Agent shall be entitled to request instructions, or clarification of any
instruction, from the Majority Noteholders as to whether, and in what manner,
it should exercise or refrain from exercising any right, power, authority or
discretion and the Agent may refrain from acting unless and until it receives any
such instructions or clarification that it has requested.

No fiduciary duties
(a)

Nothing in this Agreement constitutes the Agent and/or the Security Agent as a
trustee or fiduciary of any other person.
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(b)

25.5

None of the Agent or the Security Agent shall be bound to account to any
Noteholder for any sum or the profit element of any sum received by it for its
own account.

Business with the Group
The Agent and the Security Agent may accept deposits from, lend money to and
generally engage in any kind of banking or other business with any member of the
Group.

25.6

Rights and discretions
(a)

(b)

The Agent may rely on:
(i)

any representation, communication, notice or document believed by it
to be genuine, correct and appropriately authorised; and

(ii)

any statement made by a director, authorised signatory or employee of
any person regarding any matters which may reasonably be assumed to
be within his knowledge or within his power to verify.

The Agent may assume (unless it has received notice to the contrary in its
capacity as agent for the Noteholders) that:
(i)

no Default has occurred (unless it has actual knowledge of a Default
arising under Clause 21.1 (Non-payment));

(ii)

any right, power, authority or discretion vested in any Party or each
group of Noteholders has not been exercised; and

(iii)

any notice or request made by the Issuer (other than a Notes Subscriptio n
Request) is made on behalf of and with the consent and knowledge of
all the Obligors;

(iv)

any instructions received by it from the Majority Noteholders, any
Noteholders or any group of Noteholders are duly given in accordance
with the terms of the Finance Documents; and

(v)

unless it has received notice of revocation, that those instructions have
not been revoked,

and shall not be liable for any damages, costs or losses to any person, any
diminution in value or any liability whatsoever arising as a result of its so
relying.
(c)

The Agent may engage, pay for and rely on the advice or services of any
lawyers, accountants, surveyors or other experts.

(d)

The Agent may act in relation to the Finance Documents through its personnel
and agents and the Agent shall not:
(i)

be liable for any error of judgment made by any such person; or
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(ii)

be bound to supervise, or be in any way responsible for, any loss
incurred by reason of misconduct, omission or default on the part of any
such person,

unless such error or such loss was directly caused by the Agent’s gross
negligence or wilful misconduct

25.7

(e)

The Agent may disclose to any other Party any information it reasonably
believes it has received as agent under this Agreement.

(f)

Without prejudice to the generality of paragraph (e) above, the Agent may
disclose the identity of an Increased Costs Noteholder and/or a NonFunding/Competing Noteholder to the other Finance Parties and the Issuer and
shall disclose the same upon the written request of the Issuer or the Majority
Noteholders.

(g)

Notwithstanding any other provision of any Finance Document to the contrary,
the Agent is not obliged to do or omit to do anything if it would or might in its
reasonable opinion constitute a breach of any applicable law or regulation or a
breach of a fiduciary duty or duty of confidentiality.

(h)

Notwithstanding any provision of any Finance Document to the contrary, the
Agent is not obliged to expend or risk its own funds or otherwise incur any
financial liability in the performance of its duties, obligations or responsibilities
or the exercise of any right, power, authority or discretion if it has grounds for
believing the repayment of such funds or adequate indemnity against, or
security for, such risk or liability is not reasonably assured to it.

Responsibility for documentation
None of the Agent or the Security Agent is responsible for:

25.8

(a)

the adequacy, accuracy and/or completeness of any information (whether oral
or written) supplied by the Agent, an Obligor or any other person given in or in
connection with any Finance Document or the transactions contemplated in the
Finance Documents; or

(b)

the legality, validity, effectiveness, adequacy or enforceability of any Finance
Document or the Transaction Security or any other agreement, arrangement or
document entered into, made or executed in anticipation of or in connection
with any Finance Document or the Transaction Security.

No duty to monitor
The Agent shall not be bound to enquire:
(a)

whether or not any Default has occurred;

(b)

as to the performance, default or any breach by any Party of its obligations under
any Finance Document; or

(c)

whether any other event specified in any Finance Document has occurred.
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25.9

Exclusion of liability
(a)

Without limiting paragraph (b) below (and without prejudice to the provisio ns
of paragraph (e) of Clause 28.11 (Disruption to Payment Systems etc.)), the
Agent will not be liable (including, without limitation, for negligence or any
other category of liability whatsoever) for
(i)

any damages, costs or losses to any person, any diminution in value, or
any liability whatsoever arising as a result of taking or not taking any
action under or in connection with any Finance Document or the
Transaction Security, unless directly caused by its gross negligence or
wilful misconduct;

(ii)

exercising, or not exercising, any right, power, authority or discretion
given to it by, or in connection with, any Finance Document, the
Transaction Security or any other agreement, arrangement or document
entered into, made or executed in anticipation of, under or in connection
with, any Finance Document or the Transaction Security, unless directly
caused by its gross negligence or wilful misconduct; or

(iii)

without prejudice to the generality of paragraphs (i) and (ii) above, any
damages, costs or losses to any person, any diminution in value or any
liability whatsoever arising as a result of:
(A)

any act, event or circumstance not reasonably within its control;
or

(B)

the general risks of investment in, or the holding of assets in, any
jurisdiction,

including (in each case and without limitation) such damages, costs,
losses, diminution in value or liability arising as a result of:
nationalisation, expropriation or other governmental actions; any
regulation, currency restriction, devaluation or fluctuation; market
conditions affecting the execution or settlement of transactions or the
value of assets (including any Disruption Event); breakdown, failure or
malfunction of any third party transport, telecommunications, computer
services or systems; natural disasters or acts of God; war, terrorism,
insurrection or revolution; or strikes or industrial action,
unless directly caused by its gross negligence or wilful misconduct.
(b)

No Party (other than the Agent) may take any proceedings against any officer,
employee or agent of the Agent in respect of any claim it might have against the
Agent or in respect of any act or omission of any kind by that officer, employee
or agent in relation to any Finance Document or any Transaction Document and
any officer, employee or agent of the Agent may rely on this Clause 25.9
(Exclusion of liability) subject to Clause 1.6 (Third party rights) and the
provisions of the Third Parties Act.

(c)

The Agent will not be liable for any delay (or any related consequences) in
crediting an account with an amount required under the Finance Documents to
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be paid by the Agent if the Agent has taken all necessary steps as soon as
reasonably practicable to comply with the regulations or operating procedures
of any recognised clearing or settlement system used by the Agent for that
purpose.
(d)

Nothing in this Agreement shall oblige the Agent to carry out any “know your
customer” or other checks in relation to any person on behalf of any Noteholder
and each Noteholder confirms to the Agent that it is solely responsible for any
such checks it is required to carry out and that it may not rely on any statement
in relation to such checks made by the Agent.

(e)

Without prejudice to any provision of any Finance Document excluding or
limiting the Agent’s liability, any liability of the Agent arising under or in
connection with any Finance Document or the Transaction Security shall be
limited to the amount of actual loss which has been finally judicially determined
to have been suffered (as determined by reference to the date of default of the
Agent or, if later, the date on which the loss arises as a result of such default)
but without reference to any special conditions or circumstances known to the
Agent at any time which increase the amount of that loss. In no event shall the
Agent be liable for any loss of profits, goodwill, reputation, business
opportunity or anticipated saving, or for special, punitive, indirect or
consequential damages, whether or not the Agent has been advised of the
possibility of such loss or damages.

25.10 Noteholders’ indemnity to the Agent
Each Noteholder shall (in proportion to its share of the Total Commitments or, if the
Total Commitments are then zero, to its share of the Total Commitments immedia te ly
prior to their reduction to zero) indemnify the Agent, within three Business Days of
demand, against any cost, loss or liability (including, without limitation, for neglige nce
or any other category of liability whatsoever) incurred by the Agent (otherwise than by
reason of the Agent’s gross negligence or wilful misconduct) (or, in the case of any
cost, loss or liability pursuant to Clause 28.11 (Disruption to Payment Systems etc.)
notwithstanding the Agent’s negligence, gross negligence or any other category of
liability whatsoever but not including any claim based on the fraud of the Agent in
acting as Agent under the Finance Documents) (unless the Agent has been reimbursed
by an Obligor pursuant to a Finance Document).
25.11 Resignation of the Agent
(a)

The Agent may resign and appoint one of its Affiliates acting through an office
in the United Kingdom as successor by giving notice to the Noteholders and the
Issuer.

(b)

Alternatively the Agent may resign by giving 30 days’ notice to the Noteholders
and the Issuer, in which case the Majority Noteholders (after consultation with
the Issuer) may appoint a successor Agent (acting through an office in the
United Kingdom).

(c)

If the Majority Noteholders have not appointed a successor Agent in accordance
with paragraph (b) above within 20 days after notice of resignation was given,
the retiring Agent (after consultation with the Issuer and provided the Issuer
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does not wish to appoint a successor Agent (acting through an office in the
United Kingdom) of their own) may appoint a successor Agent (acting through
an office in the United Kingdom).
(d)

If the Agent wishes to resign because (acting reasonably) it has concluded that
it is no longer appropriate for it to remain as agent and the Agent is entitled to
appoint a successor Agent under paragraph (c) above, the Agent may (if it
concludes (acting reasonably) that it is necessary to do so in order to persuade
the proposed successor Agent to become a party to this Agreement as Agent)
agree with the proposed successor Agent amendments to this Clause 25 and any
other term of this Agreement dealing with the rights or obligations of the Agent
consistent with then current market practice for the appointment and protection
of corporate trustees together with any reasonable amendments to the agency
fee payable under this Agreement and those amendments will bind the Parties.

(e)

The retiring Agent shall make available to the successor Agent such documents
and records and provide such assistance as the successor Agent may reasonably
request for the purposes of performing its functions as Agent under the Finance
Documents.

(f)

The Agent’s resignation notice shall only take effect upon the appointment of a
successor.

(g)

Upon the appointment of a successor, the retiring Agent shall be discharged
from any further obligation in respect of the Finance Documents but shall
remain entitled to the benefit of this Clause 25. Any successor and each of the
other Parties shall have the same rights and obligations amongst themselves as
they would have had if such successor had been an original Party.

(h)

The Agent shall resign in accordance with paragraph (b) above (and, to the
extent applicable, shall use reasonable endeavours to appoint a successor Agent
pursuant to paragraph (c) above) if on or after the date which is three months
before the earliest FATCA Application Date relating to any payment to the
Agent under the Finance Documents, either:
(i)

the Agent fails to respond to a request under Clause 11.7 (FATCA
information) and the Issuer or a Noteholder reasonably believes that the
Agent will not be (or will have ceased to be) a FATCA Exempt Party on
or after that FATCA Application Date;

(ii)

the information supplied by the Agent pursuant to Clause 11.7 (FATCA
information) indicates that the Agent will not be (or will have ceased to
be) a FATCA Exempt Party on or after that FATCA Application Date;
or

(iii)

the Agent notifies the Issuer and the Noteholders that the Agent will not
be (or will have ceased to be) a FATCA Exempt Party on or after that
FATCA Application Date;

and (in each case) the Issuer or a Noteholder reasonably believes that a Party
will be required to make a FATCA Deduction that would not be required if the
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Agent were a FATCA Exempt Party, and the Issuer or that Noteholder, by notice
to the Agent, requires it to resign.
25.12 Replacement of the Agent
(a)

After consultation with the Issuer, the Majority Noteholders may, by giving 30
days’ notice to the Agent (or, at any time the Agent is an Impaired Agent, by
giving any shorter notice determined by the Majority Noteholders) replace the
Agent by appointing a successor Agent (acting through an office in the United
Kingdom).

(b)

The retiring Agent shall (at its own cost if it is an Impaired Agent and otherwise
at the expense of the Noteholders) make available to the successor Agent such
documents and records and provide such assistance as the successor Agent may
reasonably request for the purposes of performing its functio ns as Agent under
the Finance Documents.

(c)

The appointment of the successor Agent shall take effect on the date specified
in the notice from the Majority Noteholders to the retiring Agent. As from this
date, the retiring Agent shall be discharged from any further obligation in
respect of the Finance Documents (other than under paragraph (b) above) but
shall remain entitled to the benefit of this Clause 25 (and any agency fees for
the account of the retiring Agent shall cease to accrue from (and shall be payable
on) that date).

(d)

Any successor Agent and each of the other Parties shall have the same rights
and obligations amongst themselves as they would have had if such successor
had been an original Party.

25.13 Confidentiality
(a)

In acting as agent for the Finance Parties, the Agent shall be regarded as acting
through its agency division which shall be treated as a separate entity from any
other of its divisions or departments.

(b)

If information is received by another division or department of the Agent, it may
be treated as confidential to that division or department and the Agent shall not
be deemed to have notice of it.

(c)

Notwithstanding any other provision of any Finance Document to the contrary,
the Agent is not obliged to disclose to any other person (i) any confidentia l
information or (ii) any other information if the disclosure would or might in its
reasonable opinion constitute a breach of any law or a breach of a fiduciary duty.

25.14 Relationship with the Noteholders
(a)

Subject to Clause 22.9 (Pro rata interest settlement), the Agent may treat the
person shown in its records as Noteholder at the opening of business (in the
place of the Agent’s principal office as notified to the Finance Parties from time
to time) as the Noteholder acting through its Facility Office:
(i)

entitled to or liable for any payment due under any Finance Document
on that day; and
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(ii)

entitled to receive and act upon any notice, request, document or
communication or make any decision or determination under any
Finance Document made or delivered on that day,

unless it has received not less than five Business Days’ prior notice from that
Noteholder to the contrary in accordance with the terms of this Agreement.
(b)

Each Noteholder shall supply the Agent with any information that the Security
Agent may reasonably specify (through the Agent) as being necessary or
desirable to enable the Security Agent to perform its functions as Security
Agent. Each Noteholder shall deal with the Security Agent exclusively through
the Agent and shall not deal directly with the Security Agent.

(c)

Any Noteholder may by notice to the Agent appoint a person to receive on its
behalf all notices, communications, information and documents to be made or
dispatched to that Noteholder under the Finance Documents. Such notice shall
contain the address, fax number and (where communication by electronic mail
or other electronic means is permitted under Clause 30.6 (Electronic
communication)) electronic mail address and/or any other information required
to enable the sending and receipt of information by that means (and, in each
case, the department or officer, if any, for whose attention communication is to
be made) and be treated as a notification of a substitute address, fax number,
electronic mail address, department and officer by that Noteholder for the
purposes of Clause 30.2 (Addresses) and paragraph 30.6(a)(ii) of Clause 30.6
(Electronic communication) and the Agent shall be entitled to treat such person
as the person entitled to receive all such notices, communications, informa tio n
and documents as though that person were that Noteholder.

25.15 Credit appraisal by the Noteholders
Without affecting the responsibility of any Obligor for information supplied by it or on
its behalf in connection with any Finance Document, each Noteholder confirms to the
Agent that it has been, and will continue to be, solely responsible for making its own
independent appraisal and investigation of all risks arising under or in connection with
any Finance Document including but not limited to:
(a)

the financial condition, status and nature of each member of the Group;

(b)

the legality, validity, effectiveness, adequacy or enforceability of any Finance
Document and the Transaction Security and any other agreement, arrangeme nt
or document entered into, made or executed in anticipation of, under or in
connection with any Finance Document or the Transaction Security;

(c)

whether that Secured Party has recourse, and the nature and extent of that
recourse, against any Party or any of its respective assets under or in connection
with any Finance Document, the Transaction Security, the transactions
contemplated by the Finance Documents or any other agreement, arrangeme nt
or document entered into, made or executed in anticipation of, under or in
connection with any Finance Document;

(d)

the adequacy, accuracy and/or completeness of any information provided by the
Agent, any Party or by any other person under or in connection with any Finance
121

Document, the transactions contemplated by the Finance Documents or any
other agreement, arrangement or document entered into, made or executed in
anticipation of, under or in connection with any Finance Document; and
(e)

the right or title of any person in or to, or the value or sufficiency of any part of
the Charged Property, the priority of any of the Transaction Security or the
existence of any Security affecting the Charged Property.

25.16 Deduction from amounts payable by the Agent
If any Party owes an amount to the Agent (or the Security Agent) under the Finance
Documents the Agent (or the Security Agent) may, after giving notice to that Party,
deduct an amount not exceeding that amount from any payment to that Party which the
Agent (or the Security Agent) would otherwise be obliged to make under the Finance
Documents and apply the amount deducted in or towards satisfaction of the amount
owed. For the purposes of the Finance Documents that Party shall be regarded as having
received any amount so deducted.
25.17 Agent’s management time
Any amount payable to the Agent under Clause 13.3 (Indemnity to the Agent),
Clause 15 (Costs and expenses) and Clause 25.10 (Noteholders’ indemnity to the
Agent) shall include the cost of utilising the Agent’s management time or other
resources at a rate (if any) which has been agreed between the Agent and the Issuer ,
and is in addition to any fee paid or payable to the Agent under Clause 10 (Fees). Such
remuneration (if any) as may be agreed with the Issuer shall be paid by or on behalf of
the Issuer to the Agent in the manner and at the times agreed between the Agent and
the Issuer.
25.18 Reliance and engagement letters
Each Finance Party and Secured Party confirms that the Agent has authority to accept
on its behalf (and ratifies the acceptance on its behalf of any letters, certificates or
reports already accepted by the Agent) the terms of any reliance, hold harmless or
engagement or similar letters relating to any reports, certificates or letters provided by
accountants, auditors or other persons in connection with the Finance Documents or the
transactions contemplated in the Finance Documents and to bind it in respect of any
reports, certificates or letters and to sign such letters on its behalf and further confir ms
that it accepts the terms and qualifications set out in such letters.
25.19 Role of the Security Agent
The Security Agent shall, at all times, act in accordance with the terms set forth in the
Intercreditor Agreement. In acting or otherwise exercising its rights or performing its
duties under any of the Finance Documents, the Security Agent shall act in accordance
with the provisions of this Agreement and the Intercreditor Agreement and shall seek
any necessary instruction or direction from the Agent. In so acting, the Security Agent
shall have the rights, benefits, protections, indemnities and immunities set out in this
Agreement and the Intercreditor Agreement and shall not incur any liability to any Party
(other than by reason of or as a result of its gross negligence, wilful misconduct or
fraud).
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25.20 Intercreditor Agreement
The Finance Documents are subject to clause 15 (The Security Agent) of the
Intercreditor Agreement and, in the event of any inconsistency between the terms of
this Agreement and the terms of clause 15 (The Security Agent) of the Intercreditor
Agreement, the terms of clause 15 (The Security Agent) of the Intercreditor Agreement
shall prevail.
26.

CONDUCT OF BUSINESS BY THE FINANCE PARTIES
Without prejudice to Clause 14.1 (Mitigation), no provision of this Agreement will:
(a)

interfere with the right of any Finance Party to arrange its affairs (tax or
otherwise) in whatever manner it thinks fit;

(b)

oblige any Finance Party to investigate or claim any credit, relief, remission or
repayment available to it or the extent, order and manner of any claim; or

(c)

oblige any Finance Party to disclose any information relating to its affairs (tax
or otherwise) or any computations in respect of Tax.

27.

SHARING AMONG THE FINANCE PARTIES

27.1

Payments to Finance Parties
If a Finance Party (a “Recovering Finance Party”) receives or recovers (including by
way of set-off) any amount from an Obligor other than in accordance with Clause 28
(Payment Mechanics) (a “Recovered Amount”) and applies that amount to a payment
due under the Finance Documents, then:

27.2

(a)

the Recovering Finance Party shall, within three Business Days, notify details
of the receipt or recovery to the Agent;

(b)

the Agent shall determine whether the receipt or recovery is in excess of the
amount the Recovering Finance Party would have been paid had the receipt or
recovery been received or made by the Agent and distributed in accordance with
Clause 28 (Payment Mechanics), without taking account of any Tax which
would be imposed on the Agent in relation to the receipt, recovery or
distribution; and

(c)

the Recovering Finance Party shall, within three Business Days of demand by
the Agent, pay to the Agent an amount (the “Sharing Payment”) equal to such
receipt or recovery less any amount which the Agent determines may be
retained by the Recovering Finance Party as its share of any payment to be
made, in accordance with Clause 28.6 (Partial payments).

Redistribution of payments
The Agent shall treat the Sharing Payment as if it had been paid by the relevant Obligor
and distribute it between the Finance Parties (other than the Recovering Finance Party)
(the “Sharing Finance Parties”) in accordance with Clause 28.6 (Partial payments)
towards the obligations of that Obligor to the Sharing Finance Parties.
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27.3

Recovering Finance Party’s rights
On a distribution by the Agent under Clause 27.2 (Redistribution of payments) of a
payment received by a Recovering Finance Party from an Obligor, as between the
relevant Obligor and the Recovering Finance Party, an amount of the Recovered
Amount equal to the Sharing Payment will be treated as not having been paid by that
Obligor unless and to the extent such treatment would otherwise be prohibited by any
limitation set out in Clause 16 (Guarantee and Indemnity).

27.4

Reversal of redistribution
If any part of the Sharing Payment received or recovered by a Recovering Finance Party
becomes repayable and is repaid by that Recovering Finance Party, then:

27.5

(a)

each Sharing Finance Party shall, upon request of the Agent, pay to the Agent
for the account of that Recovering Finance Party an amount equal to the
appropriate part of its share of the Sharing Payment (together with an amount
as is necessary to reimburse that Recovering Finance Party for its proportion of
any interest on the Sharing Payment which that Recovering Finance Party is
required to pay) (the “Redistributed Amount”); and

(b)

as between the relevant Obligor and each relevant Sharing Finance Party, an
amount equal to the relevant Redistributed Amount will be treated as not having
been paid by that Obligor, unless and to the extent such treatment would
otherwise be prohibited by any limitation set out in Clause 16 (Guarantee and
Indemnity).

Exceptions
(a)

This Clause 27 shall not apply to the extent that the Recovering Finance Party
would not, after making any payment pursuant to this Clause, have a valid and
enforceable claim against the relevant Obligor.

(b)

A Recovering Finance Party is not obliged to share with any other Finance Party
any amount which the Recovering Finance Party has received or recovered as a
result of taking legal or arbitration proceedings, if:
(i)

it notified the other Finance Party of the legal or arbitration proceedings;
and

(ii)

the other Finance Party had an opportunity to participate in those legal
or arbitration proceedings but did not do so as soon as reasonably
practicable having received notice and did not take separate legal or
arbitration proceedings.

124

SECTION 11
ADMINISTRATION
28.

PAYMENT MECHANICS

28.1

Payments to the Agent

28.2

(a)

On each date on which an Obligor or a Noteholder is required to make a
payment under a Finance Document, that Obligor or Noteholder shall make the
same available to the Agent (unless a contrary indication appears in a Finance
Document) for value on the due date at the time and in such funds specified by
the Agent as being customary at the time for settlement of transactions in the
relevant currency in the place of payment.

(b)

Payment shall be made to such account in the principal financial centre of the
country of that currency (or, in relation to euro, in a principal financial centre in
such Participating Member State or London, as specified by the Agent) with
such bank as the Agent, in each case, specifies by not less than five Business
Days’ notice.

Distributions by the Agent
Each payment received by the Agent under the Finance Documents for another Party
shall, subject to Clause 28.3 (Distributions to an Obligor) and Clause 28.4 (Clawback)
be made available by the Agent as soon as practicable after receipt to the Party entitled
to receive payment in accordance with this Agreement (in the case of a Noteholder, for
the account of its Facility Office), to such account as that Party may notify to the Agent
by not less than five Business Days’ notice with a bank specified by that Party in the
principal financial centre of the country of that currency (or, in relation to euro, in the
principal financial centre of a Participating Member State or London, as specified by
that Party).

28.3

Distributions to an Obligor
The Agent may (with the consent of the Obligor or in accordance with Clause 29 (SetOff)) apply any amount received by it for that Obligor in or towards payment (on the
date and in the currency and funds of receipt) of any amount due from that Obligor
under the Finance Documents or in or towards purchase of any amount of any currency
to be so applied.

28.4

Clawback
(a)

Where a sum is to be paid to the Agent under the Finance Documents for another
Party, the Agent is not obliged to pay that sum to that other Party (or to enter
into or perform any related exchange contract) until it has been able to establish
to its satisfaction that it has actually received that sum.

(b)

If the Agent pays an amount to another Party and it proves to be the case that
the Agent had not actually received that amount, then the Party to whom that
amount (or the proceeds of any related exchange contract) was paid by the
Agent shall on demand refund the same to the Agent together with interest on
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that amount from the date of payment to the date of receipt by the Agent,
calculated by the Agent to reflect its cost of funds.
28.5

28.6

Impaired Agent
(a)

If, at any time, the Agent becomes an Impaired Agent, an Obligor or a
Noteholder which is required to make a payment under the Finance Documents
to the Agent in accordance with Clause 28.1 (Payments to the Agent) may
instead either pay that amount direct to the required recipient or pay that amount
to an interest-bearing account held with an Acceptable Bank and in relation to
which no Insolvency Event has occurred and is continuing, in the name of the
Obligor or the Noteholder making the payment and designated as a trust account
for the benefit of the Party or Parties beneficially entitled to that payment under
the Finance Documents. In each case such payments must be made on the due
date for payment under the Finance Documents.

(b)

All interest accrued on the amount standing to the credit of the trust account
shall be for the benefit of the beneficiaries of that trust account pro rata to their
respective entitlements.

(c)

A Party which has made a payment in accordance with this Clause 28.5 shall be
discharged of the relevant payment obligation under the Finance Documents
and shall not take any credit risk with respect to the amounts standing to the
credit of the trust account.

(d)

Promptly upon the appointment of a successor Agent in accordance with Clause
25.12 (Replacement of the Agent), each Party which has made a payment to a
trust account in accordance with this Clause 28.5 shall give all requisite
instructions to the bank with whom the trust account is held to transfer the
amount (together with any accrued interest) to the successor Agent for
distribution in accordance with Clause 28.2 (Distributions by the Agent).

Partial payments
(a)

(b)

If the Agent receives a payment for application against amounts due in respect
of any Finance Documents that is insufficient to discharge all the amounts then
due and payable by an Obligor under those Finance Documents, the Agent shall
apply that payment towards the obligations of that Obligor under those Finance
Documents in the following order:
(i)

first, in or towards payment pro rata of any unpaid fees, costs and
expenses of the Agent and the Security Agent under those Finance
Documents;

(ii)

secondly, in or towards payment pro rata of any accrued interest, fee or
commission due but unpaid under those Finance Documents; and

(iii)

thirdly, in or towards payment pro rata of any other sum due but unpaid
under the Finance Documents.

The Agent shall, if so directed by the Majority Noteholders, vary the order set
out in paragraphs 28.6(a)(ii) and (iii) above.
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(c)
28.7

28.8

28.9

Paragraphs (a) and (b) above will override any appropriation made by an
Obligor.

Set-off by Obligors
(a)

All payments to be made by an Obligor under the Finance Documents shall be
calculated and be made, save to the extent contemplated in Clause 6
(Redemption) without (and free and clear of any deduction for) set-off or
counterclaim (provided that nothing in the Finance Documents shall prevent, or
shall be construed so as to prevent, any member of the Group (i) setting-off any
amount or payment due from a Defaulting Noteholder against any amount or
payment owed by a member of the Group and provided further that in the event
of any such set-off by a member of the Group, for the purposes of the Finance
Documents, the Agent or, as the case may be, the Security Agent shall treat such
set-off as reducing only payments due to the relevant Defaulting Noteholder
and/or (ii) exercising any right of counterclaim against a Defaulting Noteholder
or any amount or payment due from a Defaulting Noteholder).

(b)

The Agent shall not be liable in any way for any action taken by it pursuant to
paragraph (a) above and, for the avoidance of doubt, the provisions of Clause
25.9 (Exclusion of liability) shall apply in relation thereto.

Business Days
(a)

Subject to Clause 9.2 (Payment of interest), any payment under the Finance
Documents which is due to be made on a day that is not a Business Day shall
be made on the next Business Day in the same calendar Month (if there is one)
or the preceding Business Day (if there is not).

(b)

During any extension of the due date for payment of any principal or Unpaid
Sum under this Agreement interest is payable on the principal or Unpaid Sum
at the rate payable on the original due date.

Currency of account
(a)

Subject to paragraphs (b) to (e) below, sterling is the currency of account and
payment for any sum due from an Obligor under any Finance Document.

(b)

A repayment or redemption of a Note or Unpaid Sum or a part of a Note or
Unpaid Sum shall be made in the currency in which that Note or Unpaid Sum
is denominated on its due date.

(c)

Each payment of interest shall be made in the currency in which the sum in
respect of which the interest is payable was denominated when that interest
accrued.

(d)

Each payment in respect of costs, expenses or Taxes shall be made in the
currency in which the costs, expenses or Taxes are incurred (unless otherwise
agreed with the Party to which such payment is to be made).

(e)

Any amount expressed to be payable in a currency other than the sterling shall
be paid in that other currency.
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28.10 Change of currency
(a)

(b)

Unless otherwise prohibited by law, if a single currency or currency unit
becomes the lawful currency of two or more countries or if a single currency or
currency unit ceases to be the lawful currency of one or more country or if more
than one currency or currency unit are at the same time recognised by the central
bank of any country as the lawful currency of that country, then:
(i)

any reference in the Finance Documents to, and any obligations arising
under the Finance Documents in, the currency of that country (or, as the
case may be, the relevant single currency) shall be translated into, or
paid in, the currency or currency units of that country designated by the
Agent (after consultation with the affected Noteholders and the Issuer
and in each case acting reasonably); and

(ii)

any translation from one currency or currency unit to another shall be at
the official rate of exchange recognised by the central bank or as
otherwise imposed by law for the conversion of that currency or
currency unit into the other, rounded up or down by the Agent (acting
reasonably), or at such other rate as may be agreed by the Issuer and the
Agent (each acting reasonably, in good faith and in accordance with the
provisions of sub-paragraph (i) above).

Without prejudice to paragraph (a) above, if a change in any currency of any
relevant country occurs (or if a single currency or currency unit ceases to be the
lawful currency of one or more country) after the date of this Agreement, the
Finance Documents will be amended to the extent to which the Agent, acting
reasonably and in good faith and after consultation with the Issuer, determines
to be necessary to satisfy the requirements of, and reflect the matters
contemplated by, paragraph (a) above, to reflect the change in currency or any
generally accepted financial conventions and market practice in the Relevant
Interbank Market relating to dealing in any new currency and, in each case, so
far as is reasonably practicable, to put the Obligors in no worse a position than
that which they would have been had such change or event not taken place. Any
such changes agreed upon in writing by the Agent and the Issuer shall be
binding upon the Parties as an amendment to (or, as the case may be, waiver of)
the terms of the Finance Documents notwithstanding the provisions of Clause
34 (Amendments and Waivers) and provided that no amendments shall be made
to the currency of any payment of principal or interest without the prior consent
of all the affected Noteholders.

28.11 Disruption to Payment Systems etc.
If either the Agent determines (acting on the instructions of the Majority Noteholders)
that a Disruption Event has occurred or the Agent is notified by the Issuer that a
Disruption Event has occurred:
(a)

the Agent may, and shall if requested to do so by the Issuer, consult with the
Issuer with a view to agreeing with the Issuer such changes to the operation or
administration of the Facilities as the Agent may deem necessary in the
circumstances;
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29.

(b)

the Agent shall not be obliged to consult with the Issuer in relation to any
changes mentioned in paragraph (a) if, in its opinion (acting reasonably and in
good faith), it is not practicable to do so in the circumstances and, in any event,
shall have no obligation to agree to such changes;

(c)

the Agent may consult with the Finance Parties in relation to any changes
mentioned in paragraph (a) but shall not be obliged to do so if, in its opinion, it
is not practicable to do so in the circumstances;

(d)

any such changes agreed upon by the Agent and the Issuer shall (whether or not
it is finally determined that a Disruption Event has occurred) be binding upon
the Parties as an amendment to (or, as the case may be, waiver of) the terms of
the Finance Documents notwithstanding the provisions of Clause 34
(Amendments and Waivers);

(e)

the Agent shall not be liable for any damages, costs or losses whatsoever
(including, without limitation for negligence, gross negligence or any other
category of liability whatsoever but not including any claim based on the fraud
of the Agent) arising as a result of its taking, or failing to take, any actions
pursuant to or in connection with this Clause 28.11; and

(f)

the Agent shall notify the Finance Parties of all changes agreed pursuant to
paragraph (d) above.

SET-OFF
Provided that a Declared Default has occurred and is continuing, a Finance Party may
set-off any matured obligation due from an Obligor under the Finance Documents (to
the extent beneficially owned by that Finance Party) against any matured obligatio n
owed by that Finance Party to that Obligor, regardless of the place of payment, booking
branch or currency of either obligation. If the obligations are in different currencies, the
Finance Party may convert either obligation at a market rate of exchange in its usual
course of business for the purpose of the set-off.

30.

NOTICES

30.1

Communications in writing
Any communication to be made under or in connection with the Finance Documents
shall be made in writing and, unless otherwise stated, may be made by fax or letter.

30.2

Addresses
The address and fax number (and the department or officer, if any, for whose attention
the communication is to be made) of each Party for any communication or document
to be made or delivered under or in connection with the Finance Documents is:
(a)

in the case of the Issuer or the Company, that identified with its name below;

(b)

in the case of each Noteholder or any other Obligor, that notified in writing to
the Agent on or prior to the date on which it becomes a Party; and
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(c)

in the case of the Agent or the Security Agent that identified with its name
below,

or any substitute address, fax number or department or officer as the Party may notify
to the Agent (or the Agent may notify to the other Parties, if a change is made by the
Agent) by not less than five Business Days’ notice.
30.3

Delivery
(a)

Any communication or document made or delivered by one person to another
under or in connection with the Finance Documents will only be effective:
(i)

if by way of fax, when received in legible form; or

(ii)

if by way of letter, when it has been left at the relevant address or five
Business Days after being deposited in the post postage prepaid in an
envelope addressed to it at that address,

and, if a particular department or officer is specified as part of its address details
provided under Clause 30.2 (Addresses), if addressed to that department or
officer.

30.4

(b)

Any communication or document to be made or delivered to the Agent or the
Security Agent will be effective only when actually received by the Agent or
Security Agent and then only if it is expressly marked for the attention of the
department or officer identified with the Agent’s or Security Agent’s signature
below (or any substitute department or officer as the Agent or Security Agent
shall specify for this purpose).

(c)

All notices from or to an Obligor shall be sent through the Agent. The Issuer
may make and/or deliver as agent of each Obligor notices and/or requests on
behalf of each Obligor.

(d)

Any communication or document made or delivered to the Issuer in accordance
with this Clause 30.3 will be deemed to have been made or delivered to each of
the Obligors.

(e)

Any communication or document which becomes effective in accordance with
paragraphs (a) to (d) above after 5.00 p.m. in the place of receipt shall be deemed
only to become effective on the following day.

Notification of address and fax number
Promptly upon receipt of notification of an address or fax number or change of address
or fax number pursuant to Clause 30.2 (Addresses) or changing its own address or fax
number, the Agent shall notify the other Parties.

30.5

Communication when Agent is Impaired Agent
If the Agent is an Impaired Agent the Parties may, instead of communicating with each
other through the Agent, communicate with each other directly and (while the Agent is
an Impaired Agent) all the provisions of the Finance Documents which require
communications to be made or notices to be given to or by the Agent shall be varied so
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that communications shall be made and notices given to, or by, all the relevant Parties
directly. This provision shall not operate after a replacement Agent has been appointed.
30.6

Electronic communication
(a)

30.7

Any communication to be made between any two Parties under or in connection
with the Finance Documents may be made by electronic mail or other electronic
means, to the extent that those two Parties agree that, unless and until notified
to the contrary, this is to be an accepted form of communication (with such
agreement to be deemed given by each person which is a Party at the date of
this Agreement) and if those two Parties:
(i)

notify each other in writing of their electronic mail address and/or any
other information required to enable the sending and receipt of
information by that means; and

(ii)

notify each other of any change to their address or any other such
information supplied by them.

(b)

Any electronic communication made between the Parties will be effective only
when actually received in readable form and in the case of any electronic
communication made by a Party to the Agent or the Security Agent only if it is
addressed in such a manner as the Agent or as the case may be, the Security
Agent, shall specify for this purpose.

(c)

Any electronic communication which becomes effective in accordance with
paragraphs (a) to (b) above after 5.00 p.m. in the place of receipt shall be deemed
only to become effective on the following day.

Use of websites
(a)

The Issuer may satisfy its obligation under this Agreement to deliver any
information in relation to those Noteholders (the “Website Noteholders”) who
accept this method of communication (and each Noteholder shall be deemed to
accept this method of communication unless it has expressly notified the Agent
to the contrary) by posting (either directly or by way of another Finance Party
posting) this information onto an electronic website designated by the Issuer
and the Agent (the “Designated Website”) if:
(i)

the Agent expressly agrees that it will accept communication of the
information by this method;

(ii)

both the Issuer and the Agent are aware of the address of and any
relevant password specifications for the Designated Website; and

(iii)

the information is in a format previously agreed between the Issuer and
the Agent.

If any Noteholder (a “Paper Form Noteholder”) does not agree to the delivery
of information electronically then the Agent shall notify the Issuer accordingly
and the Issuer shall at its own cost supply the information to the Agent (in
sufficient copies for each Paper Form Noteholder) in paper form. In any event,
if requested by the Agent, the Issuer shall at its own cost supply the Agent with
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at least one copy in paper form of any information required to be provided by
it.
(b)

The Agent shall supply each Website Noteholder with the address of and any
relevant password specifications for the Designated Website following
designation of that website by the Issuer and the Agent.

(c)

The Issuer (unless already notified by the person operating the Designated
Website) shall promptly upon becoming aware of its occurrence notify the
Agent (unless the Agent is operating the Designated Website) if:
(i)

the Designated Website cannot be accessed due to technical failure;

(ii)

the password specifications for the Designated Website change;

(iii)

any new information which is required to be provided under this
Agreement is posted onto the Designated Website;

(iv)

any existing information which has been provided under this Agreement
and posted onto the Designated Website is amended; or

(v)

the Issuer becomes aware that the Designated Website or any
information posted onto the Designated Website is or has been infected
by any electronic virus or similar software.

If the Issuer notifies the Agent under paragraph (c)(i) or paragraph (c)(v) above,
all information to be provided by the Issuer under this Agreement after the date
of that notice shall be supplied in paper form unless and until the Agent and
each Website Noteholder is satisfied that the circumstances giving rise to the
notification are no longer continuing.
(d)

30.8

Any Website Noteholder may request, through the Agent, one paper copy of
any information required to be provided under this Agreement which is posted
onto the Designated Website. The Issuer shall at its own cost comply with any
such request within 10 Business Days of receiving written details thereof from
the Agent.

English language
(a)

Any notice given under or in connection with any Finance Document must be
in English.

(b)

All other documents (other than the constitutional documents of any Obligor)
provided under or in connection with any Finance Document must be:
(i)

in English; or

(ii)

if not in English, and if so required by the Agent (acting reasonably),
accompanied by a certified English translation and, in this case, the
English translation will prevail unless the document is a constitutio na l,
statutory or other official document.
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31.

CALCULATIONS AND CERTIFICATES

31.1

Accounts
In any litigation or arbitration proceedings arising out of or in connection with a Finance
Document, the entries made in the accounts maintained by a Finance Party are prima
facie evidence of the matters to which they relate.

31.2

31.3

Certificates and determinations
(a)

Any certification or determination by a Finance Party of a rate or amount under
any Finance Document is, in the absence of manifest error, prima facie evidence
of the matters to which it relates.

(b)

Where any person gives a certificate on behalf of any parties to the Finance
Documents pursuant to any provision thereof and such certificate proves to be
incorrect, the individual shall incur no personal liability in consequence of such
certificate being incorrect save where such individual acted fraudulently in
giving such certificate (in which case any liability of such individual shall be
determined in accordance with applicable law).

Day count convention
Any interest, commission or fee accruing under a Finance Document will accrue from
day to day and is calculated on the basis of a year of 360 days consisting of twelve 30day months.

32.

PARTIAL INVALIDITY
If, at any time, any provision of a Finance Document is or becomes illegal, invalid or
unenforceable in any respect under any law of any jurisdiction, neither the legality,
validity or enforceability of the remaining provisions nor the legality, validity or
enforceability of such provision under the law of any other jurisdiction will in any way
be affected or impaired.

33.

REMEDIES AND WAIVERS
No failure to exercise, nor any delay in exercising, on the part of any Finance Party or
Secured Party, any right or remedy under a Finance Document shall operate as a waiver
of any such right or remedy or constitute an election to affirm any Finance Document.
No election to affirm any Finance Document on the part of any Finance Party shall be
effective unless it is in writing. No single or partial exercise of any right or remedy shall
prevent any further or other exercise or the exercise of any other right or remedy. The
rights and remedies provided in this Agreement are cumulative and not exclusive of
any rights or remedies provided by law.

34.

AMENDMENTS AND WAIVERS

34.1

Required consents
(a)

Subject to Clauses 34.2 (90 per cent. Noteholder matters) to 34.5 (Other
exceptions) below, any term of the Finance Documents may be amended or
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waived only with the consent of the Majority Noteholders and the Issuer, and
any such amendment or waiver will be binding on all Parties.
(b)

The Agent may effect, on behalf of any Finance Party, any amendment or
waiver permitted by this Clause 34 and any amendment or waiver made or
effected in accordance with the provisions of this Clause 34, or in accordance
with any other term of this Agreement or other Finance Documents shall, in
each case, be binding on all Parties.

(c)

Each Secured Party irrevocably and unconditionally authorises and instructs the
Agent without any further consent, sanction, authority or further confirma tio n
from them (for the benefit of the Agent and the Issuer) to execute any
documentation relating to a proposed amendment or waiver as soon as the
relevant documentation is agreed between the Issuer and the Agent and the
requisite Noteholder consent (if any) is obtained (or on such later date as may
be agreed by the Agent and Issuer). Without prejudice to the foregoing, the
Finance Parties shall enter into any documentation necessary to implement an
amendment or waiver once the relevant documentation is agreed between the
Issuer and the Agent and that amendment or waiver has been approved with the
requisite Noteholder consent (if any).

(d)

The Issuer may effect, as agent of each Obligor, any amendment or waiver
permitted by this Clause 34, and each Obligor agrees to any such amendment or
waiver agreed to by the Issuer.

This includes any amendment or waiver which would, but for this paragraph (d), require
the consent of all of the Guarantors.
34.2

90 per cent. Noteholder matters
Subject to Clause 34.4 (Structural Change) and Clause 34.5 (Other exceptions), an
amendment, waiver or (in the case of a Transaction Security Document) a consent of,
or in relation to, any term of any Finance Document that has the effect of changing or
which relates to:
(a)

the definition of “Majority Noteholders” or “Super Majority Noteholders” in
Clause 1.1 (Definitions);

(b)

any provision which expressly requires the consent of all the Noteholders;

(c)

an extension to the date of payment of any amount under the Finance
Documents (other than, for the avoidance of doubt, an extension pursuant to a
Structural Change);

(d)

a change in the currency of payment of any amount under the Finance
Documents (other than, for the avoidance of doubt, pursuant to a Structural
Change);

(e)

an increase in or extension of any Commitments or the Total Commitme nts
(other than, for the avoidance of doubt, pursuant to Clause 2.2 (Increase) or a
Structural Change);
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(f)

an extension of any Availability Period (other than, for the avoidance of doubt,
pursuant to a Structural Change);

(g)

Clause 2.3 (Finance Parties’ rights and obligations);

(h)

Clause 7.1 (Illegality);

(i)

the application of mandatory prepayment proceeds under paragraph (b) of
Clause 8.2 (Disposal Proceeds);

(j)

Clause 22 (Changes to the Noteholders) other than with respect to:
(i)

a waiver of the minimum transfer and hold amounts provided for in
paragraph (g) and (h) of Clause 22.2 (Conditions of assignment, transfer
or Sub-Participation) which is agreed between the Agent and the Issuer;
and

(ii)

a waiver of the transfer fees which are payable upon a transfer or
assignment under Clause 22.3 (Assignment or transfer fee) which is
agreed between the Agent, the relevant Existing Noteholder and New
Noteholder;

(k)

Clause 27 (Sharing Among the Finance Parties);

(l)

Clause 28.6 (Partial payments);

(m)

this Clause 34 (Amendments and Waivers);

(n)

Clause 37 (Governing Law);

(o)

Clause 38.1 (Jurisdiction of English courts); or

(p)

the redistribution (pursuant to clause 9 (Redistribution) of the Intercreditor
Agreement), the turnover of receipts (pursuant to clause 8 (Turnover of
Receipts) of the Intercreditor Agreement), the application of proceeds (pursuant
to clause 12 (Application of Proceeds) of the Intercreditor Agreement), the order
of priority or subordination, in each case, under the Intercreditor Agreement
(other than, for the avoidance of doubt, pursuant to a Structural Change) or the
governing law of the Intercreditor Agreement,

shall not be made without the prior consent of a Noteholder or Noteholders whose
Commitments aggregate 90 per cent. or more of the Total Commitments (or, if the Total
Commitments have been reduced to zero, aggregated 90 per cent. or more of the Total
Commitments immediately prior to that reduction) (in each case, other than in respect
of any amendments or waivers consequential on or required to implement or reflect a
Structural Change).
34.3

Super Majority Noteholder Matters
Subject to Clause 34.4 (Structural Change) and Clause 34.5 (Other exceptions), an
amendment, waiver or (in the case of a Transaction Security Document) a consent of,
or in relation to, any term of any Finance Document that has the effect of changing or
which relates to:
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(a)

(b)

the nature or scope of:
(i)

the guarantee and indemnity granted under Clause 16 (Guarantee and
Indemnity);

(ii)

the Charged Property; or

the release of all or substantially all of:
(i)

any guarantee and indemnity granted under Clause 16 (Guarantee and
Indemnity); or

(ii)

any Transaction Security,

shall not be made without the prior consent of the Super Majority Noteholders,
in each case, unless:
(A)

that release is conditional upon or is to become effective on or
following the prepayment and cancellation in full of all amounts
due and owing under the Finance Documents; or

(B)

such release is required to effect or implement a Third Party
Disposal, a Permitted Reorganisation of a Permitted SPV or a
Permitted Sale, in each case expressly permitted (or otherwise
approved) under and in accordance with this Agreement (and,
for the avoidance of doubt, such release shall include, in the case
of a disposal of shares in an Obligor, the release of not only any
Transaction Security over those shares but also any guarantee or
Transaction Security granted by that Obligor or any of its
Subsidiaries) provided that any release shall not take effect until
the date on which the relevant transaction takes effect,

in which case no consent for that release shall be required and the Secured
Parties shall (on the request and at the cost of the Issuer) promptly execute any
release documents required by the Issuer (together with any other documents of
a type contemplated by Clause 24.4 (Release of Security) required by the Issuer)
within the time period reasonably requested by the Issuer. This paragraph (b) is
without prejudice to the rights of the Issuer and the obligations of the Secured
Parties under Clause 24.4 (Release of Security). To the extent that replacement
Transaction Security is required from the transferee under the terms of the
Finance Documents, such Transaction Security will (subject to any other
requirements relating to the release, retaking, amendment or extension of the
Transaction Security under the Debt Documents) be granted on the same day as
(or before) the relevant disposal is effected.
34.4

Structural Change
(a)

For the purposes of this Agreement:
“Existing Tranche” means any Commitment in respect of, and any Note made
under, an existing Facility;
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“New Tranche” means any additional tranche, loan, note, facility
commitment;

or

“Structural Change” means an amendment, waiver or variation of the terms of
some or all of the Finance Documents that results in or is intended to result from
or has the effect of changing or which relates to:

(b)

(i)

the introduction of a New Tranche in any currency or currencies
(including by way of subdivision of an existing tranche or Facility)
under this Agreement which ranks pari passu with, or junior to, the
Facilities;

(ii)

any increase in or addition to or extension of any Commitment or Total
Commitment of any Noteholder (other than in accordance with Clause
2.2 (Increase));

(iii)

any extension of the Availability Period in respect of any Commitme nt
of any Noteholder;

(iv)

any redenomination into another currency of any Commitment of any
Noteholder;

(v)

a reduction in the Margin (other than in accordance with the definitio n
of Margin) or a reduction in the amount of any payment of principa l,
interest, fees or commission or other amount owing or payable to a
Noteholder under the Finance Documents;

(vi)

any extension to the date of payment of any amount owing or payable to
a Noteholder under the Finance Documents;

(vii)

any amendment to or change in the currency of any payment of
principal, interest, fees, commission or other amount owing or payable
to a Noteholder under the Finance Documents; or

(viii)

any change (including changes to, the taking of or the release coupled
with the retaking of Security and/or guarantees and changes to and/or
additional intercreditor arrangements), consequential on, incidental to or
required to implement or effect or reflect any of the adjustments referred
to in paragraphs (i) to (vii) above (inclusive).

If any amendment, waiver or consent is a Structural Change, that amendme nt,
waiver or consent shall not be made without the prior consent of the Issuer and:
(i)

each Noteholder that assumes a New Tranche or an increased Existing
Tranche, whose Existing Tranche (or participation) is being transferred,
whose Commitment is subject to an extended Availability Period or that
has an Existing Tranche (or participation), or is owed any amount, which
is subject, in each case, to a change in currency or to whom any amount
is owing in respect of which the date of payment is being extended or
which is being reduced or whose Margin, fee or commission is being
reduced (the “Participating Noteholder”); and
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(ii)
34.5

the Majority Noteholders (for which purpose the existing Commitme nts
of each Participating Noteholder will be taken into account).

Other exceptions
(a)

Each individual Noteholder may waive its right to a prepayment (includ ing,
without any limitation, by way of amendment or waiver to any of the provisions)
under Clause 8 (Mandatory Redemption Events) or any other amounts which
have become due and payable to it under this Agreement or any other Finance
Documents.

(b)

An Event of Default, Default or Declared Default (including any notice,
demand, declaration or other step or action taken under or pursuant to Clause
21.15 (Acceleration)) may be waived with the consent of the Majority
Noteholders, provided that no Event of Default pursuant to Clause 21.1 (Nonpayment) may be waived without the consent of each Noteholder to which the
relevant overdue payment is owing.

(c)

Notwithstanding anything to the contrary in the Finance Documents, a Finance
Party may unilaterally waive, relinquish or otherwise irrevocably give up all or
any of its rights under any Finance Document with the consent of the Issuer.

(d)

No amendment or waiver of a term of any Fee Letter shall require the consent
of any Finance Party other than the parties to such Fee Letter.

(e)

Notwithstanding anything to the contrary, no amendment or waiver of this
Agreement or any other Finance Document made or effected in accordance with
the provisions of Clause 2.2 (Increase) shall require the consent, sanction,
authority or further confirmation of any Finance Party (unless expressly
required under the provisions of such Clauses) and shall be binding on all
Parties. No consent or waiver of any provision of this Agreement shall be
required to be obtained from the Noteholders in respect of any Permitted
Transaction.

(f)

Any term of the Finance Documents may be amended or waived by the Issuer
and the Agent (or, if applicable, the Security Agent) without the consent,
sanction, authority or further confirmation of any other Party if that amendme nt
or waiver is:
(i)

to cure defects or omissions, resolve ambiguities or inconsistencies or
reflect changes of a minor, technical or administrative nature; or

(ii)

otherwise for the benefit of all of the Noteholders.

(g)

An amendment or waiver which relates to the rights, protections, liabilities or
obligations of the Agent or the Security Agent (each in their capacity as such)
may not be effected without the consent of the Agent or, as the case may be, the
Security Agent.

(h)

An amendment or waiver which relates to the recovery and application of
proceeds under, or any waiver of prepayment required under, Clause 7
(Illegality, Voluntary redemption and Cancellation) or Clause 8 (Mandatory
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Redemption Events) shall only require the consent of the Majority Noteholders,
provided that:

34.6

(i)

if any amount has become due and payable to a Noteholder pursuant to
Clause 7.1 (Illegality) or Clause 8.1 (Exit), the right of that Noteholder
to that prepayment may only be amended or waived with the consent of
that Noteholder; and

(ii)

any amendment or waiver which relates to the application of mandatory
prepayment proceeds under paragraph (b) of Clause 8.2 (Disposal
Proceeds) shall not be made without the prior consent of a Noteholder
or Noteholders whose Commitments aggregate 90 per cent. or more of
the Total Commitments (or, if the Total Commitments have been
reduced to zero, aggregated 90 per cent. or more of the Total
Commitments immediately prior to that reduction) (other than in respect
of any amendments or waivers consequential on or required to
implement or reflect a Structural Change).

(i)

Any amendment or waiver of any provision of Schedule 11 (Information
Undertakings), Schedule 12 (Incurrence Covenants), or Schedule 14
(Additional Definitions) may be approved with the consent of the Majority
Noteholders.

(j)

Subject always to Clause 34.2 (90 per cent. Noteholder matters) and 34.3 (Super
Majority Noteholder Matters), the Agent is authorised (without any additiona l
consent or instructions from the Noteholders) to effect any amendments,
waivers, releases or other steps requested by the Issuer in accordance with the
Undertakings referred to in Clause 20 (General Undertakings), Clause 21
(Events of Default) and Schedule 12 (Incurrence Covenants).

Replacement of Noteholder
(a)

If at any time any Noteholder becomes:
(i)

a Non-Funding/Competing Noteholder; or

(ii)

an Increased Costs Noteholder,

then the Issuer may, within 30 days of being notified by the Agent that a
Noteholder has become a Non-Funding/Competing Noteholder or an Increased
Costs Noteholder, give notice that Noteholder to:
(A)

replace such Noteholder by requiring such Noteholder to (and
such Noteholder shall) transfer pursuant to Clause 22 (Changes
to the Noteholders) all or any part of its rights and obligatio ns
under this Agreement to one or more Noteholders or other
persons (each a “Replacement Noteholder”) selected by the
Issuer and which confirms its (or their) willingness to assume
and does assume the obligations of the transferring Noteholder
for a purchase price in cash payable at the time of transfer equal
to the outstanding principal amount of such Noteholder’s
participation in the outstanding Notes and all accrued interest
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and other amounts payable in relation thereto under the Finance
Documents in respect of such participation (the “Replacement
Amount”);
(B)

prepay (or procure that another member of the Group prepays)
all or any part of that Noteholder’s participation in the
outstanding Notes and all accrued interest and other amounts
payable in relation thereto under the Finance Documents in
respect of such participation; and/or

(C)

cancel all or any part of the Commitments of that Noteholder,

provided that, in each case:
(1)

except in the case of a Non-Funding/Compe ting
Noteholder or is an Increased Costs Noteholder pursuant
to 7.1 (Illegality), the Issuer (or any other member of the
Group) or a Replacement Noteholder shall be required to
pay all prepayment fees (including under Clause 10.3
(Redemption Fee)) or any other amount payable under
this Agreement or any other Finance Document to that
Noteholder as if that Noteholder’s participation is being
repaid in full on the relevant date;

(2)

the replacement, prepayment or cancellation is effected
within 30 days of such notice; and

(3)

any Transfer Certificate or Assignment Agreement
delivered by the Issuer to a Non-Funding/Compe ting
Noteholder, an Increased Costs Noteholder or the Agent
in connection with the exercise of its rights under
paragraph (a)(A) above shall be promptly executed by it
and returned to the Issuer.

(b)

Notwithstanding the requirements of Clause 22 (Changes to the Noteholders)
or any other provisions of the Finance Documents, if a Noteholder or the Agent
does not execute and/or return the Assignment Agreement or Transfer
Certificate as required by paragraph (a)(3) above, the relevant assignment(s) or
transfer(s) shall automatically and immediately be effected for all purposes
under the Finance Documents on the payment of the Replacement Amount to
the Agent (for the account of the relevant Noteholder).

(c)

Unless otherwise agreed by the Majority Noteholders, the replacement or
redemption of a Noteholder pursuant to this Clause 34.6 shall be subject to the
following conditions:
(i)

the Issuer shall have no right to replace the Agent or the Security Agent
(in each case in such capacity) pursuant to paragraph (a) above;

(ii)

that redemption or purchase shall be funded directly or indirectly with
New Shareholder Injections and/or the proceeds from any Listing.
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34.7

(d)

Neither the Agent nor the Noteholder shall have any obligation to the Issuer to
find a Replacement Noteholder for the purposes of paragraph (a) above.

(e)

A Noteholder replaced or redeemed pursuant to paragraph (a) above shall not
be required to pay or surrender to the Replacement Noteholder or any other
person any fees received by it pursuant to the Finance Documents.

(f)

The Commitments of any Noteholder shall not be taken into account in
determining whether any relevant percentage (including for the avoidance of
doubt unanimity) of Total Commitments, participations and/or the number of
Noteholders has been obtained to approve any request where the Issuer has
exercised its rights under this Clause 34.6.

Disenfranchisement of Defaulting Noteholders
(a)

For so long as a Defaulting Noteholder has any Available Commitment unless
otherwise agreed by the Issuer, in ascertaining the Majority Noteholder, the
Super Majority Noteholder, 90 per cent. Noteholder or any other class of
Noteholder (as applicable) or whether any given percentage (including, for the
avoidance of doubt, unanimity) of the Total Commitments has been obtained to
approve any request for a consent, waiver, amendment or other vote under the
Finance Documents, that Defaulting Noteholder’s Commitments will be
disregarded.

(b)

For the purposes of this Clause 34.7, the Agent may assume that the following
Noteholders are Defaulting Noteholder:
(i)

any Noteholder which has notified the Agent that it has become a
Defaulting Noteholder; and

(ii)

any Noteholder in relation to which it is aware that any of the events or
circumstances referred to in paragraph (a), (b) or (c) of the definition of
“Defaulting Noteholder” has occurred,

unless it has received notice to the contrary from the Noteholder concerned
(together with any supporting evidence reasonably requested by the Agent) or
the Agent is otherwise aware that the Noteholder has ceased to be a Defaulting
Noteholder.
34.8

Excluded Commitments
Notwithstanding any other provision of this Agreement, if a Noteholder does not accept
or reject a request from a member of the Group (or the Agent on behalf of that member
of the Group) for any consent or agreement in relation to a release, waiver or
amendment of any provision of the Finance Documents which requires the consent or
agreement of the Majority Noteholders or Super Majority Noteholders within 15
Business Days of the date of such request being made then that Noteholder shall be
automatically excluded from participating in that vote and its participatio ns,
Commitments and vote (as the case may be) shall not be included (or, as applicable,
required) with the Total Commitments or otherwise when ascertaining whether the
approval of the Majority Noteholders or Super Majority Noteholders has been obtained
with respect to that request for a consent or agreement.
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35.

CONFIDENTIALITY

35.1

Confidential Information
Each Finance Party agrees to keep all Confidential Information confidential and not to
disclose it to anyone, save to the extent permitted by Clause 35.2 (Disclosure of
Confidential Information) and Clause 35.3 (Disclosure to numbering service
providers), and to ensure that all Confidential Information is protected with security
measures and a degree of care that would apply to its own confidential information.

35.2

Disclosure of Confidential Information
Any Finance Party may disclose:
(a)

to any of its Affiliates and Related Funds and any of its or their officers,
directors, employees, professional advisers, auditors, partners and
Representatives such Confidential Information as is required on a need-to-know
basis if any such person to whom the Confidential Information is to be given
pursuant to this paragraph (a) is informed in writing of its confidential nature
and that some or all of such Confidential Information may be price-sensitive
information except that there shall be no such requirement to so inform if the
recipient is subject to professional obligations to maintain the confidentiality of
the information or is otherwise bound by requirements of confidentiality in
relation to the Confidential Information;

(b)

to any person:
(i)

to (or through) whom it assigns or transfers (or may potentially assign
or transfer) all or any of its rights and/or obligations under one or more
Finance Documents or which succeeds (or which may potentially
succeed) it as Agent or Security Agent and, in each case, to any of that
person’s Affiliates, Related Funds, Representatives and professiona l
advisers, provided that if that person is a person in respect of whom the
Finance Party would be required to obtain the consent of the Issuer under
paragraphs (b)(i) and (b)(ii) of Clause 22.2 (Conditions of assignment,
transfer or Sub-Participation), that Finance Party must obtain the prior
written consent of the Issuer prior to making such disclosure;

(ii)

with (or through) whom it enters into (or may potentially enter into),
whether directly or indirectly, any Sub-Participation in relation to, or
any other transaction under which payments are to be made or may be
made by reference to, one or more Finance Documents and/or one or
more Obligors and to any of that person’s Affiliates, Related Funds,
Representatives and professional advisers, provided that if that person is
a person in respect of whom the Finance Party would be required to
obtain the consent of the Issuer under paragraphs (d)(i) and (d)(ii)(A) of
Clause 22.2 (Conditions of assignment, transfer or Sub-Participation),
that Finance Party must obtain the prior written consent of the Issuer
prior to making such disclosure;
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(iii)

appointed by any Finance Party or by a person to whom paragraph (i) or
(b)(ii) above applies to receive communications, notices, information or
documents delivered pursuant to the Finance Documents on its behalf
(including, without limitation, any person appointed under paragraph (c)
of Clause 25.14 (Relationship with the Noteholders));

(iv)

who invests in or otherwise finances (or may potentially invest in or
otherwise finance), directly or indirectly, any transaction referred to in
paragraph (b)(i) or (b)(ii) above, provided that if that person is a person
in respect of whom the Finance Party would be required to obtain the
consent of the Issuer under paragraphs (d)(i) and (d)(ii)(A) of Clause
22.2 (Conditions of assignment, transfer or Sub-Participation), that
Finance Party must obtain the prior written consent of the Issuer prior to
making such disclosure;

(v)

to whom information is required by law or requested to be disclosed by
any court of competent jurisdiction or any governmental, banking,
taxation or other regulatory authority or similar body, the rules of any
relevant stock exchange or pursuant to any applicable law or regulatio n;

(vi)

to whom information is required to be disclosed in connection with, and
for the purposes of, any litigation, arbitration, administrative or other
investigations, proceedings or disputes;

(vii)

to whom or for whose benefit that Finance Party charges, assigns or
otherwise creates Security (or may do so) pursuant to Clause 22.8
(Security over Noteholders’ rights);

(viii)

who is a Party; or

(ix)

with the consent of the Issuer;

in each case, such Confidential Information as is required on a need-to-know
basis provided that:
(A)

in relation to paragraphs (b)(i), (b)(ii) and (b)(iii) above, the
person to whom the Confidential Information is to be given has
first entered into a Confidentiality Undertaking except that there
shall be no requirement for a Confidentiality Undertaking if the
recipient is a professional adviser and is subject to professiona l
obligations to maintain the confidentiality of the Confidentia l
Information;

(B)

in relation to paragraph (b)(iv) above, the person to whom the
Confidential Information is to be given has first entered into a
Confidentiality Undertaking or is otherwise bound by
requirements of confidentiality in relation to the Confidentia l
Information they receive and is informed that some or all of such
Confidential Information may be price-sensitive informatio n;
and
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(C)

35.3

in relation to paragraphs (b)(v), (b)(vi) and (b)(vii) above, the
person to whom the Confidential Information is to be given is
informed of its confidential nature and that some or all of such
Confidential Information may be price-sensitive informa tio n
except that there shall be no requirement to so inform if, in the
opinion of that Finance Party (acting reasonably and in good
faith), it is not practicable so to do in the circumstances;

(c)

to any person appointed by that Finance Party or by a person to whom paragraph
(b)(i) or (b)(ii) above applies to provide administration or settlement services in
respect of one or more of the Finance Documents, including, without limitatio n,
in relation to the trading of participations in respect of the Finance Documents,
such Confidential Information as may be required to be disclosed to enable such
service provider to provide any of the services referred to in this paragraph (c)
if the service provider to whom the Confidential Information is to be given has
entered into a confidentiality agreement substantially in the form of the LMA
Master Confidentiality Undertaking for Use With Administration/Settle me nt
Service Providers amended to the extent necessary to ensure that it is addressed
to, or capable of being relied upon by, the Issuer without requiring its signature
by virtue of reliance on the Third Parties Act and is not capable of being
materially amended without the prior written consent of the Issuer or such other
form of confidentiality undertaking agreed between the Issuer and the relevant
Finance Party; and

(d)

to any rating agency (including its professional advisers) such Confidentia l
Information as may be required to be disclosed to enable such rating agency to
carry out its normal rating activities in relation to the Finance Documents and/or
the Obligors if the rating agency to whom the Confidential Information is to be
given is informed of its confidential nature and that some or all of such
Confidential Information may be price-sensitive information.

Disclosure to numbering service providers
(a)

Any Finance Party may disclose to any national or international numbering
service provider appointed by that Finance Party to provide identifica tio n
numbering services in respect of this Agreement, the Facilities and/or one or
more Obligors the following information:
(i)

names of Obligors;

(ii)

country of domicile of Obligors;

(iii)

place of incorporation of Obligors;

(iv)

date of this Agreement;

(v)

the governing law of this Agreement;

(vi)

the names of the Agent;

(vii)

date of each amendment and restatement of this Agreement;

(viii)

amount and name of the Facilities;
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(ix)

amount of Total Commitments;

(x)

currencies of the Facilities;

(xi)

type of Facilities;

(xii)

ranking of Facilities;

(xiii)

Termination Date for Facilities;

(xiv)

changes to any of the information previously supplied pursuant to
paragraphs (i) to (xiii) above; and

(xv)

such other information agreed between such Finance Party and the
Issuer,

to enable such numbering service provider to provide its usual syndicated loan
numbering identification services.

35.4

(b)

The Parties acknowledge and agree that each identification number assigned to
this Agreement, the Facilities and/or one or more Obligors by a numbering
service provider and the information associated with each such number may be
disclosed to users of its services in accordance with the standard terms and
conditions of that numbering service provider.

(c)

The Agent shall notify the Issuer and the other Finance Parties of:
(i)

the name of any numbering service provider appointed by the Agent in
respect of this Agreement, the Facilities and/or one or more Obligors;
and

(ii)

the number or, as the case may be, numbers assigned to this Agreement,
the Facilities and/or one or more Obligors by such numbering service
provider.

Entire agreement
This Clause 35 (Confidentiality) constitutes the entire agreement between the Parties in
relation to the obligations of the Finance Parties under the Finance Documents
regarding Confidential Information and supersedes any previous agreement, whethe r
express or implied, regarding Confidential Information.

35.5

Inside information
Each of the Finance Parties acknowledges that some or all of the Confidentia l
Information is or may be price-sensitive information and that the use of such
information may be regulated or prohibited by applicable legislation, includ ing
securities law relating to insider dealing and market abuse, and each of the Finance
Parties undertakes not to use any Confidential Information for any unlawful purpose.
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35.6

Notification of disclosure
Each of the Finance Parties agrees (to the extent permitted by law and regulation) to
inform the Issuer:

35.7

(a)

of the circumstances of any disclosure of Confidential Information made
pursuant to paragraph (b)(v) of Clause 35.2 (Disclosure of Confidential
Information) except where such disclosure is made to any of the persons
referred to in that paragraph during the ordinary course of its supervisory or
regulatory function; and

(b)

upon becoming aware that Confidential Information has been disclosed in
breach of this Clause 35.

Continuing obligations
The obligations in this Clause 35 are continuing and, in particular, shall survive and
remain binding on each Finance Party for a period of 12 Months from the earlier of:

36.

(a)

the date on which all amounts payable by the Obligors under or in connection
with the Finance Documents have been paid in full and all Commitments have
been cancelled or otherwise cease to be available; and

(b)

the date on which such Finance Party otherwise ceases to be a Finance Party.

COUNTERPARTS
Each Finance Document may be executed in any number of counterparts, and this has
the same effect as if the signatures on the counterparts were on a single copy of the
Finance Document and a counterpart of a Finance Document by email attachment or
telecopy shall be an effective mode of delivery.
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SECTION 12
GOVERNING LAW AND ENFORCEMENT
37.

GOVERNING LAW
This Agreement and any non-contractual obligations arising out of or in connection
with it are governed by English law, except for Schedule 11 (Information
Undertakings), Schedule 12 (Incurrence Covenants), and Schedule 14 (Additional
Definitions), which shall be interpreted in accordance with the law of the State of New
York (without prejudice to the fact that this Agreement is governed by English law).

38.

ENFORCEMENT

38.1

Jurisdiction of English courts

38.2

(a)

The courts of England have exclusive jurisdiction to settle any dispute arising
out of or in connection with this Agreement (including a dispute relating to the
existence, validity or termination of this Agreement) or any non-contractua l
obligations arising out of or in connection with this Agreement (a “Dispute”).

(b)

The Parties agree that the courts of England are the most appropriate and
convenient courts to settle a Dispute and accordingly no Party will argue to the
contrary.

(c)

This Clause 38.1 is for the benefit of the Finance Parties and Secured Parties
only. As a result, no Finance Party or Secured Party shall be prevented from
taking proceedings relating to a Dispute in any other courts with jurisdictio n.
To the extent allowed by law, the Finance Parties and Secured Parties may take
concurrent proceedings in any number of jurisdictions.

Service of process
(a)

Without prejudice to any other mode of service allowed under any relevant law,
each Obligor (other than an Obligor incorporated in England and Wales):
(i)

irrevocably appoints the Issuer as its agent for service of process in
relation to any proceedings before the English courts in connection with
any Finance Document and the Issuer, by its execution of this
Agreement, accepts that appointment; and

(ii)

agrees that failure by an agent for service of process to notify the
relevant Obligor of the process will not invalidate the proceedings
concerned.

(b)

If any person appointed as an agent for service of process is unable for any
reason to act as agent for service of process, the Issuer (on behalf of all the
Obligors) must promptly (and in any event within 15 Business Days of such
event taking place) appoint another agent on terms acceptable to the Agent
(acting reasonably and in good faith). Failing this, the Agent may appoint
another agent for this purpose.

(c)

An Obligor may irrevocably appoint another person as its agent for service of
process in relation to any proceedings before the English courts in connection
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with any Finance Document, subject to notifying the Agent accordingly. In the
case of any replacement of an existing agent for service of process, following
the new process agent’s appointment and notification to the Agent of such new
appointment, the existing process agent may resign.
IN WITNESS whereof this Deed has been duly executed as a deed by the Issuer and is delivered by
the Issuer as a deed on the date first above written.
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SCHEDULE 1
THE ORIGINAL PARTIES
Part I
The Issuer
Name of Issuer

Wheel Bidco Limited

Registration number (or
equivalent, if any)

Jurisdiction of
Incorporation

132325

Jersey

Part II
The Original Guarantors
Name of Original
Guarantor
Wheel Bidco Limited

Registration number (or
equivalent, if any)

Jurisdiction of
Incorporation

132325

Jersey

PizzaExpress Financing 2 plc

09119629

England and Wales

PizzaExpress Group Limited

09130140

England and Wales

PizzaExpress Internatio na l
Holdings Limited

09508199

England and Wales

PizzaExpress
Limited

04836955

England and Wales

01404552

England and Wales

Operations

PizzaExpress Limited
PizzaExpress
Limited

(Restaurants)

02805490

England and Wales

PizzaExpress
Limited

(Wholesale)

02813728

England and Wales

PizzaExpress Merchandis ing
Limited

03285834

England and Wales

Riposte Limited

04836963

England and Wales

Agenbite Limited

218338
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Ireland

PandoraExpress 1 Limited

04688642

England and Wales

PandoraExpress 2 Limited

04688647

England and Wales

PandoraExpress 3 Limited

04688610

England and Wales

PandoraExpress 4 Limited

04688632

England and Wales

PandoraExpress 5 Limited

04709081

England and Wales

PandoraExpress 7 Limited

04992210

England and Wales

PizzaExpress (Franchises)
Limited

02805181

England and Wales

Pizza Express (Jersey)
Limited

4707

Jersey

Bookcash Trading Limited

02884279

England and Wales

Al Rollo Limited

02783523

England and Wales

Hunton House Limited

10932580

England and Wales

Roll & Shake Limited

09265819

England and Wales
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Part III
The Original Noteholders 4
Name of Original Noteholder

Facility A
Commitments (£)

Facility B
Commitments (£)

£200,000,000

£265,000,000

[]
[]
[]
[]
[]
[]
[]
Total

4

NTD: to be populated.
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SCHEDULE 2
CONDITIONS PRECEDENT
1.

A copy of the constitutional documents of the Additional Guarantor.

2.

As required by applicable law or customary practice, a copy of a resolution of the board
of directors (or equivalent corporate body or shareholders’ meeting, as the case may
be) of the Additional Guarantor:
(a)

approving the terms of, and the transactions contemplated by, the Accession
Deed and the other Finance Documents to which it is a party and resolving that
it execute, deliver and perform the Accession Deed and any other Finance
Document to which it is a party;

(b)

authorising and/or confirming the authorisation of a specified person or persons
to execute the Accession Deed and other Finance Documents to which it is a
party on its behalf;

(c)

authorising and/or confirming the authorisation of a specified person or persons,
on its behalf, to sign and/or despatch all other documents and notices to be
signed and/or despatched by it under or in connection with the Finance
Documents to which it is a party; and

(d)

authorising and/or confirming the authorisation of the Obligors’ Agent to act as
its agent in connection with the Finance Documents.

3.

If applicable, a copy of a resolution of the board of directors of the Additiona l
Guarantor, establishing the corporate body referred to in paragraph 2 above.

4.

A specimen of the signature of each person authorised by the resolution referred to in
paragraph 2 above in relation to the Finance Documents and related documents.

5.

As required by applicable law or customary practice, a copy of a resolution signed by
all the holders of the issued shares of, or ownership interests in the Additional Guarantor
approving the terms of, and the transactions contemplated by, the Finance Documents
to which such Obligor is a party.

6.

As required by applicable law or customary practice, a copy of a resolution of the board
of directors (or equivalent corporate body or shareholders’ meeting, as the case may
be) of each corporate shareholder of each Additional Guarantor approving the terms of
the resolution referred to in paragraph 5 above subject to any limitations set forth in the
relevant Finance Documents.

7.

A certificate of the Additional Guarantor (signed by an authorised signatory):
(a)

confirming that, subject to any limitation set out in this Agreement, in each
Accession Deed and the Agreed Security Principles, borrowing or guarantee ing
or securing (as appropriate) the Total Commitments in full would not breach
any borrowing, guarantee or security limit binding on it to be exceeded; and

(b)

certifying that each copy document relating to it listed in this Schedule 2 is
correct, complete and in full force and effect and has not been amended or
superseded as at a date no earlier than the date of the Accession Deed.
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8.

9.

If applicable, in respect of any Additional Guarantor incorporated in Ireland:
(a)

evidence that such Additional Guarantor has done all that is reasonably
necessary to comply with section 82 of the Irish Companies Act 2014 in order
to enable that Additional Guarantor to enter into the Finance Documents to
which it is a party; and

(b)

a certificate of that Additional Guarantor in relation to sections 82 and 239 of
the Irish Companies Act 2014.

The following legal opinions, each addressed to the Finance Parties:
(a)

a legal opinion of the legal advisers to the Agent in England, as to English law
in the form distributed to the Noteholders prior to signing the Accession Deed.

(b)

if the Additional Guarantor is incorporated in or has its “centre of main interest”
or “establishment” (as referred to in paragraph 17.19 (Centre of main interests
and establishments)) in a jurisdiction other than England and Wales or is
executing a Finance Document which is governed by a law other than Englis h
law, a legal opinion of the legal advisers to the Agent (and/or, where applicable
in line with local market practice, legal advisers to the Issuer) in the jurisdic tio n
of its incorporation, “centre of main interest” or “establishment” (as applicable)
and/or, as the case may be, the jurisdiction of the governing law of that Finance
Document (the “Applicable Jurisdiction”) as to the law of the Applicable
Jurisdiction and in substantially the form distributed to the Noteholders prior to
signing the Accession Deed.

10.

If the proposed Additional Guarantor is incorporated in a jurisdiction other than
England and Wales, evidence that the process agent specified in Clause 38.2 (Service
of process), if not an Obligor, has accepted its appointment in relation to the proposed
Additional Guarantor.

11.

Subject to the Agreed Security Principles, any security documents which are required
by the Agreed Security Principles to be executed by the proposed Additional Guarantor.

12.

Any notices or documents required to be given or executed under the terms of those
security documents.

13.

Such documentary evidence as legal counsel to the Agent may reasonably require, that
such Additional Guarantor has complied with any law in its jurisdiction relating to
financial assistance or analogous process.

14.

Provision of all information necessary for identification of the proposed Additiona l
Guarantor in order to comply with all necessary “know your customer” requireme nts
of the Noteholders (to be co -ordinated by the Agent), to the extent stipulated by the
Agent at least 5 Business days prior to the date of this Agreement.
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SCHEDULE 3
REQUESTS AND NOTICES
Part I – Notes Subscription Request
From:

[Issuer]

To:

[

] as Agent

Dated: [●]
Dear Sirs
[  ] – £465,000,000 Notes Purchase Agreement dated [●] (as amended from time to time)
(the “Notes Purchase Agreement”)
1.

We refer to the Notes Purchase Agreement. This is a Notes Subscription Request.
Terms defined in the Notes Purchase Agreement have the same meaning in this Notes
Subscription Request unless given a different meaning in this Notes Subscriptio n
Request.

2.

We request that Notes are subscribed for on the following terms:
(a)

Issuer: [●]

(b)

Facility under which Notes will be issued:

(c)

Proposed Notes Subscription Date: [●] (or, if that is not a Business Day, the
next Business Day)

(d)

Currency of Note: [●]

(e)

Amount: [●] or, if less, the Available Facility

(f)

Interest Period: [●]

[Facility A]/[Facility B]

3.

We confirm that each condition specified in Clause 4.2 (Further conditions precedent)
is satisfied on or before the proposed Notes Subscription Date.

4.

[The proceeds of this Note should be credited to [account]].

Yours faithfully

…………………………………
authorised signatory for
[the Issuer]

154

Part II– PIK Election Notice
From:

[Issuer]

To:

[

] as Agent

Dated: [●]
Dear Sirs
[  ] – £465,000,000 Notes Purchase Agreement dated [●] (as amended from time to time)
(the “Notes Purchase Agreement”)
1.

We refer to the Notes Purchase Agreement. This is a PIK Election Notice. Terms
defined in the Notes Purchase Agreement have the same meaning in this PIK Election
Notice unless given a different meaning in this PIK Election Notice.

2.

We hereby make a PIK Election in respect of the Interest Period beginning on [  ] and
ending on [  ].

3.

This PIK Election Notice is irrevocable.

Yours faithfully

…………………………………
authorised signatory for
[the Issuer]
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SCHEDULE 4
FORM OF TRANSFER CERTIFICATE
To:

[●] as Agent and [●] as Security Agent

From: [The Existing Noteholder] (the “Existing Noteholder”) and [The New Noteholder] (the
“New Noteholder”)
Dated: [●]
[  ] – £465,000,000 Notes Purchase Agreement dated [●] (as amended from time to time)
(the “Notes Purchase Agreement”)
1.

We refer to the Notes Purchase Agreement and to the Intercreditor Agreement (as
defined in the Notes Purchase Agreement). This agreement (the “Agreement”) shall
take effect as a Transfer Certificate for the purpose of the Notes Purchase Agreement
and as a Creditor/Agent Accession Undertaking for the purposes of the Intercreditor
Agreement (and as defined in the Intercreditor Agreement). Terms defined in the Notes
Purchase Agreement have the same meaning in this Agreement unless given a differe nt
meaning in this Agreement.

2.

We refer to Clause 22.5 (Procedure for transfer) of the Notes Purchase Agreement:
(a)

The Existing Noteholder and the New Noteholder agree to the Existing
Noteholder transferring to the New Noteholder by novation and in accordance
with Clause 22.5 (Procedure for transfer) all of the Existing Noteholder’s rights
and obligations under the Notes Purchase Agreement and the other Finance
Documents which relate to that portion of the Existing Noteholder’s
Commitment(s) and participations in Notes Subscriptions under the Notes
Purchase Agreement as specified in the Schedule.

(b)

The proposed Transfer Date is [●].

(c)

The Facility Office and address, fax number and attention details for notices of
the New Noteholder for the purposes of Clause 30.2 (Addresses) are set out in
the Schedule.

3.

The New Noteholder expressly acknowledges the limitations on the Existing
Noteholder’s obligations set out in paragraph (d) of Clause 22.4 (Limitation of
responsibility of Existing Noteholders).

4.

We further refer to clause 17.3 (Change of Super Senior Finance Party, Permitted
Super Senior Financing Creditor, Priority Senior Secured Facility Creditor, Permitted
Priority Senior Secured Financing Creditor, Senior Secured Notes Creditor or
Permitted Senior Secured Financing Creditor) of the Intercreditor Agreement. In
consideration of the New Noteholder being accepted as a Senior Secured Creditor for
the purposes of the Intercreditor Agreement (and as defined therein), the New
Noteholder confirms that, as from the Transfer Date, it intends to be party to the
Intercreditor Agreement as a Senior Secured Creditor, and undertakes to perform all the
obligations expressed in the Intercreditor Agreement to be assumed by a Senior Secured
Creditor and agrees that it shall be bound by all the provisions of the Intercreditor
Agreement, as if it had been an original party to the Intercreditor Agreement.
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5.

This Agreement may be executed in any number of counterparts and this has the same
effect as if the signatures on the counterparts were on a single copy of this Agreement.

6.

This Agreement and any non-contractual obligations arising out of or in connection
with it are governed by English law.

7.

This Agreement has been entered into on the date stated at the beginning of this
Agreement.

Note: The execution of this Transfer Certificate may not transfer a proportionate share of the
Existing Noteholder’s interest in the Transactio n Security in all jurisdictions. It is the
responsibility of the New Noteholder to ascertain whether any other documents or other
formalities are required to perfect a transfer of such a share in the Existing Noteholder’s
Transaction Security in any jurisdiction and, if so, to arrange for execution of those documents
and completion of those formalities.
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THE SCHEDULE
Commitment/rights and obligations to be transferred
[insert relevant details]
[Facility Office address, fax number and attention details for notices and account details for
payments]
[Existing Noteholder]

[New Noteholder]

By:

By:

This Agreement is accepted as a Transfer Certificate for the purposes of the Notes Purchase
Agreement by the Agent, and as a Creditor/Agent Accession Undertaking for the purposes of
the Intercreditor Agreement by the Security Agent, and the Transfer Date is confirmed as [●].
[Agent]

By:

[Security Agent]

By:
NOTES:
***

Delete as applicable.
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SCHEDULE 5
FORM OF ASSIGNMENT AGREEMENT
To:

[●] as Agent and [●] as Security Agent, [●] as Issuer, for and on behalf of each Obligor

From: [the Existing Noteholder] (the “Existing Noteholder”) and [the New Noteholder] (the
“New Noteholder”)
Dated: [●]

Dear Sirs,
[  ] – £465,000,000 Notes Purchase Agreement dated [●] (as amended from time to time)
(the “Notes Purchase Agreement”)
1.

We refer to the Notes Purchase Agreement and to Clause 22.6 (Procedure for
assignment) of the Notes Purchase Agreement and to the Intercreditor Agreement (as
defined in the Notes Purchase Agreement). This is an Assignment Agreement. This
agreement (the “Agreement”) shall take effect as an Assignment Agreement for the
purpose of the Notes Purchase Agreement and as a Creditor/Agent Accession
Undertaking for the purposes of the Intercreditor Agreement (and as defined in the
Intercreditor Agreement). Terms defined in the Notes Purchase Agreement have the
same meaning in this Agreement unless given a different meaning in this Agreement.

2.

The Existing Noteholder assigns absolutely to the New Noteholder all the rights of the
Existing Noteholder under the Notes Purchase Agreement, the other Finance
Documents and in respect of the Transaction Security which correspond to that portion
of the Existing Noteholder’s Commitments and participations in the Notes under the
Notes Purchase Agreement as specified in the Schedule.

3.

The Existing Noteholder is released from all the obligations of the Existing Noteholder
which correspond to that portion of the Existing Noteholder’s Commitments and
participations in the Notes under the Notes Purchase Agreement specified in the
Schedule.

4.

The New Noteholder becomes a Party as a Noteholder and is bound by obligatio ns
equivalent to those from which the Existing Noteholder is released under paragraph 3
above.

5.

The proposed Transfer Date is [●].

6.

On the Transfer Date the New Noteholder becomes:

7.

(a)

party to the relevant Finance Documents (other than the Intercreditor
Agreement) as a Noteholder; and

(b)

party to the Intercreditor Agreement as a Senior Secured Creditor.

The Facility Office and address, fax number and attention details for notices of the New
Noteholder for the purposes of Clause 30.2 (Addresses) of the Notes Purchase
Agreement are set out in the Schedule.
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8.

The New Noteholder expressly acknowledges the limitations on the Existing
Noteholder’s obligations set out in paragraph (d) of Clause 22.4 (Limitation of
responsibility of Existing Noteholders) of the Notes Purchase Agreement.

9.

This Agreement acts as notice to the Agent (on behalf of each Finance Party) and, upon
delivery in accordance with Clause 22.7 (Copy of Transfer Certificate, Assignment
Agreement or Increase Confirmation), to the Issuer (on behalf of each Obligor) of the
assignment referred to in this Agreement.

10.

We further refer to clause 17.3 (Change of Super Senior Finance Party, Permitted
Super Senior Financing Creditor, Priority Senior Secured Facility Creditor, Permitted
Priority Senior Secured Financing Creditor, Senior Secured Notes Creditor or
Permitted Senior Secured Financing Creditor) of the Intercreditor Agreement. In
consideration of the New Noteholder being accepted as a Senior Secured Creditor for
the purposes of the Intercreditor Agreement (and as defined in the Intercreditor
Agreement), the New Noteholder confirms that, as from the Transfer Date, it intends to
be party to the Intercreditor Agreement as a Senior Secured Creditor, and undertakes to
perform all the obligations expressed in the Intercreditor Agreement to be assumed by
a Senior Secured Creditor and agrees that it shall be bound by all the provisions of the
Intercreditor Agreement, as if it had been an original party to the Intercreditor
Agreement.

11.

This Agreement may be executed in any number of counterparts and this has the same
effect as if the signatures on the counterparts were on a single copy of this Agreement.

12.

This Agreement and any non-contractual obligations arising out of or in connection
with it are governed by English law.

13.

This Agreement has been entered into on the date stated at the beginning of this
Agreement.

Note: The execution of this Assignment Agreement may not transfer a proportionate share of
the Existing Noteholder’s interest in the Transaction Security in all jurisdictions. It is
the responsibility of the New Noteholder to ascertain whether any other documents or
other formalities are required to perfect a transfer of such a share in the Existing
Noteholder’s Transaction Security in any jurisdiction and, if so, to arrange for execution
of those documents and completion of those formalities.
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THE SCHEDULE
Commitment/rights and obligations to be transferred by assignment, release and
accession
[insert relevant details]
[Facility office address, fax number and attention details for notices and account details for
payments]
[Existing Noteholder]

[New Noteholder]

By:

By:

This Agreement is accepted as an Assignment Agreement for the purposes of the Notes
Purchase Agreement by the Agent, and as a Creditor/Agent Accession Undertaking for the
purposes of the Intercreditor Agreement by the Security Agent, and the Transfer Date is
confirmed as [●].
Signature of this Agreement by the Agent constitutes confirmation by the Agent of receipt of
notice of the assignment referred to in this Agreement, which notice the Agent receives on
behalf of each Finance Party.
[Agent]

By:
[Security Agent]

By:

NOTES:
***

Delete as applicable.
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SCHEDULE 6
FORM OF ACCESSION DEED
To:

[●] as Agent and [●] as Security Agent for itself and each of the other parties to the
Intercreditor Agreement referred to below

From: [Subsidiary] and Issuer
Dated: [●]

Dear Sirs
[  ] – £465,000,000 Notes Purchase Agreement dated [●] (as amended from time to time)
(the “Notes Purchase Agreement”)
1.

We refer to the Notes Purchase Agreement and to the Intercreditor Agreement. This is
an Accession Deed. This deed (the “Accession Deed”) shall take effect as an Accession
Deed for the purposes of the Notes Purchase Agreement and as a [Debtor Accession
Deed] for the purposes of the Intercreditor Agreement (and as defined in the
Intercreditor Agreement). Terms defined in the Notes Purchase Agreement have the
same meaning in paragraphs 1-3 of this Accession Deed unless given a differe nt
meaning in this Accession Deed.

2.

[Subsidiary] agrees to become an Additional Guarantor and to be bound by the terms
of the Notes Purchase Agreement and the other Finance Documents (other than the
Intercreditor Agreement) as an Additional Guarantor pursuant to Clause 24.3
(Additional Guarantors) of the Notes Purchase Agreement. [Subsidiary] is a company
duly incorporated under the laws of [name of relevant jurisdiction] and is a limited
[partnership]/[liability company] and registered number [●].

3.

[Subsidiary’s] administrative details for the purposes of the Notes Purchase Agreement
and the Intercreditor Agreement are as follows:

4.

Address:

[●]

Fax No.:

[●]

Attention:

[●]

[Subsidiary] (for the purposes of this paragraph 4, the “Acceding Debtor”) intends to
[incur Liabilities under the following documents]/[give a guarantee, indemnity or other
assurance against loss in respect of Liabilities under the following documents]:
[Insert details (date, parties and description) of relevant documents] the “Relevant
Documents”.

5.

[If applicable, relevant additional limitation language to be inserted consistent with the
Guarantee Limitation provisions in Clause 16.12 (Guarantee Limitations: General)].

IT IS AGREED as follows:
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(a)

Terms defined in the Intercreditor Agreement shall, unless otherwise defined in
this Accession Deed, bear the same meaning when used in this paragraph 4.

(b)

The Acceding Debtor and the Security Agent agree that the Security Agent shall
hold:
(i)

[any Transaction Security in respect of Liabilities created or expressed
to be created pursuant to the Relevant Documents;

(ii)

all proceeds of that Transaction Security; and]

(iii)

all obligations expressed to be undertaken by the Acceding Debtor to
pay amounts in respect of the Liabilities to the Security Agent as trustee
for the Secured Parties (in the Relevant Documents or otherwise) and
secured by the Transaction Security together with all representations and
warranties expressed to be given by the Acceding Debtor (in the
Relevant Documents or otherwise) in favour of the Security Agent as
trustee for the Secured Parties,

on trust for the Secured Parties on the terms and conditions contained in the
Intercreditor Agreement.
6.

The Acceding Debtor confirms that it intends to be party to the Intercreditor Agreement
as a Debtor, undertakes to perform all the obligations expressed to be assumed by a
Debtor under the Intercreditor Agreement and agrees that it shall be bound by all the
provisions of the Intercreditor Agreement as if it had been an original party to the
Intercreditor Agreement.

7.

[In consideration of the Acceding Debtor being accepted as an Intra Group Lender for
the purposes of the Intercreditor Agreement, the Acceding Debtor also confirms that it
intends to be party to the Intercreditor Agreement as an Intra Group Lender, and
undertakes to perform all the obligations expressed in the Intercreditor Agreement to
be assumed by an Intra Group Lender and agrees that it shall be bound by all the
provisions of the Intercreditor Agreement, as if it had been an original party to the
Intercreditor Agreement].

8.

This Accession Deed and any non-contractual obligations arising out of or in
connection with it are governed by English law.

THIS ACCESSION DEED has been signed on behalf of the Security Agent (for the purposes
of paragraph 4 above only), signed on behalf of the Issuer and executed as a deed by
[Subsidiary] and is delivered on the date stated above.
[●]

[Additional [Issuer]/[Guarantor]]

[EXECUTED as a DEED

[EXECUTED as a DEED

By:

By:

]

]

This Accession Deed is accepted as a [Debtor Accession Deed for the purposes of the
Intercreditor Agreement by the Security Agent].
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[●] as Security Agent
By:

NOTES:
*

Include this paragraph in this Accession Deed if the Subsidiary is also to accede as an
Intra-Group Lender to the Intercreditor Agreement.
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SCHEDULE 7
FORM OF RESIGNATION LETTER
[●] as Agent

To:

From: [ISSUER] and [RESIGNING OBLIGOR]
Dated: [●]

Dear Sirs
[  ] – £465,000,000 Notes Purchase Agreement dated [●] (as amended from time to time)
(the “Notes Purchase Agreement”)
1.

We refer to the Notes Purchase Agreement. This is a Resignation Letter. Terms defined
in the Notes Purchase Agreement have the same meaning in this Resignat ion Letter
unless given a different meaning in this Resignation Letter.

2.

Pursuant to Clause 24.2 (Resignation of an Obligor), we request that [resigning
Obligor] be released from its obligations as a Guarantor under the Notes Purchase
Agreement and the Finance Documents (other than the Intercreditor Agreement).

3.

We confirm that:

3.

(a)

no Event of Default has occurred or is continuing or would result from the
acceptance of this request; and

(b)

[●]**

This Resignation Letter and any non-contractual obligations arising out of or in
connection with it are governed by English law.

Yours faithfully
Issuer
[corporate details]

[resigning Obligor]

By:

By:

NOTES:
*

Amend as appropriate, e.g. to reflect agreed procedure for payment of proceeds into a
specified account.

**

Insert any other conditions required by the Notes Purchase Agreement.

**

Issuer to specify the basis for resignation under Clause 24.2 (Resignation of an Obligor).
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SCHEDULE 8
[RESERVED]

[Project Penzance – Signature page to SSNPA]

SCHEDULE 9
AGREED SECURITY PRINCIPLES
1.

Certain Principles
The Issuer and the Noteholders have agreed and acknowledged that their rights and
obligations under the Finance Documents in respect of (i) the giving or taking of
guarantees; (ii) the giving or taking of security; and (iii) all the rights and obligatio ns
associated with such giving or taking of guarantees and security, shall be subject to and
limited by these Agreed Security Principles, provided that no term of a Transaction
Security Document which is in place on the date of this Agreement shall be amended
or varied on the basis of these Agreed Security Principles and any new Transaction
Security shall be granted over assets as required by, and on terms consistent with, the
Transaction Security Documents as of the date of this Agreement. These Agreed
Security Principles embody the recognition by all Parties that there may be certain legal
and practical difficulties in obtaining effective security from all members of the Group
in every jurisdiction in which members of the Group are or may in the future be located.
In particular:
(a)

general statutory limitations, financial assistance, capital maintena nce,
corporate benefit, fraudulent preference, “earnings stripping”, “controlled
foreign corporation”, thin capitalisation rules, retention of title claims and
similar principles may limit the ability of a member of the Group to provide a
guarantee or security or may require that the guarantee or security be limited by
an amount or otherwise. If any such limit applies, the guarantees and security
provided will be limited to the maximum amount which the relevant member of
the Group may provide having regard to applicable law (including any
jurisprudence) and subject to fiduciary duties of management (and a guarantee
or security interest will not be required if the giving of such guarantee or taking
such security would expose the directors to a material risk of personal liability);

(b)

the giving of a guarantee, the granting and the terms of security or the perfection
of the security granted (“proposed collateral”) will not be required if (i) it
would incur any legal fees, registration fees, stamp duty, taxes and any other
fees or costs associated with such security or guarantee (including adverse
effects on interest deductibility and stamp duty, notarization and registratio n
fees) which are disproportionate to the benefit obtained by the Noteholders or
(ii) the benefit of such proposed collateral is disproportionate to the benefit
already obtained by the Noteholders under any guarantee or security
arrangements then in existence, in each case as determined by the Noteholders
acting reasonably;

(c)

where there is material incremental cost involved in creating security over all
assets owned by an Obligor in a particular category (e.g. real estate) the
principle stated at paragraph (b) above shall apply;

(d)

in certain jurisdictions it may be either impossible or impractical to grant
guarantees or create security over certain categories of assets in which event
such guarantees will not be granted and security will not be taken over such
assets;
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(e)

any assets or companies subject to third party arrangements which may prevent
those assets from being charged or those companies from giving security or
guarantee (or assets which, if charged, would give a third party the right to
terminate or otherwise amend any rights, benefits and/or obligations of the
Group in respect of those assets or require any member of the Group to take any
action materially adverse to the interests of the Group or any member thereof),
such assets and companies will be excluded from any relevant Transactio n
Security Document and any requirement to give security or guarantee provide d
that, if the relevant asset or the company is material and the relevant Obligor
(or the company) determines (acting in its sole discretion) that such endeavours
will not jeopardise commercial relationships with third parties or otherwise
force that Obligor (or the Company) to incur material cost, the relevant member
of the Group will use reasonable endeavours to obtain any necessary consent or
waiver;

(f)

members of the Group will not be required to give guarantees or enter into
Transaction Security Documents if (i) it is not within the legal capacity of the
relevant members of the Group or (ii) it is not a wholly owned member of the
Group and the giving of such guarantees or security may adversely affect its
commercial relationship with its shareholders or stakeholders or otherwise
adversely affect its commercial interest; or (iii) in the reasonable opinion of
legal counsel to the directors of the relevant members of the Group, the same
would conflict with the fiduciary duties of those directors or contravene any
legal prohibition, contractual restriction or regulatory condition or result in
personal or criminal liability on the part of any officer or result in any signific a nt
risk of legal liability for the directors of any member of the Group;

(g)

additional guarantee limitation provisions may be included in any Accession
Deed (including any such language in addition or supplemental to that contained
in the guarantee and indemnity provisions in Clause 16 (Guarantee and
Indemnity)) if required by any officer of any member of the Group in connection
with the accession of that member of the Group as an Obligor in order to protect
that officer from potential liability or other legal risk;

(h)

the terms of the security should not be such that they materially restrict the
running of the business of or materially adversely affect the tax arrangements
of the relevant member of the Group in the ordinary course as otherwise
permitted by the Finance Documents;

(i)

the security will be first ranking, to the extent possible;

(j)

information, such as lists of assets, will be provided if and only to the extent,
required by local law and local market practice to be provided to perfect or
register or enforce the relevant security interests and, unless required to be
provided by local law or local market practice more frequently, will be provided
annually upon request;

(k)

the perfection of security interests granted will not be required if it would have
a material adverse effect on the ability of the relevant Guarantor to conduct its
operations and business in the ordinary course as otherwise permitted by the
Finance Documents;
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(l)

the maximum guaranteed or secured amount may be limited to minimise stamp
duty, notarisation, registration or other applicable fees, taxes and duties where
the benefit of increasing the guarantee or secured amount is disproportionate to
the level of such fees, taxes and duties;

(m)

no perfection action will be required in jurisdictions where a Guarantor is not
located;

(n)

the Security Agent will hold one set of security interests for the Secured Parties
to the extent practicable taking into account local law considerations;

(o)

to the extent possible, there shall be no action required to be taken in relation to
the guarantees or security when any Noteholder assigns or transfers any of its
participation in a Facility to a new Noteholder (and notwithstanding anything to
the contrary, no member of the Group shall be required to pay any fees, costs,
expenses or other amounts relating to, or arising in connection with, that
assignment or transfer (including, without limitation, any Taxes and any
amounts relating to the perfection, notarisation, registration or amendment of
the Transaction Security during or after the date of this Agreement), except
where such assignment or transfer occurs pursuant to Clause 14 (Mitigation by
the Noteholders) or is at the request of the Issuer pursuant to the terms of this
Agreement);

(p)

no title investigations will be required and no title insurance will be required;

(q)

pledges over shares in joint ventures or the assets owned by such joint venture
vehicles will not be required;

(r)

no security will be taken over parts, stock, moveable plant, equipment or
receivables if it would require labelling, segregation or periodic listing, filing,
notification or specification of such parts, stock, moveable plant, equipment or
receivables;

(s)

the time periods for accession as Additional Guarantors specified in this
Agreement for conditions subsequent shall be extended by 30 days (or such
longer period as may be agreed by the Agent (acting on the instruction of the
Majority Noteholders)) in the event that any action, proceedings, procedure or
step is required to be implemented by a third party in connection with such
accession;

(t)

no security will be required over hedging agreements (other than for hedging
arrangements required under this Agreement); and

(u)

no member of the Group shall be required to guarantee or secure any of its
obligations to pay or perform under any of its swap or hedging arrangeme nt
where to do so is or becomes or would be illegal (whether under the US
Commodity Exchange Act or any rule, regulation or order of the US Commodity
Futures Trading Commission (or the application or official interpretation of any
thereof) or otherwise); and

(v)

each security document shall contain a clause which records that if there is a
conflict between the security document and this Agreement then (to the extent
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permitted by law) the provisions of this Agreement shall take priority over the
provisions of the security document.
2.

Terms of Guarantee and Security Documents
The following principles will be reflected in the terms of any guarantee and or security
taken as part of this transaction:
(a)

no claims will be made under guarantees, and security will not be enforceable,
until a Declared Default has occurred and is continuing;

(b)

no notices of pledges or security interests will need to be delivered to third
parties until a Declared Default has occurred and is continuing;

(c)

the Secured Parties will not have any rights to vote any of the shares held by the
Group which are pledged to them or to block any funds being transferred
between members of the Group prior to the date on which a Declared Default
has occurred and is continuing;

(d)

the Transaction Security Documents should only operate to create security
rather than to impose new commercial obligations. Accordingly, they will not
contain additional representations or undertakings or other terms (such as in
respect of title, insurance, further security, information or the payment of costs)
unless these are required for the for validity perfection, enforceability and/or
priority of the security and are no more onerous than the terms of this
Agreement;

(e)

the Security Agent shall only be able to exercise any power of attorney granted
to it under the Transaction Security Documents following the occurrence of a
Declared Default which is continuing or failure to comply with a duly requested
further assurance or perfection obligation;

(f)

the Transaction Security Documents shall not operate so as to prevent
transactions which are permitted or not otherwise prohibited under this
Agreement or to require additional consents or authorisations;

(g)

the Transaction Security Documents will permit disposals of assets where such
disposal is permitted under this Agreement and will include assurances for the
Security Agent (at the cost and expense of the Obligors) to do all things
reasonably requested to release security in respect of the assets the subject of
such disposal;

(h)

any rights of set off will not be exercisable unless a Declared Default has
occurred and is continuing;

(i)

the Transaction Security Documents will not accrue interest on any amount in
respect of which interest is accruing under this Agreement; and

(j)

the Security Agent will not be required to accept any security or its perfection
if it is of a type or in a jurisdiction which the Security Agent determines does
not meet or comply with its established internal regulations or policies or with
applicable law or regulation, or which would impose liabilities on the Security
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Agent, provided that, notwithstanding anything to the contrary in this
Agreement or any other Finance Document:

3.

(i)

any obligation of any member of the Group to grant, enter into or perfect
any security (or otherwise taken any action in relation to any security or
asset) shall be subject to the provisions of this paragraph (j); and

(ii)

no event or circumstance (including, without limitation, any failure by
any member of the Group to comply with any obligation under this
Agreement or any Finance Document) arising as a direct or indirect
consequence of the operation of the provisions of this paragraph (j) shall
(or shall be deemed to) directly or indirectly constitute, or result in, a
breach of any representation, warranty, undertaking or other term in the
Finance Documents or a Default or an Event of Default.

Guarantees/Security
(a)

Subject to the due execution of all relevant Transaction Security Documents,
completion of relevant perfection formalities within statutorily prescribed time
limits, payment of all registration fees and documentary taxes, any other rights
arising by operation of law, obtaining any relevant legal opinion and subject to
any Legal Reservations, and subject to the requirements of these Agreed
Security Principles, it is further acknowledged that the Security Agent shall:
(i)

receive the benefit of an upstream, cross stream and downstream
guarantee and the security will be granted to secure all liabilities of the
Obligors under the Finance Documents (subject to such limita tio n
provisions as included in Clause 16 (Guarantee and Indemnity) and
these Agreed Security Principles); and

(ii)

(in the case of those Transaction Security Documents creating pledges
or charges over shares in an Obligor) subject to the Agreed Security
Principles, obtain a first priority valid charge or other Security over all
of the shares in issue at any time in that Obligor which are owned by
another Obligor. Subject to local law requirements, such Transactio n
Security Documents shall be governed by the laws of the jurisdiction in
which such company whose shares are being secured is formed.

(b)

If an Obligor owns shares in a member of the Group which is not an Obligor
and which is not incorporated in a jurisdiction in which an existing Obligor is
incorporated, no steps shall be taken to create or perfect security over those
shares.

(c)

The Security Agent and the Issuer shall negotiate the form of each Transactio n
Security Document in good faith in accordance with the terms of the Agreed
Security Principles. Notwithstanding anything to the contrary, any guarantee
and security arrangements agreed by the Security Agent and the Issuer from
time to time (including the identity and category of assets subject or not subject
to security) shall be deemed to satisfy all relevant obligations of the Group to
provide guarantees and security in respect of the Facilities, the Super Senior
Facility Agreement and the Priority Senior Secured Notes.
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(d)

4.

5.

There shall be no “fixed” security over bank accounts, cash or receivables or
any obligation to hold or pay cash and receivables in particular accounts and
except while a Declared Default is continuing, the Group shall have complete
discretion to move and deal with cash and receivables provided that in doing so
it does not otherwise breach the terms of this Agreement.

Bank Accounts
(a)

If an Obligor grants security over its bank accounts it shall be free to deal with
those accounts in the ordinary course of its business (except while a Declared
Default is continuing).

(b)

If required by local law for validity, perfection, enforceability and/or priority,
notice of the security will be served on the account bank promptly and no later
than within 10 Business Days of the security being granted and the Obligor shall
use its reasonable endeavours to obtain an acknowledgement of that notice
within 20 Business Days of service. If the Obligor has used its reasonable
endeavours but has not been able to obtain acknowledgement, its obligation to
obtain acknowledgement shall cease on the expiry of such 20 Business Days’
period. Notwithstanding the foregoing, irrespective of whether notice of the
security is required for perfection, if the service of notice would prevent the
guarantor from using a bank account in the ordinary course of its business, no
notice of the security shall be served until the occurrence of a Declared Default
which is continuing.

(c)

Any security over bank accounts shall be subject to any prior security interests
and any other rights (including but not limited to set off rights) in favour of the
account bank which are created either by law or in the standard terms and
conditions of the account bank. The notice of security may request these are
waived by the account bank, but neither the Obligor nor the account bank shall
be required to change its banking arrangements if these security interests are not
waived or only partially waived or only waived subject to conditions.

(d)

Unless a Declared Default has occurred and such a Declared Default is
continuing, the Agent shall not have discretion to refrain from applying or to
hold in suspense accounts moneys received from the Group in respect of the
Group’s liabilities under the Finance Documents or to exercise any general
rights of set-off.

Fixed Assets
(a)

If an Obligor grants security over its material fixed assets, it shall be free to deal
with those assets in the ordinary course of its business and as otherwise
permitted under any Finance Document.

(b)

No notice, whether to third parties or by attaching a notice to the fixed assets,
shall be served until the occurrence of a Declared Default (and the requireme nt
to serve notice shall cease if the Declared Default ceases to be continuing).
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6.

7.

8.

Insurance Policies
(a)

An Obligor may grant security over its insurance policies, save that any
obligation to provide such security shall not extend to any insurance policies
which cannot be secured under the terms of such policies or in respect of third
party liability or public liability.

(b)

If required by local law for validity, perfection, enforceability and/or priority,
notice of the security will be served on the relevant insurer promptly and no
later than within 10 Business Days of the security being granted and the Obligor
shall use its reasonable efforts to obtain an acknowledgement of that notice
within 20 Business Days of service. If the Obligor has used its reasonable
endeavours but has not been able to obtain acknowledgement, its obligation to
obtain acknowledgement shall cease on the expiry of such 20 Business Days’
period.

(c)

No loss payee or other annotation or endorsement shall be made on any
insurance policy.

Intellectual Property
(a)

If an Obligor grants security over its Owned IP, it shall be free to deal with that
Owned IP in the ordinary course of business subject to the limitations contained
in this Agreement, except while a Declared Default is continuing.

(b)

No security shall be granted over any Intellectual Property that has been
licensed from a third party and which cannot be secured under the terms of the
relevant licensing agreement. No notice shall be served to any third party from
whom Intellectual Property is licensed until the occurrence of a Declared
Default (and the requirement to serve notice shall cease if the Declared Default
ceases to be continuing).

(c)

If required for validity, perfection, enforceability and/or priority under loc al
law, security over Intellectual Property (to the extent material, and, in relation
to Intellectual Property licensed from third parties, if and to the extent permitted
under contractual restrictions and obligations with such third parties) will be
registered under:
(i)

the law of the relevant Security Document; and

(ii)

the laws of any other jurisdiction in which any Obligor is incorporated,
where failure to register the security in such other jurisdiction would
cause a material reduction in the value of, or the benefit provided to, the
Security Agent by such security.

Intercompany Receivables
(a)

If an Obligor grants security over its material intercompany receivables, it shall
be free to deal with those receivables in the ordinary course of its business in
accordance with the terms of any Finance Document except while a Declared
Default is continuing.
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(b)

9.

10.

If required by local law to perfect the security, notice of the security will be
served on the relevant borrower promptly and no later than within 10 Business
Days of the security being granted and the Obligor shall use its reasonable
efforts obtain an acknowledgement of that notice within 20 Business Days of
service. If the Obligor has used its reasonable endeavours but has not been able
to obtain acknowledgement, its obligation to obtain acknowledgement shall
cease on the expiry of such 20 Business Days’ period. Irrespective of whether
notice of the security is required for perfection, if the service of notice would
prevent the Obligor from dealing with an intercompany receivable in the
ordinary course of its business, no notice of security shall be served until the
occurrence of a Declared Default (and the requirement to serve notice shall
cease if the Declared Default ceases to be continuing).

Trade Receivables and Material Contracts (including Acquisition Documents)
(a)

If an Obligor grants security over its material trade receivables or material
contracts, it shall be free to deal with those receivables and material contracts
in the ordinary course of its business or as otherwise permitted under any
Finance Document except while a Declared Default is continuing.

(b)

No notice of security shall be served (other than in respect of the Acquisitio n
Documents) until the occurrence of a Declared Default (and the requirement to
serve notice shall cease if the Declared Default ceases to be continuing).

(c)

No security will be granted over any trade receivables or material contracts
which cannot be secured under the terms of the relevant contract.

(d)

Any list of trade receivables or material contracts required under the general
principles set out in these Agreed Security Principles shall not include details of
the underlying contracts, and no security shall be granted where it would put the
details of trade receivables or material contracts at risk of public disclosure.

Shares
(a)

Subject to paragraph 3(b) above, an Obligor shall only be required to grant
security over the shares in another Obligor or in a Subsidiary which is a Material
Company.

(b)

The relevant Transaction Security Document will be governed by the laws of
the jurisdiction of incorporation of the company whose shares are subject to
security, and not by the law of the jurisdiction of incorporation of the Obligor
granting the security.

(c)

Where required by law, the share certificate and a stock transfer form executed
in blank will be provided to the Security Agent within 20 Business Days after
the date of grant of such security (or, if later, the date of the acquisition of the
relevant shares), provided that in relation to the security over the shares of the
Company, the share certificate and stock transfer form shall be provided to the
Security Agent within 2 Business Days of receipt by the Issuer of the stock
transfer form duly stamped by Her Majesty’s Revenue and Custom, and where
required by law the share certificate or shareholders register will be endorsed or
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written up and the endorsed share certificate or a copy of the written up register
provided to the Security Agent.

11.

12.

(d)

Unless the restriction is required by law or such removal is not customary in the
relevant local market, the constitutional documents of the company whose
ownership interests have been given as security will be amended to remove any
restriction on the transfer or the registration of the transfer of the ownership
interests prior to the creation of the security or as soon as possible thereafter

(e)

In respect of share pledges, until a Declared Default has occurred and is
continuing, the pledgors shall be permitted to retain and to exercise voting rights
attaching to any shares pledged by them in a manner permitted under the
Finance Documents and the pledgors (other than the Issuer) shall be permitted
to receive and retain dividends on pledged shares/pay dividends upstream on
pledged shares to the extent permitted under the Finance Documents with the
proceeds to be available to the Group.

Real Estate
(a)

An Obligor may grant security over its material real estate.

(b)

There will be no obligation to investigate title, provide surveys or to conduct
insurance, environmental or other diligence.

(c)

An Obligor providing security over its real estate will be under no obligation to
obtain any landlord, owner or other third party consent required to grant such
security as such or to achieve a better priority in ranking, nor to investigate the
possibility thereof. The amount secured by such security shall be restricted to
an agreed level to take account of costs where the cost of granting such security
is based on the amount secured.

Release of Security
Unless required by local law, the circumstances in which the security shall be released
shall not be dealt with in individual Transaction Security Documents but, if so required,
shall, except to the extent required by local law, be the same as those set out in the
Intercreditor Agreement.

175

SCHEDULE 10
FORM OF INCREASE CONFIRMATION
To:

[●] as Agent and as Security Agent and [●] as Issuer, for and on behalf of each Obligor

From: [the Increase Noteholder] (the “Increase Noteholder”) Dated:
[  ] – £465,000,000 Notes Purchase Agreement dated [●] (as amended from time to time)
(the “Notes Purchase Agreement”)
1.

We refer to the Notes Purchase Agreement and particularly Clause 2.2 (Increase) of the
Notes Purchase Agreement and to the Intercreditor Agreement (as defined in the Notes
Purchase Agreement). This is an Increase Confirmation. This agreement (the
“Agreement”) shall take effect as an Increase Confirmation for the purpose of the
Notes Purchase Agreement [and as a Creditor/Agent Accession Undertaking for the
purposes of the Intercreditor Agreement (and as defined in the Intercreditor
Agreement)]. Terms defined in the Notes Purchase Agreement have the same meaning
in this Agreement unless given a different meaning in this Agreement.

2.

The Increase Noteholder agrees to assume and will assume all of the obligatio ns
corresponding to the Commitment specified in the Schedule (the “Relevant
Commitment”) as if it was an Original Noteholder under the Notes Purchase
Agreement.

3.

The proposed date on which the increase in relation to the Increase Noteholder and the
Relevant Commitment is to take effect (the “Increase Date”) is [●].

4.

On the Increase Date, the Increase Noteholder becomes:
(a)

party to the relevant Finance Documents (other than the Intercreditor
Agreement) as a Noteholder; and

(b)

party to the Intercreditor Agreement as a Senior Secured Creditor.

5.

The Facility Office and address, fax number and attention details for notices to the
Increase Noteholder for the purposes of Clause 30.2 (Addresses) are set out in the
Schedule.

6.

The Increase Noteholder expressly acknowledges the limitations on the Noteholders’
obligations referred to in paragraph (f) of Clause 2.2 (Increase).

7.

We further refer to Clause 17.3 (Change of Super Senior Finance Party, Permitted
Super Senior Financing Creditor, Priority Senior Secured Facility Creditor, Permitted
Priority Senior Secured Financing Creditor, Senior Secured Notes Creditor or
Permitted Senior Secured Financing Creditor) of the Intercreditor Agreement. In
consideration of the Increase Noteholder being accepted as a Senior Secured Creditor
for the purposes of the Intercreditor Agreement (and as defined therein), the Increase
Noteholder confirms that, as from the Increase Date, it intends to be party to the
Intercreditor Agreement as a Senior Secured Creditor, and undertakes to perform all the
obligations expressed in the Intercreditor Agreement to be assumed by a Senior Secured
Creditor and agrees that it shall be bound by all the provisions of the Intercreditor
Agreement, as if it had been an original party to the Intercreditor Agreement.
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8.

This Agreement may be executed in any number of counterparts and this has the same
effect as if the signatures on the counterparts were on a single copy of this Agreement.

9.

This Agreement and any non-contractual obligations arising out of or in connection
with it are governed by English law.

This Agreement has been entered into on the date stated at the beginning of this Agreement.
Note: The execution of this Increase Confirmation may not be sufficient for the Increase
Noteholder to obtain the benefit of the Transaction Security in all jurisdictions. It is the
responsibility of the Increase Noteholder to ascertain whether any other documents or
other formalities are required to obtain the benefit of the Transaction Security in any
jurisdiction and, if so, to arrange for execution of those documents and completion of
those formalities.
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THE SCHEDULE
Relevant Commitment/rights and obligations to be assumed by the Increase Noteholder
[insert relevant details]
[Facility Office address, fax number and attention details for notices and account details for
payments]
[Increase Noteholder]
By:
This Agreement is accepted as an Increase Confirmation for the purposes of the Notes Purchase
Agreement by the Agent, and as a Creditor/Agent Accession Undertaking for the purposes of
the Intercreditor Agreement by the Security Agent and the Increase Date is confirmed as [●].
Agent
By:
Security Agent
By:

]

178

SCHEDULE 11
INFORMATION UNDERTAKINGS
Terms used in this Schedule shall, if not otherwise defined in this Schedule or Schedule 14
(Additional Definitions), have the meaning given to them elsewhere in this Agreeme nt.
References to a “Section” are to sections of this Schedule.
(a)

For so long as any amount is outstanding under the Finance Documents or any
Commitment is in force, the Issuer [(or, in the case of the fiscal year ending 29
December 2019 and the fiscal quarter ending 27 September 2020, the Company)] will
provide to the Agent (in sufficient copies for all the Noteholders if requested by the
Agent) the following reports:

(1)

within 120 days after the end of the Issuer’s fiscal year beginning with the fiscal year
ending 31 December 2020 (or, in the case of the fiscal year ending 29 December 2019,
on or before 31 December 2020), annual reports containing, to the extent applicable,
the following information, and noting for the avoidance of doubt that any annual reports
of the Issuer delivered for the fiscal year ending 31 December 2020 shall be for the
period from the date of the Issuer’s incorporation only and, upon request by the Agent,
the Issuer shall provide the pro forma consolidated annual reports reflecting the fiscal
year ending 31 December 2020 including the period prior to the incorporation of the
Issuer: (a) audited consolidated balance sheets of the Issuer or its predecessor [(or, in
the case of the fiscal year ending 29 December 2019, the Company)] as of the end of
the two most recent fiscal years and audited consolidated income statements and
statements of cash flow of the Issuer or its predecessor [(or, in the case of the fiscal year
ending 29 December 2019, the Company)] for the two most recent fiscal years,
including complete footnotes to such financial statements and the report of the
independent auditors on the financial statements; (b) unaudited pro forma income
statement information and balance sheet information of the Issuer [(or, in the case of
the fiscal year ending 29 December 2019, the Company)] (which, for the avoidance of
doubt, shall not include the provision of a full income statement or balance sheet to the
extent not reasonably available), together with explanatory footnotes, for any materia l
acquisitions, dispositions or recapitalizations that have occurred since the beginning of
the most recently completed fiscal year; (c) an operating and financial review of the
audited financial statements, including a discussion of the results of operations,
financial condition, and liquidity and capital resources of the Issuer [(or, in the case of
the fiscal year ending 29 December 2019, the Company)], and a discussion of material
commitments and contingencies and critical accounting policies; (d) description of the
business, management and shareholders of the Issuer [(or, in the case of the fiscal year
ending 29 December 2019, the Company)], all material affiliate transactions and a
description of all material contractual arrangements, including material debt
instruments; and (e) a summary description of material risk factors and material recent
developments;

(2)

within 60 days following the end of each of the first three fiscal quarters in each fiscal
year of the Issuer beginning with the fiscal quarter ending after the Restructur ing
Effective Date, all quarterly reports of the Issuer containing the following informatio n:
(a) an unaudited condensed consolidated balance sheet as of the end of such quarter and
unaudited condensed statements of income and cash flow for the most recent year-todate period ending on the unaudited condensed balance sheet date, and the comparable
prior year period, together with condensed footnote disclosure; (b) unaudited pro forma
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income statement information and balance sheet information of the Issuer [(or, in the
case of the fiscal quarter ending 27 September 2020, the Company)] (which, for the
avoidance of doubt, shall not include the provision of a full income statement or balance
sheet to the extent not reasonably available), together with explanatory footnotes, for
any material acquisitions, dispositions or recapitalizations that have occurred since the
beginning of the relevant quarter; (c) an operating and financial review of the unaudited
financial statements, including a discussion of the results of operations, financ ia l
condition, EBITDA or Consolidated EBITDA and material changes in liquidity and
capital resources of the Issuer [(or, in the case of the fiscal quarter 27 September 2020,
the Company)], and a discussion of material changes not in the ordinary course of
business in commitments and contingencies since the most recent report; and (d)
material recent developments; and
(3)

promptly after the occurrence of any material acquisition, disposition or restructur ing
or any senior executive officer changes at the Issuer or change in auditors of the Issuer
or any other material event that the Issuer or any of its Restricted Subsidiar ies
announces publicly, a report containing a description of such event.

(b)

All financial statements, monthly trading updates and pro forma financial informa tio n
shall be prepared in accordance with GAAP as in effect on the date of such report or
financial statement (or otherwise on the basis of GAAP as then in effect) and on a
consistent basis for the periods presented; provided, however, that the reports set forth
in clauses (1), (2) and (3) above may, in the event of a change in applicable GAAP,
present earlier periods on a basis that applied to such periods. Except as provided for
above, no report need include separate financial statements for any Subsidiaries of the
Issuer.

(c)

At any time that any of the Issuer’s Subsidiaries are Unrestricted Subsidiaries and any
such Unrestricted Subsidiary or group of Unrestricted Subsidiaries, if taken together as
one Subsidiary, constitutes a Significant Subsidiary of the Issuer, then the annual and
quarterly financial information required by clauses (1) and (2) of paragraph (a) above
shall include either (i) a reasonably detailed presentation, either on the face of the
financial statements or in the footnotes thereto, of the financial condition and results of
operations of the Issuer and its Restricted Subsidiaries separate from the financ ia l
condition and results of operations of the Unrestricted Subsidiaries of the Issuer or (ii)
stand-alone audited or unaudited financial statements, as the case may be, of such
Unrestricted Subsidiary or Unrestricted Subsidiaries (as a group or otherwise) together
with an unaudited reconciliation to the financial information of the Issuer and its
Subsidiaries, which reconciliation shall include the following items: revenues,
EBITDA or Consolidated EBITDA, net income, cash, total assets, total debt,
shareholders equity, capital expenditures and interest expense.

(d)

For purposes of this Schedule 11 and any determination or calculation to be made under
the Notes, the Issuer may use financial statements of [the Company] for reporting or
making calculations with respect to periods commencing prior to the Restructur ing
Effective Date.
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SCHEDULE 12
INCURRENCE COVENANTS
Terms used in this Schedule shall, if not otherwise defined in this Schedule or Schedule 14
(Additional Definitions), have the meaning given to them elsewhere in this Agreement.
References to a “Section” are to sections of this Schedule.
Except as otherwise specifically set forth herein, for purposes of determining compliance with
any pound sterling-denominated restriction herein, the Sterling Equivalent amount for purposes
hereof that is denominated in a non-pound sterling currency shall be calculated based on the
relevant currency exchange rate in effect on the date such non-pound sterling amount is
Incurred or made, as the case may be.
The terms in this Schedule shall apply on and from the Restructuring Effective Date.
1.1

Limitation on Indebtedness

The Issuer will not, and will not permit any of its Restricted Subsidiaries to, Incur any
Indebtedness (including Acquired Indebtedness) provided, however. that the Issuer and any of
the Restricted Subsidiaries may Incur lndebtedness if on the date of such lncurrence and after
giving pro forma effect thereto (including pro forma application of the proceeds thereof), (i)
the Fixed Charge Coverage Ratio for the Issuer and its Restricted Subsidiaries is not less than
2.0 to 1.0 and (ii) if the Indebtedness to be Incurred is Senior Secured Indebtedness, the
Consolidated Secured Leverage Ratio for the Issuer does not exceed 4.5:1.0.
The first paragraph of this Section 1.1 (Limitation on Indebtedness) will not prohibit the
Incurrence of the following Indebtedness:
(1)

Indebtedness Incurred under the Super Senior Facility Agreement which is outstanding
as at the Restructuring Effective Date and guarantees in respect of such Indebtedness;

(2)

(3)

(a)

guarantees by the Issuer or any UK&I Subsidiary of Indebtedness of the Issuer
or any UK&I Subsidiary;

(b)

guarantees by any Non UK&I Subsidiary of Indebtedness of any other Non
UK&I Subsidiary;

(c)

without limiting the provisions of Section 1.3 (Limitation on Liens),
Indebtedness arising by reason of any Lien granted by or applicable to such
Person securing Indebtedness of the Issuer or any Restricted Subsidiary so long
as the Incurrence of such Indebtedness is permitted under the terms of this
Agreement;

Indebtedness of the Issuer owing to and held by any Restricted Subsidiary or
Indebtedness of a Restricted Subsidiary owing to and held by the Issuer or any
Restricted Subsidiary (other than Indebtedness owing to or owed by any Non UK&I
Subsidiary); provided, however, that:
(a)

if the Company or any Guarantor is the obligor on such Indebtedness and the
obligee is not the Company or a Guarantor, such Indebtedness must be
unsecured and ((i) except in respect of the intercompany current liabilities
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incurred in the ordinary course of business in connection with the cash
management operations of the Issuer and its Restricted Subsidiaries and (ii) only
to the extent legally permitted (the Issuer and its Restricted Subsidiaries having
completed all procedures required in the reasonable judgment of directors or
officers of the obligee or obligor to protect such Persons from any penalty or
civil or criminal liability in connection with the subordination of such
Indebtedness)) expressly subordinated to the prior payment in full in cash of all
obligations then due with respect to the Facilities, in the case of the Company,
or the Guarantee, in the case of a Guarantor; and
(b)

any subsequent issuance or transfer of Capital Stock or any other event which
results in any such Indebtedness being beneficially held by a Person other than
the Issuer or a Restricted Subsidiary of the Issuer and any sale or other transfer
of any such Indebtedness to a Person other than the Issuer or a Restricted
Subsidiary of the Issuer, shall be deemed, in each case, to constitute an
Incurrence of such Indebtedness by the Issuer or such Restricted Subsidiary, as
the case may be;

(4)

Indebtedness represented by (a)(i) this Agreement, and (ii) the Priority Senior Secured
Notes; (b) the Existing Senior Secured Notes provided that such Indebtedness is
discharged on the Restructuring Effective Date; and (c) any Indebtedness represented
by the loans of the proceeds of and the guarantees of and security granted with respect
to the Indebtedness under clause (a) of this paragraph (4); and (d) any Refinanc ing
Indebtedness in respect of the foregoing (a) or (c);

(5)

Indebtedness incurred by any Non UK&I Subsidiary, provided that such Indebtedness
shall not benefit from any guarantees or Liens granted by a UK&I Subsidiary;

(6)

Indebtedness under Currency Agreements, Interest Rate Agreements and Commodity
Hedging Agreements entered into for bona fide hedging purposes of the Issuer or its
Restricted Subsidiaries and not for speculative purposes (as determined in good faith
by the Board of Directors or Senior Management of the Issuer);

(7)

Indebtedness represented by Capitalized Lease Obligations incurred to finance or
refinance the acquisition, leasing, construction or improvement of property (real or
personal) or assets or Purchase Money Obligations, and in each case any Refinanc ing
Indebtedness in respect thereof, in an aggregate outstanding principal amount which,
when taken together with the principal amount of all other Indebtedness Incurred
pursuant to this clause (7) and then outstanding, will not exceed the greater of (a) £20
million and (b) 5% of Total Assets;

(8)

Indebtedness in respect of (a) workers’ compensation claims, self-insura nce
obligations, performance, indemnity, surety, judgment, appeal, advance payment,
customs, VAT or other tax or other guarantees or other similar bonds, instruments or
obligations and completion guarantees and warranties provided by the Issuer or a
Restricted Subsidiary or relating to liabilities, obligations or guarantees Incurred in the
ordinary course of business or in respect of any governmental requirement, (b) letters
of credit, bankers’ acceptances, guarantees or other similar instruments or obligatio ns
issued or relating to liabilities or obligations Incurred in the ordinary course of business
or in respect of any governmental requirement; provided, however, that upon the
drawing of such letters of credit or similar instruments, the obligations are reimbursed
within 30 days following such drawing, (c) the financing of insurance premiums in the
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ordinary course of business and (d) any customary cash management, cash pooling or
netting or setting off arrangements in the ordinary course of business;
(9)

Indebtedness arising from agreements providing for customary guarantees,
indemnification, obligations in respect of earn-outs or other adjustments of purchase
price or, in each case, similar obligations, in each case, Incurred or assumed in
connection with the acquisition or disposition of any business or assets or Person or any
Capital Stock of a Subsidiary (other than guarantees of Indebtedness Incurred by any
Person acquiring or disposing of such business or assets or such Subsidiary for the
purpose of financing such acquisition or disposition); provided that the maximum
liability of the Issuer and its Restricted Subsidiaries in respect of all such Indebtedness
shall at no time exceed the gross proceeds, including the fair market value of non-cash
proceeds (measured at the time received and without giving effect to any subsequent
changes in value), actually received by the Issuer and its Restricted Subsidiaries in
connection with such disposition;

(10)

Indebtedness arising from the honoring by a bank or other financial institution of a
check, draft or similar instrument drawn against insufficient funds in the ordinary
course of business; provided, however, that such Indebtedness is extinguished within
five Business Days of Incurrence;

(11)

Customer deposits and advance payments received in the ordinary course of business
from customers for goods purchased in the ordinary course of business;

(12)

Indebtedness owed on a short-term basis of no longer than 30 days to banks and other
financial institutions Incurred in the ordinary course of business of the Issuer and its
Restricted Subsidiaries with such banks or financial institutions that arises in
connection with ordinary banking arrangements to manage cash balances of the Issuer
and its Restricted Subsidiaries;

(13)

Indebtedness Incurred by a Restricted Subsidiary in connection with bankers
acceptances, discounted bills of exchange or the discounting or factoring of receivables
for credit management of bad debt purposes, in each case Incurred or undertaken in the
ordinary course of business on arm’s length commercial terms on a recourse basis;

(14)

[Reserved]

(15)

[Reserved]

(16)

Indebtedness Incurred by a Receivables Subsidiary in a Qualified Receivables
Financing;

(17)

Indebtedness incurred by an Obligor under daylight borrowing facilities for the
purposes of refinancing Indebtedness (including by way of set-off or exchange) so long
as (i) to the extent incurred by any Non UK&I Subsidiary, such Indebtedness shall not
benefit from any guarantee or Liens granted by the Company or any UK&I Subsidiary,
and (ii) any such Indebtedness is repaid within three days of the date on which such
Indebtedness is Incurred; and

(18)

Indebtedness incurred by an Obligor in an aggregate outstanding principal amount
which, when taken together with any Refinancing Indebtedness in respect thereof will
not exceed the greater of (a) £15 million and (b) 4% of Total Assets and provided that
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(unless it only constitutes Indebtedness within paragraphs (3), (4) (provided that it is
incurred in the ordinary course of the business for the purchase of new assets), (5), (6),
(7) or (8) (and, in the case of (7) and (8), only to the extent that the relevant guarantee
or Lien is in respect of Indebtedness that would fall within one of the previous
paragraphs) of the definition of “Indebtedness”) such Indebtedness shall be subject to
the Intercreditor Agreement.
Notwithstanding the foregoing:
(1)

no UK&I Subsidiary may secure or provide any guarantee, indemnity, assurance from
loss or otherwise, directly or indirectly, provide credit support in respect of (includ ing
(but not limited to) pursuant to any keepwell arrangement) any Indebtedness incurred
by a Non UK&I Subsidiary;

(2)

UK&I Subsidiaries who are not Guarantors may not incur any Indebtedness under the
second paragraph of this covenant unless, immediately after giving effect to such
Incurrence, the aggregate principal amount of Indebtedness incurred pursuant to the
second paragraph by such Subsidiaries shall not exceed £1 million at any one time
outstanding; and

(3)

only the the Issuer may incur Indebtedness under the first paragraph of this covenant;

(4)

No Indebtedness can be Incurred that constitutes Super Senior Liabilities under (and as
defined in) the Intercreditor Agreement other than Indebtedness Incurred under clause
(1), (6), (7) and (18) of the preceding paragraph.

For purposes of determining compliance with, and the outstanding principal amount of any
particular Indebtedness Incurred pursuant to and in compliance with, this Section 1.1
(Limitation on Indebtedness):
(1)

in the event that Indebtedness meets the criteria of more than one of the types of
Indebtedness described in this Section 1.1 (Limitation on Indebtedness), the Issuer, in
its sole discretion, will classify such item of Indebtedness, and may from time to time
reclassify such item of Indebtedness (other than Indebtedness Incurred pursuant to the
Super Senior Facility Agreement that is outstanding on the Restructuring Effective
Date), and will only be required to include the amount and type of such Indebtedness
in one of the clauses of the second paragraph of this Section 1.1 (Limitation on
Indebtedness).

(2)

guarantees of, or obligations in respect of letters of credit, bankers’ acceptances or other
similar instruments relating to, or Liens securing, Indebtedness that is otherwise
included in the determination of a particular amount of Indebtedness shall not be
included;

(3)

if obligations in respect of letters of credit, bankers’ acceptances or other
instruments are being treated as Incurred pursuant to clause (7) or (18) of the
paragraph above and the letters of credit, bankers’ acceptances or other
instruments relate to other Indebtedness, then such other Indebtedness shall
included;

(4)

the principal amount of any Disqualified Stock of the Issuer or a Restricted Subsidiary,
or Preferred Stock of a Restricted Subsidiary, will be equal to the greater of the
184

similar
second
similar
not be

maximum mandatory redemption or repurchase price (not including, in either case, any
redemption or repurchase premium) or the liquidation preference thereof;
(5)

Indebtedness permitted by this Section 1.1 (Limitation on Indebtedness) need not be
permitted solely by reference to one provision permitting such Indebtedness but may
be permitted in part by one such provision and in part by one or more other provisio ns
of this Section 1.1 (Limitation on Indebtedness) permitting such Indebtedness;

(6)

the amount of Indebtedness shall be determined as specified in the definition of
“Indebtedness”; and

(7)

accrual of interest, accrual of dividends, the accretion of accreted value, the accretion
or amortization of original issue discount, the payment of interest in the form of
additional Indebtedness, the payment of dividends in the form of additional shares of
Preferred Stock or Disqualified Stock or the reclassification of commitments or
obligations not treated as Indebtedness due to a change in GAAP to IFRS or U.S.
GAAP, as applicable, will not be deemed to be an Incurrence of Indebtedness for
purposes of this Section 1.1 (Limitation on Indebtedness). The amount of any
Indebtedness outstanding as of any date shall be calculated as specified under the
definition of “Indebtedness.”
If at any time any Person or an Unrestricted Subsidiary becomes a Restricted
Subsidiary, any Indebtedness of such Subsidiary shall be deemed to be Incurred by a
Restricted Subsidiary of the Issuer as of such date.
For purposes of determining compliance with any pound sterling-denominated
restriction on the Incurrence of Indebtedness, the Sterling Equivalent of the aggregate
principal amount of Indebtedness denominated in another currency shall be calculated
based on the relevant currency exchange rate in effect on the date such Indebtedness
was Incurred, in the case of term Indebtedness, or, at the option of the Issuer, first
committed, in the case of Indebtedness Incurred under a revolving credit facility;
provided that: (a) if such Indebtedness is Incurred to refinance other Indebtedness
denominated in a currency other than pound sterling, and such refinancing would cause
the applicable pound sterling-denominated restriction to be exceeded if calculated at
the relevant currency exchange rate in effect on the date of such refinancing, such pound
sterling-denominated restriction shall be deemed not to have been exceeded so long as
the aggregate principal amount of such Refinancing Indebtedness does not exceed the
aggregate principal amount of such Indebtedness being refinanced; (b) the Sterling
Equivalent of the aggregate principal amount of any such Indebtedness outstanding on
the Restructuring Effective Date shall be calculated based on the relevant currency
exchange rate in effect on the Restructuring Effective Date; and (c) if and for so long
as any such Indebtedness is subject to a Currency Agreement with respect to the
currency in which such Indebtedness is denominated covering principal and interest on
such Indebtedness, the amount of such Indebtedness, if denominated in pound sterling,
will be the amount of the principal payment required to be made under such Currency
Agreement and, otherwise, the Sterling Equivalent of such amount plus the Sterling
Equivalent of any premium which is at such time due and payable but is not covered by
such Currency Agreement.
Notwithstanding any other provision of this Section 1.1 (Limitation on Indebtedness),
the maximum amount of Indebtedness that the Issuer or a Restricted Subsidiary may
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Incur pursuant to this Section 1.1 (Limitation on Indebtedness) shall not be deemed to
be exceeded solely as a result of fluctuations in the exchange rate of currencies. The
principal amount of any Indebtedness Incurred to refinance other Indebtedness, if
Incurred in a different currency from the Indebtedness being refinanced, shall be
calculated based on the currency exchange rate applicable to the currencies in which
such Refinancing Indebtedness is denominated that is in effect on the date of such
refinancing.
Notwithstanding any other provision of this Section 1.1 (Limitation on Indebtedness),
the Issuer will not, and will not permit any of its Restricted Subsidiaries to Incur any
Indebtedness for borrowed money in an aggregate amount at any time exceeding £30
million (including any Indebtedness specified in the second paragraph of this Section
1.1 (Limitation on Indebtedness)) unless the Issuer has first complied with the
ROFR/ROLR Requirements.
1.2

Limitation on Restricted Payments 6

The Issuer will not, and will not permit any of its Restricted Subsidiaries, directly or indirectly
(including through an Unrestricted Subsidiary), to:
(1)

declare or pay any dividend or make any distribution on or in respect of the Issuer’s or
any Restricted Subsidiary’s Capital Stock (including any payment in connection with
any merger or consolidation involving the Issuer or any of its Restricted Subsidiar ies)
except:
(a)

dividends or distributions payable in Capital Stock of the Issuer (other than
Disqualified Stock) or in options, warrants or other rights to purchase such
Capital Stock of the Issuer or in Subordinated Shareholder Funding; and

(b)

dividends or distributions payable to the Issuer or a Restricted Subsidiary (and,
in the case of any such Restricted Subsidiary making such dividend or
distribution, to holders of its Capital Stock other than the Issuer or another
Restricted Subsidiary on no more than a pro rata basis, measured by value);

(2)

purchase, redeem, retire or otherwise acquire for value any Capital Stock of the Issuer
or any direct or indirect Parent Holding Company held by Persons other than the Issuer
or a Restricted Subsidiary of the Issuer (other than in exchange for Capital Stock of the
Issuer (other than Disqualified Stock));

(3)

make any principal payment on, or purchase, repurchase, redeem, defease or otherwise
acquire or retire for value, prior to scheduled maturity, scheduled repayment or
scheduled sinking fund payment, any Subordinated Indebtedness (other than (a) any
such payment, purchase, repurchase, redemption, defeasance or other acquisition or
retirement or in anticipation of satisfying a sinking fund obligation, principa l
installment or final maturity, in each case, due within one year of the date of purchase,
repurchase, redemption, defeasance or other acquisition or retirement and (b) any
Indebtedness Incurred pursuant to clause (3) of the second paragraph of Section 1.1
(Limitation on Indebtedness));

6

NTD: subject to further discussion - consideration to be given for M IP RP limb, subject to a cap to be agreed.
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(4)

make any payment (other than by capitalization of interest) on or with respect to, or
purchase, repurchase, redeem, defease or otherwise acquire or retire for value, any
Subordinated Shareholder Funding; or

(5)

make any Restricted Investment in any Person;

(any such dividend, distribution, payment, purchase, redemption, repurchase, defeasance, other
acquisition, retirement or Restricted Investment referred to in clauses (1) through (5) above are
referred to herein as a “Restricted Payment”), if at the time the Issuer or such Restricted
Subsidiary makes such Restricted Payment:
(a)

a Default shall have occurred and be continuing (or would result immediately thereafter
therefrom);

(b)

the Issuer is not able to Incur an additional £1.00 of Indebtedness pursuant to paragraph
(i) of the first paragraph of Section 1.1 (Limitation on Indebtedness) after giving effect,
on a pro forma basis, to such Restricted Payment; or

(c)

the aggregate amount of such Restricted Payment and all other Restricted Payments
made subsequent to the Restructuring Effective Date (and not returned or rescinded)
(including Permitted Payments permitted below by clause (7) of the second paragraph
of this 1.2 (Limitation on Restricted Payments) but excluding all other Restricted
Payments permitted by the second paragraph of this 1.2 (Limitation on Restricted
Payments)) would exceed 50% of Consolidated Net Income for the period (treated as
one accounting period) from the first day of the first fiscal quarter commencing prior
to the Restructuring Effective Date to the end of the most recent fiscal quarter ending
prior to the date of such Restricted Payment for which internal consolidated financ ia l
statements of the Issuer are available (or, in the case such Consolidated Net Income is
a deficit, minus 100% of such deficit).

The foregoing provisions will not prohibit any of the following (collectively, “Permitte d
Payments”):
(1)

any purchase, repurchase, redemption, defeasance or other acquisition or retirement of
Capital Stock, Disqualified Stock, Designated Preference Shares, Subordinated
Shareholder Funding or Subordinated Indebtedness made by exchange (including any
such exchange pursuant to the exercise of a conversion right or privilege in connection
with which cash is paid in lieu of the issuance of fractional shares) for, or out of the
proceeds of the substantially concurrent sale of, Capital Stock of the Issuer (other than
Disqualified Stock or Designated Preference Shares), Subordinated Shareholder
Funding or a substantially concurrent contribution to the equity (other than through the
issuance of Disqualified Stock or Designated Preference Shares) of the Issuer;

(2)

any purchase, repurchase, redemption, defeasance or other acquisition or retirement of
Subordinated Indebtedness made by exchange for, or out of the proceeds of the
substantially concurrent sale of, Refinancing Indebtedness permitted to be Incurred
pursuant to Section 1.1 (Limitation on Indebtedness) above;

(3)

any purchase, repurchase, redemption, defeasance or other acquisition or retirement of
Preferred Stock of the Issuer made by exchange for or out of the proceeds of the
substantially concurrent sale of Preferred Stock of the Issuer, as the case may be, that ,
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in each case, is permitted to be Incurred pursuant to Section 1.1 (Limitation on
Indebtedness) above, and that in each case, constitutes Refinancing Indebtedness;
(4)

the declaration and payment of dividends to holders of any class or series of
Disqualified Stock, or of any Preferred Stock of the Issuer, Incurred in accordance with
the terms of Section 1.1 (Limitation on Indebtedness) above, provided that the relevant
payment is made by the Issuer;

(5)

purchases, repurchases, redemptions, defeasances or other acquisitions or retirements
of Capital Stock deemed to occur upon the exercise of stock options, warrants or other
rights in respect thereof if such Capital Stock represents a portion of the exercise price
thereof, provided that the relevant payment is made by the Issuer;

(6)

dividends, loans, advances or distributions to any Parent Holding Company or other
payments by the Issuer or any Restricted Subsidiary in amounts equal to (without
duplication), the amounts required by such Parent Holding Company to pay any Parent
Holding Company Expenses (excluding fees payable to the Permitted Holders) or
Related Taxes;

(7)

so long as no Default or Event of Default has occurred and is continuing (or would
result therefrom), any dividend, distribution, loan or other payment, provided that the
Consolidated Net Leverage Ratio on a pro forma basis after giving effect to any such
dividend, distribution, loan or other payment does not exceed 3.0 to 1.0; and

(8)

payment of any Receivables Fees and purchases of Receivables Assets pursuant to a
Receivables Repurchase Obligation in connection with a Qualified Receivables
Financing.

The amount of all Restricted Payments (other than cash) shall be the fair market value on the
date of such Restricted Payment of the asset(s) or securities proposed to be paid, transferred or
issued by the Issuer or such Restricted Subsidiary, as the case may be, pursuant to such
Restricted Payment. The fair market value of any cash Restricted Payment shall be its face
amount, and the fair market value of any non-cash Restricted Payment shall be determined
conclusively by the Board of Directors of the Issuer acting in good faith.
Notwithstanding any other covenant in this Section 1.2 (Limitation on Restricted Payments):
(1)

the Issuer will not make, and will not permit any of its Restricted Subsidiaries (other
than other Non UK&I Subsidiaries), directly or indirectly, to make any Investment in a
Non UK&I Subsidiary other than in accordance with the Non UK&I Investment s
Basket; and

(2)

the Issuer will not, and will not permit any of its Restricted Subsidiaries, directly or
indirectly, to make an Investment to any entity which is not a member of the Obligor
Group which comprises any contribution of Owned IP.

No step, action or transaction entered into in connection with a Permitted Transaction shall be,
or constitute, a Restricted Payment or a Restricted Investment and shall be permitted under
these covenants, provided that such transfer does not involve the UK&I Subsidiaries.
No payment or other transaction made or entered into in connection with a non-cash unwind ing
(by way of write-off or set-off) of intercompany positions between UK&I Subsidiaries and Non
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UK&I Subsidiaries as part of a winding-up of the Non UK&I Subsidiaries or a Permitted Sale
shall be a Restricted Payment or a Restricted Investment. For the avoidance of doubt, any cash
payment by a UK&I Subsidiary to a Non UK&I Subsidiary shall only be made if it is permitted
under the Non UK&I Investments Basket.
1.3

Limitation on Liens

The Issuer will not, and will not permit any Restricted Subsidiary to, directly or indirectly,
create, Incur or suffer to exist any Lien (other than Permitted Liens) upon any of its property
or assets (including Capital Stock of a Restricted Subsidiary of the Issuer), whether owned on
the Restructuring Effective Date or acquired after that date, or any interest therein or any
income or profits therefrom, which Lien is securing any Indebtedness, except (a) in the case of
any property or asset that does not constitute Collateral, Permitted Liens and (b) in the case of
any property or asset that constitutes Collateral, Permitted Collateral Liens.
1.4

Limitation on Restrictions on Distributions from Restricted Subsidiaries

The Issuer will not, and will not permit any Restricted Subsidiary to, create or otherwise cause
or permit to exist or become effective any consensual encumbrance or consensual restrictio n
on the ability of any Restricted Subsidiary to:
(A)

pay dividends or make any other distributions in cash or otherwise on its Capital Stock
or pay any Indebtedness or other obligations owed to the Company or the Issuer;

(B)

make any loans or advances to the Company or the Issuer; or

(C)

sell, lease or transfer any of its property or assets to the Company or the Issuer,

provided that (x) the priority of any Preferred Stock in receiving dividends or liquida ting
distributions prior to dividends or liquidating distributions being paid on common stock and
(y) the subordination of (including the application of any standstill requirements to) loans or
advances made to the Issuer or any Restricted Subsidiary to other Indebtedness Incurred by the
Issuer or any Restricted Subsidiary shall not be deemed to constitute such an encumbrance or
restriction.
The provisions of the preceding paragraph will not prohibit:
(1)

any encumbrance or restriction pursuant to the Super Senior Facility Agreement or any
other agreement or instrument, in each case, in effect at or entered into on the
Restructuring Effective Date, including the Priority Senior Secured Notes Purchase
Agreement and this Agreement (including the Finance Documents);

(2)

any encumbrance or restriction pursuant to an agreement or instrument of a Person or
relating to any Capital Stock or Indebtedness of a Person, entered into on or before the
date on which such Person was acquired by or merged, consolidated or otherwise
combined with or into the Issuer or any Restricted Subsidiary, or was designated as a
Restricted Subsidiary or on which such agreement or instrument is assumed by the
Issuer or any Restricted Subsidiary in connection with an acquisition of assets (other
than Capital Stock or Indebtedness Incurred as consideration in, or to provide all or any
portion of the funds utilized to consummate, the transaction or series of related
transactions pursuant to which such Person became a Restricted Subsidiary or was
acquired by the Issuer or was merged, consolidated or otherwise combined with or into
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the Issuer or any Restricted Subsidiary entered into or in connection with such
transaction) and outstanding on such date; provided that, for the purposes of this clause
(2), if another Person is the Successor Parent Holding Company (as defined below),
any Subsidiary thereof or agreement or instrument of such Person or any such
Subsidiary shall be deemed acquired or assumed by the Issuer or any Restricted
Subsidiary when such Person becomes the Successor Parent Holding Company;
(3)

any encumbrance or restriction pursuant to an agreement or instrument effecting a
refinancing of Indebtedness Incurred pursuant to, or that otherwise refinances, an
agreement or instrument referred to in clause (1) or (2) of this paragraph or this clause
(3) (an “Initial Agreement”) or contained in any amendment, supplement or other
modification to an agreement referred to in clause (1) or (2) of this paragraph or this
clause (3); provided, however, that the encumbrances and restrictions with respect to
such Restricted Subsidiary contained in any such agreement or instrument are no less
favorable in any material respect to the Noteholders taken as a whole than the
encumbrances and restrictions contained in the Initial Agreement or Initial Agreements
to which such refinancing or amendment, supplement or other modification relates (as
determined in good faith by the Issuer);

(4)

any encumbrance or restriction:
(a)

that restricts in a customary manner the subletting, assignment or transfer of any
property or asset that is subject to a lease, license or similar contract, or the
assignment or transfer of any lease, license or other contract;

(b)

contained in mortgages, pledges, charges or other security agreements permitted
under this Agreement or securing Indebtedness of the Issuer or a Restricted
Subsidiary permitted under this Agreement to the extent such encumbrances or
restrictions restrict the transfer of the property or assets subject to such
mortgages, pledges, charges or other security agreements; or

(c)

pursuant to customary provisions restricting dispositions of real property
interests set forth in any reciprocal easement agreements of the Issuer or any
Restricted Subsidiary;

(d)

any encumbrance or restriction pursuant to Purchase Money Obligations and
Capitalized Lease Obligations permitted under this Agreement, in each case,
that impose encumbrances or restrictions on the property so acquired or any
encumbrance or restriction pursuant to a joint venture agreement that imposes
restrictions on the transfer of the assets of the joint venture;

(5)

any encumbrance or restriction with respect to a Restricted Subsidiary (or any of its
property or assets) imposed pursuant to an agreement entered into for the direct or
indirect sale or disposition to a Person of all or substantially all the Capital Stock or
assets of such Restricted Subsidiary (or the property or assets that are subject to such
restriction) pending the closing of such sale or disposition;

(6)

customary provisions in leases, licenses, joint venture agreements and other similar
agreements and instruments entered into in the ordinary course of business;

(7)

encumbrances or restrictions arising or existing by reason of applicable law or any
applicable rule, regulation or order, or required by any regulatory authority;
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(8)

any encumbrance or restriction on cash or other deposits or net worth imposed by
customers under agreements entered into in the ordinary course of business;

(9)

any encumbrance or restriction pursuant to Currency Agreements, Interest Rate
Agreements or Commodity Hedging Agreements;

(10)

any encumbrance or restriction arising pursuant to an agreement or instrument relating
to any Indebtedness permitted to be Incurred subsequent to the Restructuring Effective
Date pursuant to the provisions of Section 1.1 (Limitation on Indebtedness) if the
encumbrances and restrictions contained in any such agreement or instrument taken as
a whole are not materially less favorable to the Noteholders than (i) the encumbrances
and restrictions contained in this Agreement, the Priority Senior Secured Notes
Purchase Agreement, the Super Senior Facility Agreement and the Intercreditor
Agreement, together with the security documents associated therewith as in effect no
later than 10 days after (and excluding) the Restructuring Effective Date or (ii) in
comparable financings (as determined in good faith by the Issuer) or where the Issuer
determines when such Indebtedness is Incurred that such encumbrances or restrictio ns
will not adversely affect, in any material respect, the Issuer’s ability to make principa l
or interest payments under this Agreement;

(11)

any encumbrance or restriction existing by reason of any lien permitted under Section
1.3 (Limitation on Liens); or

(12)

restrictions effected in connection with a Qualified Receivables Financing that, in the
good faith determination of the Board of Directors of the Issuer, are necessary or
advisable to effect such Qualified Receivables Financing.

1.5

Limitation on Sales of Assets and Subsidiary Stock

The Issuer will not, and will not permit any of its Restricted Subsidiaries to, make any Asset
Disposition unless:
(1)

the Issuer or such Restricted Subsidiary, as the case may be, receives consideratio n
(including by way of relief from, or by any other Person assuming responsibility for,
any liabilities, contingent or otherwise) at least equal to the fair market value (such fair
market value to be determined on the date of contractually agreeing to such Asset
Disposition), as determined in good faith by the Board of Directors of the Issuer, of the
shares and assets subject to such Asset Disposition (including, for the avoidance of
doubt, if such Asset Disposition is a Permitted Asset Swap); and

(2)

[Reserved]

(3)

in any such Asset Disposition, or series of related Asset Dispositions (except to the
extent the Asset Disposition is a Permitted Asset Swap), 100% of the consideratio n
from such Asset Disposition is in the form of cash, Cash Equivalents or Temporary
Cash Investments,

and subject always to Clause 20.23 (No disposition of Owned IP).
1.6

Limitation on Affiliate Transactions

The following shall constitute “Affiliate Transactions”:
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(1)

any transaction (including the purchase, sale, lease or exchange of any property or the
rendering of any service) between (1) the Issuer or a Restricted Subsidiary; and (2) any
Affiliate of the Issuer involving aggregate value in excess of £500,000; and

(2)

any transaction (including the purchase, sale, lease or exchange of any property or the
rendering of any service) between a UK&I Subsidiary and a Non UK&I Subsidiary,
other than existing transactions or arrangements that are in the ordinary course of
business as at 29 April 2020 (but not any new or replacement transactions), transactions
entered into pursuant to the Non UK&I Investments Basket or any other transactions
with an aggregate value of less than £500,000; and

(3)

a Permitted Sale where the counterparty is an Affiliate of the Issuer.

The Issuer will not, and will not permit any of its Restricted Subsidiaries to, directly or
indirectly, enter into or conduct any Affiliate Transaction unless:
(1)

the terms of such Affiliate Transaction taken as a whole are not materially less favora ble
to the Issuer or such Restricted Subsidiary, as the case may be, than those that could be
obtained in a comparable transaction at the time of such transaction or the execution of
the agreement providing for such transaction in arm’s length dealings with a Person
who is not such an Affiliate;

(2)

in the event such Affiliate Transaction involves an aggregate value in excess of £2.5
million, the terms of such transaction have been approved by a majority of the members
of the Board of Directors of the Issuer; and

(3)

in the event such Affiliate Transaction involves an aggregate value in excess of £10
million, the Issuer or any of its Restricted Subsidiaries, as the case may be, has received
a letter from an Independent Financial Advisor stating that such transaction is fair to
the Issuer or such Restricted Subsidiary from a financial point of view or stating that
the terms are not materially less favorable than those that would have been obtained in
comparable transaction by the Issuer or such Restricted Subsidiary with an unrelated
Person on an arm’s length basis.

Any Affiliate Transaction shall also be deemed to have satisfied the requirements set forth in
clause (2) of this paragraph if such Affiliate Transaction is approved by a majority of the
Disinterested Directors. If there are no Disinterested Directors, any Affiliate Transaction shall
also be deemed to have satisfied the requirements set forth in this Section 1.6 (Limitation on
Affiliate Transactions) if the Issuer or any of its Restricted Subsidiaries, as the case may be,
has received a letter from an Independent Financial Advisor that satisfies the requirements set
forth in clause (3) of this paragraph.
The provisions of the preceding paragraph will not apply to:
(1)

any Permitted Payments or any Permitted Investment (other than a Permitted
Investment as defined in paragraphs (l)(b), (2) and (9) of the definition thereof);

(2)

any issuance or sale of Capital Stock, options, other equity-related interests or other
securities, or other payments, awards or grants in cash, securities or otherwise pursuant
to, or the funding of, or entering into, or maintenance of, any employment, consulting,
collective bargaining or benefit plan, program, agreement or arrangement, related trust
or other similar agreement and other compensation arrangements, options, warrants or
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other rights to purchase Capital Stock of the Issuer, any Restricted Subsidiary or any
Parent Holding Company, restricted stock plans, long-term incentive plans, stock
appreciation rights plans, participation plans or similar employee benefits or
consultants’ plans (including valuation, health, insurance, deferred compensatio n,
severance, retirement, savings or similar plans, programs or arrangements) or
indemnities provided on behalf of officers, employees, directors or consultants
approved by the Board of Directors of the Issuer, in each case in the ordinary course of
business;
(3)

any Management Advances and any waiver or transaction with respect thereto;

(4)
(a)

any transaction between or among the Issuer and any UK&I Subsidiary (or entity that
becomes a UK&I Subsidiary as a result of such transaction), or between or among
UK&I Subsidiaries; or

(b)

any transaction between or among Non UK&I Subsidiaries;

(5)

the payment of reasonable fees and reimbursement of expenses to, and customa ry
indemnities (including under customary insurance policies) and employee benefit and
pension expenses provided on behalf of, directors, officers, consultants or employees
of the Issuer or any Restricted Subsidiary of the Issuer (whether directly or indirectly
and including through any Person owned or controlled by any of such directors, officers
or employees);

(6)

the entry into and performance of obligations of the Issuer or any of its Restricted
Subsidiaries under the terms of any transaction arising out of, and any payments
pursuant to or for purposes of funding, any agreement or instrument in effect as of or
on the Restructuring Effective Date, as these agreements and instruments may be
amended, modified, supplemented, extended, renewed or refinanced from time to time
in accordance with the other terms of this Section 1.6 (Limitation on Affiliate
Transactions) or to the extent not more disadvantageous to the Noteholders in any
material respect and the entry into and performance of any registration rights or other
listing agreement in connection with any Public Offering;

(7)

execution, delivery and performance of any Tax Sharing Agreement or the formatio n
and maintenance of any consolidated group for tax, accounting or cash pooling or
management purposes in the ordinary course of business;

(8)

transactions with customers, clients, suppliers or purchasers or sellers of goods or
services, in each case in the ordinary course of business, which are fair to the Issuer or
the relevant Restricted Subsidiary in the reasonable determination of the Board of
Directors or the Senior Management of the Issuer or the relevant Restricted Subsidiary,
or are on terms no less favorable than those that could reasonably have been obtained
at such time from an unaffiliated party;

(9)

(a) issuances or sales of Capital Stock (other than Disqualified Stock or Designated
Preference Shares) of the Issuer or options, warrants or other rights to acquire such
Capital Stock or Subordinated Shareholder Funding; provided that the interest rate and
other financial terms of such Subordinated Shareholder Funding are approved by a
majority of the members of the Board of Directors of the Issuer in their reasonable
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determination and (b) any amendment, waiver or other transaction with respect to any
Subordinated Shareholder Funding in compliance with the other provisions of this
Agreement; and
(10)

in the case of the requirements set out in clause (2) and (3) of the preceding paragraph
only, any transaction effected as part of a Permitted Transaction.

1.7

Merger and Consolidation

The Holdco, the Issuer and the Company
Neither the Holdco, the Issuer nor the Company will consolidate with or merge with or into, or
convey, transfer or lease all or substantially all its assets to, any Person.
Subsidiary Guarantors
No Subsidiary Guarantor may:
(1)

consolidate with or merge with or into any Person;

(2)

sell, convey, transfer or dispose of, all or substantially all its assets as an entirety or
substantially as an entirety, in one transaction or a series of related transactions, to any
Person; or

(3)

permit any Person to merge with or into such Guarantor,
unless
(a)

the other Person is the Company or any UK&I Subsidiary that is a Guarantor
and is the continuing Person; or

(b)

(1) either (x) the Subsidiary Guarantor is a UK&I Subsidiary and is the
continuing Person or (y) the resulting, surviving or transferee Person is a UK&I
Subsidiary and expressly assumes, in each case subject to any limitatio ns
contemplated by the Agreed Security Principles (aa) all the obligations of the
Guarantor under this Agreement and (bb) all obligations of such Guarantor
under the Security Documents and, to the extent required by the Intercreditor
Agreement, the Intercreditor Agreement; and (2) immediately after giving effect
to the transaction, no Default has occurred and is continuing; or

(c)

the transaction constitutes a sale or other disposition (including by way of
consolidation or merger) of the Guarantor or the sale or disposition of all or
substantially all the assets of the Guarantor (in each case other than to the Issuer
or a Restricted Subsidiary) otherwise permitted by this Agreement.

Any Restricted Subsidiary may consolidate or otherwise combine with, merge into or transfer
all or part of its properties and assets to a Subsidiary Guarantor.
1.8

Impairment of Security Interest

The Issuer shall not, and shall not permit any Restricted Subsidiary to, take or omit to take any
action that would have the result of materially impairing the security interest with respect to
the Collateral (it being understood that the Incurrence of Permitted Collateral Liens shall under
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no circumstances be deemed to materially impair the security interest with respect to the
Collateral) for the benefit of the Security Agent and the Finance Parties, and the Issuer shall
not, and shall not permit any Restricted Subsidiary to, grant to any Person other than the
Security Agent, for the benefit of the Security Agent and the Finance Parties and the other
beneficiaries described in the Security Documents, any Lien over any of the Collateral that is
prohibited by Section 1.3 (Limitation on Liens); provided, that the Issuer and its Restricted
Subsidiaries may Incur any Lien over any of the Collateral that is not prohibited by Section 1.3
(Limitation on Liens), including Permitted Collateral Liens and the Collateral may be
discharged, transferred or released if it is expressly permitted by this Agreement, the
Intercreditor Agreement or the applicable Security Documents.
Notwithstanding the above, nothing in this Section 1.8 (Impairment of Security Interest) shall
restrict the discharge and release of any Lien in accordance with this Agreement and the
Intercreditor Agreement and/or (to the extent required to achieve and otherwise in accordance
with the requirements relating to) a Permitted Transaction. Subject to the foregoing, the
Security Documents may be amended, extended, renewed, restated, supplemented or otherwise
modified or released (followed by an immediate retaking of a Lien of at least equivalent ranking
over the same assets) to (i) cure any ambiguity, omission, defect or inconsistency therein; (ii)
provide for Permitted Collateral Liens; (iii) add to the Collateral; or (iv) make any other change
thereto that does not adversely affect the Noteholders in any material respect; provided,
however, that (except where permitted by this Agreement or the Intercreditor Agreement or to
effect or facilitate (to the extent required to achieve and otherwise in accordance with the
requirements relating to) a Permitted Transaction the creation of Permitted Collateral Liens
incurred in accordance with this Agreement), no Security Document may be amended,
extended, renewed, restated, or otherwise modified or released (whether or not followed by an
immediate retaking of a Lien of at least equivalent ranking over the same assets).
In the event that the Issuer and its Restricted Subsidiaries comply with the requirements of this
Section 1.8 (Impairment of Security Interest), the Agent and the Security Agent shall (subject
to customary protections and indemnifications) consent to such actions without the need for
instructions from the other Finance Parties.
1.9

Lines of Business

The Issuer will not, and will not permit any Restricted Subsidiary to, engage in any business
other than a Similar Business, except to such extent as would not be material to the Issuer and
its Restricted Subsidiaries, taken as a whole.
1.10 Amendments to the Intercreditor Agreement and Additional Intercreditor
Agreements
(a)

In connection with the Incurrence of any Indebtedness by the Issuer or any of
its Restricted Subsidiaries that is permitted to share the Collateral, the Agent
and the Security Agent shall, at the request of the Issuer, enter into with the
Issuer, the relevant Restricted Subsidiaries and the holders of such Indebtedness
(or their duly authorized representatives) one or more intercreditor agreements
or deeds (including a restatement, replacement, amendment or other
modification of the Intercreditor Agreement) (an “Additional Intercreditor
Agreement”), on substantially the same terms as the Intercreditor Agreement
(or terms that are not materially less favorable to the Noteholders) and
substantially similar as applies to sharing of the proceeds of security and
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enforcement of security, priority and release of security; provided that such
Additional Intercreditor Agreement will not impose any personal obligations on
the Agent or Security Agent or adversely affect the personal rights, duties,
liabilities, indemnification or immunities of the Agent or the Security Agent
under this Agreement or the Intercreditor Agreement. In connection with the
foregoing, the Issuer shall furnish to the Agent such documentation in relation
thereto as it may reasonably require. As used herein, a reference to the
Intercreditor Agreement will also include any Additional Intercreditor
Agreement.
(b)

In relation to the Intercreditor Agreement, the Agent shall consent on behalf of
the Noteholders to the payment, repayment, purchase, repurchase, defeasance,
acquisition, retirement or redemption of any obligations subordinated to the
Facilities thereby; provided, however, that such transaction would comply with
Section 1.2 (Limitation on Restricted Payments).

(c)

At the written direction of the Issuer and without the consent of Noteholders,
the Agent and the Security Agent shall from time to time enter into one or more
amendments to any Intercreditor Agreement to: (1) cure any ambiguity,
omission, defect or inconsistency of any such agreement, (2) increase the
amount or types of Indebtedness covered by any such Intercreditor Agreement
that may be Incurred by the Issuer or its Restricted Subsidiaries that is subject
to any such Intercreditor Agreement (provided that such Indebtedness is
Incurred in compliance with this Agreement), (3) add Guarantors or other
Restricted Subsidiaries to the Intercreditor Agreement, (4) further secure the
Facilities (including any Refinancing Indebtedness), (5) make provision for
pledges of the Collateral to secure any Refinancing Indebtedness or to
implement any Permitted Collateral Liens, (6) make any other change to any
such agreement that does not adversely affect the Noteholders in any material
respect, (7) [Reserved], (8) permit the substitution of another entity as the Issuer
(provided that such substitution is permitted under the terms of this Agreement)
or (9) facilitate a Permitted Transaction.

(d)

For the avoidance of doubt, nothing in this Section 1.10 (Amendments to the
Intercreditor Agreement and Additional Intercreditor Agreements) shall
prejudice any rights of the Issuer or its Subsidiaries under any other provision
of any of the Finance Documents (including any right to require any amendme nt
to or replacement of any Finance Document). Any amendments made to the
Intercreditor Agreement under this Section 1.10 (Amendments to the
Intercreditor Agreement and Additional Intercreditor Agreements) are subject
to, to the extent applicable, the provisions of Clause 34 (Amendments and
Waivers) of this Agreement and Clause 24 (Consents, Amendments and
Override) of the Intercreditor Agreement.
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SCHEDULE 13
[RESERVED]
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SCHEDULE 14
ADDITIONAL DEFINITIONS
“Acquired Indebtedness” means Indebtedness (1) of a Person or any of its Subsidiar ies
existing at the time such Person becomes a Restricted Subsidiary, or (2) assumed in connection
with the acquisition of assets from such Person, in each case whether or not Incurred by such
Person in connection with such Person becoming a Restricted Subsidiary of the Issuer or such
acquisition or (3) of a Person at the time such Person merges with or into or consolidates or
otherwise combines with the Issuer or any Restricted Subsidiary. Acquired Indebtedness shall
be deemed to have been Incurred, with respect to clause (1) of the preceding sentence, on the
date such Person becomes a Restricted Subsidiary and, with respect to clause (2) of the
preceding sentence, on the date of consummation of such acquisition of assets and, with respect
to clause (3) of the preceding sentence, on the date of the relevant merger, consolidation or
other combination.
“Affiliate” of any specified Person means any other Person, directly or indirectly, controlling
or controlled by or under direct or indirect common control with such specified Person. For the
purposes of this definition, “control” when used with respect to any Person means the power
to direct the management and policies of such Person, directly or indirectly, whether through
the ownership of voting securities, by contract or otherwise; and the terms “controlling” and
“controlled” have meanings correlative to the foregoing.
“Asset Disposition” means any direct or indirect sale, lease (other than an operating lease
entered into in the ordinary course of business), transfer, issuance or other disposition, or a
series of related sales, leases (other than operating leases entered into in the ordinary course of
business), transfers, issuances or dispositions that are part of a common plan, of shares of
Capital Stock of a Subsidiary (other than directors’ qualifying shares), property or other assets
(each referred to for the purposes of this definition as a “disposition”) by the Issuer or any of
its Restricted Subsidiaries, including any disposition by means of a merger, consolidation or
similar transaction. Notwithstanding the preceding provisions of this definition, the following
items shall not be deemed to be Asset Dispositions:
(1)

a disposition by a Restricted Subsidiary to the Issuer or by the Issuer or a Restricted
Subsidiary to a Restricted Subsidiary;

(2)

a disposition of cash, Cash Equivalents, Temporary Cash Investments or Investme nt
Grade Securities;

(3)

a disposition of inventory or other assets in the ordinary course of business;

(4)

transactions permitted under Section 1.7 (Merger and Consolidation) or a transaction
that constitutes a Change of Control;

(5)

an issuance of Capital Stock by a Restricted Subsidiary to the Issuer or to a UK&I
Subsidiary or as part of or pursuant to an equity incentive or compensation plan
approved by the Board of Directors of the Issuer;

(6)

any Restricted Payment that is permitted to be made, and is made, under Section 1.2
(Limitation on Restricted Payments) and the making of any Permitted Payment or
Permitted Investment;

(7)

dispositions in connection with Permitted Liens;
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(8)

dispositions of receivables in connection with the compromise, settlement or collectio n
thereof in the ordinary course of business or in bankruptcy or similar proceedings and
exclusive of factoring or similar arrangements;

(9)

the licensing or sub-licensing of Intellectual Property or other general intangibles and
licenses, sub-licenses, leases or subleases of other property, in each case, in the ordinary
course of business;

(10)

foreclosure, condemnation or any similar action with respect to any property or other
assets;

(11)

the sale or discount (with or without recourse, and on customary or commercia lly
reasonable terms and for credit management purposes) of accounts receivable or notes
receivable arising in the ordinary course of business, or the conversion or exchange of
accounts receivable for notes receivable;

(12)

any disposition of Capital Stock of a Restricted Subsidiary pursuant to an agreement or
other obligation with or to a Person (other than the Issuer or a Restricted Subsidiar y)
from whom such Restricted Subsidiary was acquired, or from whom such Restricted
Subsidiary acquired its business and assets (having been newly formed in connection
with such acquisition), made as part of such acquisition and in each case comprising all
or a portion of the consideration in respect of such sale or acquisition;

(13)

any surrender or waiver of contract rights or the settlement, release or surrender of
contract, tort or other claims of any kind;

(14)

any transaction effected in connection with, or as part of, in each case to the extent
required to achieve and otherwise in accordance with the requirements relating to, a
Permitted Transaction;

(15)

any disposition of the capital stock and intercompany loans of the Company held by the
Issuer in connection with a Permitted Transaction (subject to compliance with the
conditions applicable to a Permitted Transaction;

(16)

any disposition with respect to property built, owned or otherwise acquired by the Issuer
or any Restricted Subsidiary pursuant to customary sale and lease-back transactions,
asset securitizations and other similar financings permitted by this Agreement; and

(17)

sales or dispositions of receivables in connection with any Qualified Receivables
Financing or any factoring transaction or in the ordinary course of business.

Notwithstanding the foregoing, any disposition of Intellectual Property of the Group must
comply with Clause 20.23 (No disposition of Owned IP)
“Associate” means (i) any Person engaged in a Similar Business of which the Issuer or its
Restricted Subsidiaries are the legal and beneficial owners of between 20% and 50% of all
outstanding Voting Stock and (ii) any joint venture entered into by the Issuer or any Restricted
Subsidiary of the Issuer.
“Board of Directors” means: (1) with respect to the Issuer, the Company or any corporation,
the board of directors or managers, as applicable, of the corporation, or any duly authorized
committee thereof; (2) with respect to any partnership, the board of directors or other governing
body of the general partner of the partnership or any duly authorized committee thereof; and
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(3) with respect to any other Person, the board or any duly authorized committee of such Person
serving a similar function. Whenever any provision requires any action or determination to be
made by, or any approval of, a Board of Directors, such action, determination or approval shall
be deemed to have been taken or made if approved by a majority of the directors (excluding
employee representatives, if any) on any such Board of Directors (whether or not such action
or approval is taken as part of a formal board meeting or as a formal board approval).
“Capital Stock” of any Person means any and all shares of, rights to purchase, warrants or
options for, or other equivalents of or partnership or other interests in (however designated),
equity of such Person, including any Preferred Stock, but excluding any debt securities
convertible into such equity.
“Capitalized Lease Obligations” means an obligation that is required to be classified and
accounted for as a capitalized lease for financial reporting purposes on the basis of GAAP. The
amount of Indebtedness represented by such obligation will be the capitalized amount of such
obligation at the time any determination thereof is to be made as determined on the basis of
GAAP, and the Stated Maturity thereof will be the date of the last payment of rent or any other
amount due under such lease prior to the first date such lease may be terminated without
penalty.
“Cash Equivalents” means:
(1)

securities issued or directly and fully guaranteed or insured by the United States or
Canadian governments, a Permissible Jurisdiction, Switzerland or Norway or, in each
case, any agency or instrumentality of thereof (provided that the full faith and credit of
such country or such member state is pledged in support thereof), having maturities of
not more than two years from the date of acquisition;

(2)

certificates of deposit, time deposits, eurodollar time deposits, overnight bank deposits
or bankers’ acceptances having maturities of not more than one year from the date of
acquisition thereof issued by any lender or by any bank or trust company (a) whose
commercial paper is rated at least “A-1” or the equivalent thereof by S&P or at least
“P-1” or the equivalent thereof by Moody’s (or if at the time neither is issuing
comparable ratings, then a comparable rating of another Nationally Recognized
Statistical Rating Organization) or (b) (in the event that the bank or trust company does
not have commercial paper which is rated) having combined capital and surplus in
excess of £500 million;

(3)

repurchase obligations with a term of not more than 30 days for underlying securities
of the types described in clauses (1) and (2) entered into with any bank meeting the
qualifications specified in clause (2) above;

(4)

commercial paper rated at the time of acquisition thereof at least “A-2” or the equiva le nt
thereof by S&P or “P-2” or the equivalent thereof by Moody’s or carrying an equiva le nt
rating by a Nationally Recognized Statistical Rating Organization, if both of the two
named rating agencies cease publishing ratings of investments or, if no rating is
available in respect of the commercial paper, the issuer of which has an equiva le nt
rating in respect of its long-term debt, and in any case maturing within one year after
the date of acquisition thereof;

(5)

readily marketable direct obligations issued by any state of the United States of
America, any province of Canada, any Permissible Jurisdiction, Switzerland or Norway
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or any political subdivision thereof, in each case, having one of the two highest rating
categories obtainable from either Moody’s or S&P (or, if at the time, neither is issuing
comparable ratings, then a comparable rating of another Nationally Recognized
Statistical Rating Organization) with maturities of not more than two years from the
date of acquisition;
(6)

Indebtedness or preferred stock issued by Persons with a rating of “BBB-” or higher
from S&P or “Baa3” or higher from Moody’s (or, if at the time, neither is issuing
comparable ratings, then a comparable rating of another Nationally Recognized
Statistical Rating Organization) with maturities of 12 months or less from the date of
acquisition;

(7)

bills of exchange issued in the United States, Canada, any Permissible Jurisdictio n,
Switzerland, Norway or Japan eligible for rediscount at the relevant central bank and
accepted by a bank (or any dematerialized equivalent); and

(8)

interests in any investment company, money market or enhanced high yield fund which
invests 95% or more of its assets in instruments of the type specified in clauses (1)
through (7) above.

“Change of Control” means:
(1)

the Issuer becomes aware that (by way of a report or any other filing pursuant to Section
13(d) of the Exchange Act, proxy, vote, written notice or otherwise) any “person” or
“group” of related persons (as such terms are used in Sections 13(d) and 14(d) of the
Exchange Act as in effect on the Restructuring Effective Date), other than the Permitted
Holders, is or becomes the “beneficial owner” (as defined in Rules 13d-3 and 13d-5
under the Exchange Act as in effect on the Restructuring Effective Date), directly or
indirectly, of more than 50% of the total voting power of the Voting Stock of the Issuer;

(2)

following the Initial Public Offering of the Issuer or any parent, during any period of
two consecutive years, individuals who at the beginning of such period constituted the
majority of the directors (excluding any employee representatives, if any) on the Board
of Directors of the Issuer or such parent (together with any new directors whose election
by the majority of such directors on such Board of Directors of the Issuer or such parent
or whose nomination for election by shareholders of the Issuer or such parent, as
applicable, was approved by a vote of the majority of such directors on the Board of
Directors of the Issuer or such parent then still in office who were either directors at the
beginning of such period or whose election or nomination for election was previous ly
so approved) ceased for any reason to constitute the majority of the directors (excluding
any employee representatives, if any) on the Board of Directors of the Issuer or such
parent, then in office;

(3)

the Issuer ceases to directly own 100% of the total issued share capital of the Company
(other than director’s qualifying shares);

(4)

the Issuer ceases to be a wholly-owned Subsidiary of Holdco; or

(5)

the sale, lease, transfer, conveyance or other disposition (other than by way of merger,
consolidation or other business combination transaction), in one or a series of related
transactions, of all or substantially all of the assets of the Issuer and its Restricted
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Subsidiaries taken as a whole to a Person, other than a Restricted Subsidiary or the
Permitted Holders.
Notwithstanding the foregoing or any provision of Section 13d-3 of the Exchange Act:
(a) a transaction will not be deemed to involve a Change of Control solely as a result of
the Issuer becoming a direct or indirect wholly-owned subsidiary of a holding company
if (A) the direct or indirect holders of the Voting Stock of such holding company
immediately following that transaction are substantially the same as the holders of the
Issuer’s Voting Stock immediately prior to that transaction or (B) immedia te ly
following that transaction no Person (other than a holding company satisfying the
requirements of this sentence) is the beneficial owner, directly or indirectly, of more
than 50% of the Voting Stock of such holding company; (b) the right to acquire Voting
Stock (so long as such Person does not have the right to direct the voting of the Voting
Stock subject to such right) or any veto power in connection with the acquisition or
disposition of Voting Stock will not cause a party to be a beneficial owner; (c) if any
group includes one or more Permitted Holders, the issued and outstanding Voting Stock
of the Issuer owned, directly or indirectly, by any Permitted Holders that are part of
such group shall not be treated as being beneficially owned by such group or any other
member of such group for purposes of determining whether a Change of Control has
occurred, so long as such group or member of such group does not have sole voting
power with respect to such Permitted Holder’s Voting Stock; (d) a Person or group shall
not be deemed to beneficially own Voting Stock subject to a stock or asset purchase
agreement, merger agreement, option agreement, warrant agreement or similar
agreement (or voting or option or similar agreement related thereto) until the
consummation of the acquisition of the Voting Stock in connection with the
transactions contemplated by such agreement; and (e) a Change of Control will not
occur by any party acceding to the Shareholders’ Agreement unless such party holds
more than 50% of the total voting power of the Voting Stock of the Issuer that is subject
to the Shareholders’ Agreement.
“Collateral” has the meaning given to the term “Charged Property” in Clause 1.1 (Definitions).
“Commodity Hedging Agreements” means, in respect of a Person, any commodity purchase
contract, commodity futures or forward contract, commodities option contract or other similar
contract (including commodities derivative agreements or arrangements), to which such Person
is a party or a beneficiary.
“Consolidated EBITDA” for any period means, without duplication, the Consolidated Net
Income for such period, plus the following to the extent deducted in calculating such
Consolidated Net Income:
(1)

Consolidated Interest Expense and Receivables Fees;

(2)

Consolidated Income Taxes;

(3)

consolidated depreciation expense;

(4)

consolidated amortization or impairment expense;

(5)

any expenses, charges or other costs related to any Equity Offering, Investme nt,
acquisition (including one-time amounts paid in connection with the acquisition or
retention of one or more individuals comprising part of a management team retained to
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manage the acquired business; provided that such payments are made in connection
with such acquisition and are consistent with the customary practice in the industry at
the time of such acquisition), disposition, recapitalization or the Incurrence of any
Indebtedness permitted by this Agreement (in each case whether or not successful) in
each case, as determined in good faith by an Officer of the Issuer;
(6)

any minority interest expense (whether paid or not) consisting of income attributable to
minority equity interests of third parties in such period;

(7)

the amount of management, monitoring, consulting and advisory fees and related
expenses paid in such period to the Permitted Holders to the extent permitted by Section
1.6 (Limitation on Affiliate Transactions) and any management fees or charges paid or
to be paid to former shareholders and/or their Affiliates; and

(8)

(for the avoidance of doubt, in each case to the extent deducted in Consolidated Net
Income) other non-cash charges, write-downs or items reducing Consolidated Net
Income (excluding any such non-cash charge, write-down or item to the extent it
represents an accrual of or reserve for cash charges in any future period) or other items
classified by the Issuer as extraordinary, exceptional, unusual or nonrecurring items,
including (without limitation) any expense, cost or charge that is extraordinar y,
exceptional, unusual or nonrecurring and is incurred in connection with the shut-down
or start-up of all or certain of the Group’s sites and/or operations as a result of public
measures implemented or recommended by Governmental Authorities in connection
with COVID-19 but excluding (for the avoidance of doubt) any accrued expense, cost
or charge that is incurred on a recurring or regular basis in the ordinary course of dayto-day trading of the Group, less other non-cash items of income increasing
Consolidated Net Income (excluding any such non-cash item of income to the extent it
represents a receipt of cash in any future period).

Notwithstanding the foregoing:
(1)

the provision for taxes and the depreciation, amortization, non-cash items, charges and
write-downs of a Restricted Subsidiary shall be added to Consolidated Net Income to
compute Consolidated EBITDA only to the extent (and in the same proportion,
including by reason of minority interests) that the net income (loss) of such Restricted
Subsidiary was included in calculating Consolidated Net Income for the purposes of
this definition; and

(2)

the income the Group has actually received or is entitled to and is expected to receive
from any grant or other financial support to cover said employee costs in respect of the
relevant period pursuant to the Coronavirus Job Retention Scheme in the United
Kingdom or the Employee Retention Grant in Ireland (or in each case any supplementa l
or replacement schemes) increasing Consolidated Net Income shall be netted against
(and to the extent not exceeding) the aggregate amount of all employee costs reducing
Consolidated Net Income in the relevant period.

Any adjustments which are made or amounts which are added to Consolidated Net Income or
Consolidated EBITDA shall be calculated in good faith and certified by the chief financ ia l
officer of the Issuer (or such other person who is performing the functions of the chief financ ia l
officer or finance director).
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“Consolidated Financial Interest Expense” means, for any period (in each case, determined
on the basis of GAAP), the consolidated net interest income/expense of the Issuer and its
Restricted Subsidiaries related to Indebtedness (including (a) all commissions, discounts and
other fees and charges owed with respect to letters of credit or bankers acceptances, (b) the
interest component of Capitalized Lease Obligations, and (c) net payments, if any, pursuant to
interest rate Hedging Obligations with respect to Indebtedness) but not including any pension
liability interest cost, amortization of debt discount, debt issuance cost and premium,
commissions, discounts and other fees and charges owed or paid with respect to financings, or
costs associated with Hedging Obligations (other than those described in (c)).
“Consolidated Income Taxes” means taxes or other payments, including deferred Taxes,
based on income, profits or capital (including without limitation withholding taxes), trade taxes
and franchise taxes of any of the Issuer and its Restricted Subsidiaries whether or not paid,
estimated, accrued or required to be remitted to any Governmental Authority.
“Consolidated Interest Expense” means, for any period (in each case, determined on the basis
of GAAP), the consolidated net interest income/expense of the Issuer and its Restricted
Subsidiaries, whether paid or accrued, including any pension liability interest cost, plus or
including (without duplication) any interest, costs and charges consisting of:
(1)

interest expense attributable to Capitalized Lease Obligations;

(2)

amortization of debt discount, debt issuance cost and premium;

(3)

commissions, discounts and other fees and charges owed with respect to financings not
included in clause (2) above;

(4)

costs associated with Hedging Obligations and any foreign currency losses;

(5)

dividends on other distributions in respect of all Disqualified Stock of the Issuer and all
Preferred Stock of any Restricted Subsidiary, to the extent held by Persons other than
the Issuer or a subsidiary of the Issuer;

(6)

the consolidated interest expense that was capitalized during such period; and

(7)

interest actually paid by the Issuer or any Restricted Subsidiary under any guarantee of
Indebtedness or other obligation of any other Person.

“Consolidated Leverage” means the sum of the aggregate outstanding Indebtedness of the
Issuer and its Restricted Subsidiaries (excluding Hedging Obligations except to the extent
provided in clause (c) of the penultimate paragraph of Section 1.1 (Limitation on
Indebtedness)).
“Consolidated Leverage Ratio” means, as of any date of determination, the ratio of (x)
Consolidated Leverage at such date to (y) the aggregate amount of Consolidated EBITDA for
the period of the most recent four consecutive fiscal quarters ending prior to the date of such
determination for which internal consolidated financial statements of the Issuer are availab le;
provided, however, that for the purposes of calculating Consolidated EBITDA for such period,
if, as of such date of determination:
(1)

since the beginning of such period the Issuer or any Restricted Subsidiary has disposed
of any company, any business, or any group of assets constituting an operating unit of
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a business (any such disposition, a “Sale”) or if the transaction giving rise to the need
to calculate the Consolidated Leverage Ratio is such a Sale, Consolidated EBITDA for
such period will be reduced by an amount equal to the Consolidated EBITDA (if
positive) attributable to the assets which are the subject of such Sale for such period or
increased by an amount equal to the Consolidated EBITDA (if negative) attributab le
thereto for such period; provided that if any such sale constitutes “discontinued
operations” in accordance with GAAP, Consolidated Net Income shall be reduced by
an amount equal to the Consolidated Net Income (if positive) attributable to such
operations for such period or increased by an amount equal to the Consolidated Net
Income (if negative) attributable thereto for such period;
(2)

since the beginning of such period, the Issuer or any Restricted Subsidiary (by merger
or otherwise) has made an Investment in any Person that thereby becomes a Restricted
Subsidiary, or otherwise has acquired any company, any business, or any group of
assets constituting an operating unit of a business (any such Investment or acquisitio n,
a “Purchase”), including any such Purchase occurring in connection with a transaction
causing a calculation to be made hereunder, Consolidated EBITDA for such period will
be calculated after giving pro forma effect thereto, including anticipated synergies and
cost savings, as if such Purchase occurred on the first day of such period; and

(3)

since the beginning of such period, any Person (that became a Restricted Subsidiary or
was merged or otherwise combined with or into the Issuer or any Restricted Subsidiary
since the beginning of such period) will have made any Sale or any Purchase that would
have required an adjustment pursuant to clause (1) or (2) above if made by the Issuer
or a Restricted Subsidiary since the beginning of such period, Consolidated EBITDA
for such period will be calculated after giving pro forma effect thereto, includ ing
anticipated synergies and cost savings, as if such Sale or Purchase occurred on the first
day of such period.

The pro forma calculation of the Consolidated Leverage Ratio shall not give effect to (i) any
Indebtedness incurred on the calculation date pursuant to the provisions described in the second
paragraph of Section 1.1 (Limitation on Indebtedness) or (ii) the discharge on the calculatio n
date of any Indebtedness to the extent that such discharge results from the proceeds incurred
pursuant to the provisions described in the second paragraph of Section 1.1 (Limitation on
Indebtedness).
“Consolidated Net Income” means, for any period, the net income (loss) of the Issuer and its
Restricted Subsidiaries determined on a consolidated basis on the basis of GAAP; provided,
however, that there will not be included in such Consolidated Net Income:
(1)

subject to the limitations contained in clause (3) below, any net income (loss) of any
Person if such Person is not a Restricted Subsidiary, except that the Issuer’s equity in
the net income of any such Person for such period will be included in such Consolidated
Net Income up to the aggregate amount of cash or Cash Equivalents actually distributed
by such Person during such period to the Issuer or a Restricted Subsidiary as a dividend
or other distribution or return on investment or could have been distributed, as
reasonably determined by an Officer of the Issuer (subject, in the case of a dividend or
other distribution or return on investment to a Restricted Subsidiary, to the limitatio ns
contained in clause (2) below);

(2)

[Reserved];
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(3)

any net gain (or loss) realized upon the sale or other disposition of any asset or disposed
operations of the Issuer or any Restricted Subsidiaries (including pursuant to any
sale/leaseback transaction) which is not sold or otherwise disposed of in the ordinary
course of business (as determined in good faith by an Officer or the Board of Directors
of the Issuer);

(4)

any extraordinary, exceptional, unusual or nonrecurring gain, loss or charge (includ ing
for the avoidance of doubt, (i) any rebranding of the business (or any part thereof); (ii)
any separation of the business in and following the Restructuring (including any
working capital impact); (iii) any fines, penalties or similar amounts owed or paid to
regulators or authorities or pursuant to court orders, judgments or decisions; (iv) any
tax referable to any payments, dividends or other distributions made or declared intra group; (v) any integration costs; and/or (vi) any expense, cost or charge that is
extraordinary, exceptional, unusual or nonrecurring and is incurred in connection with
the shut-down or start-up of all or certain of the Group’s sites and/or operations as a
result of public measures implemented or recommended by Governmental Authorities
in connection with COVID-19, but in each case excluding (for the avoidance of doubt)
any accrued expense, cost or charge that is incurred on a recurring or regular basis in
the ordinary course of day-to-day trading of the Group) or any charges or reserves in
respect of any restructuring, redundancy or severance expense or other costs related to
the Transactions (as defined in the Super Senior Facility Agreement), in each case, as
determined in good faith by the Issuer, provided that, to the extent that any reduction
of historic and accrued rent expense is implemented in connection with the Operational
Restructuring, the amount of such reduction may be (and may only be) included as an
increase of the Consolidated Net Income in the relevant period in which the relevant
rent expense had accrued;

(5)

the cumulative effect of a change in accounting principles;

(6)

any non-cash compensation charge or expense arising from any grant of stock, stock
options or other equity based awards and any non-cash deemed finance charges in
respect of any pension liabilities or other provisions;

(7)

all deferred financing costs written off and premiums paid or other expenses incurred
directly in connection with any early extinguishment of Indebtedness and any net gain
(loss) from any write-off or forgiveness of Indebtedness;

(8)

any unrealized gains or losses in respect of Hedging Obligations or any ineffective ness
recognized in earnings related to qualifying hedge transactions or the fair value of
changes therein recognized in earnings for derivatives that do not qualify as hedge
transactions, in each case, in respect of Hedging Obligations;

(9)

any unrealized foreign currency transaction gains or losses in respect of Indebtedness
of any Person denominated in a currency other than the functional currency of such
Person and any unrealized foreign exchange gains or losses relating to translation of
assets and liabilities denominated in foreign currencies;

(10)

any unrealized foreign currency translation or transaction gains or losses in respect of
Indebtedness or other obligations of the Issuer or any Restricted Subsidiary owing to
the Issuer or any Restricted Subsidiary;
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(11)

any purchase accounting effects including, but not limited to, adjustments to inventor y,
property and equipment, software and other intangib le assets and deferred revenues in
component amounts required or permitted by GAAP and related authorita tive
pronouncements (including the effects of such adjustments pushed down to the Issuer
and the Restricted Subsidiaries), as a result of any consummated acquisition (either
prior to or after the Closing Date (as defined in the Super Senior Facility Agreement))
or the amortization or write-off of any amounts thereof (including any write-off of in
process research and development);

(12)

any goodwill or other intangible asset impairment, charge, amortization or write-off;

(13)

Consolidated Income Taxes to the extent in excess of cash payments made in respect
of such Consolidated Income Taxes;

(14)

consolidated depreciation expense;

(15)

the impact of capitalized, accrued or accreting or pay-in-kind interest or principal on
Subordinated Shareholder Funding; and

(16)

the non-cash portion of “straight- line” rent expense.

“Consolidated Net Leverage Ratio” means the Consolidated Leverage Ratio, but calculated
by deducting cash and Cash Equivalents on a consolidated basis.
“Consolidated Secured Leverage Ratio” means the Consolidated Leverage Ratio, but
calculated by excluding all Indebtedness other than Senior Secured Indebtedness.
“Contingent Obligations” means, with respect to any Person, any obligation of such Person
guaranteeing in any manner, whether directly or indirectly, any operating lease, dividend or
other obligation that does not constitute Indebtedness (“primary obligations”) of any other
Person (the “primary obligor”), including any obligation of such Person, whether or not
contingent:
(1)

to purchase any such primary obligation or any property constituting direct or indirect
security therefor;

(2)

to advance or supply funds:

(3)

for the purchase or payment of any such primary obligation; or

(4)

to maintain the working capital or equity capital of the primary obligor or otherwise to
maintain the net worth or solvency of the primary obligor; or

(5)

to purchase property, securities or services primarily for the purpose of assuring the
owner of any such primary obligation of the ability of the primary obligor to make
payment of such primary obligation against loss in respect thereof.

“Control Group” means the “group” (as such term is defined under Section 13(d)(3) of the
Exchange Act) consisting of the parties to the shareholder’s agreement entered into in relation
to the Restructuring as amended, restated, acceded to and replaced from time to time.
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“Currency Agreement” means, in respect of a Person, any foreign exchange contract,
currency swap agreement, currency futures contract, currency option contract, currency
derivative or other similar agreement to which such Person is a party or beneficiary.
“Designated Preference Shares” means, with respect to the Issuer or any Parent Holding
Company, Preferred Stock (other than Disqualified Stock) (a) that is issued for cash (other than
to the Issuer or a Subsidiary of the Issuer or an employee stock ownership plan or trust
established by the Issuer or any such Subsidiary for the benefit of their employees to the extent
funded by the Issuer or such Subsidiary) and (b) that is designated as “Designated Preference
Shares” pursuant to an Officer’s Certificate of the Issuer at or prior to the issuance thereof.
“Disinterested Director” means, with respect to any Affiliate Transaction, a member of the
Board of Directors of the Issuer having no material direct or indirect financial interest in or
with respect to such Affiliate Transaction. A member of the Board of Directors of the Issuer
shall be deemed not to have such a financial interest by reason of such member’s holding
Capital Stock of the Issuer or any Parent Holding Company or any options, warrants or other
rights in respect of such Capital Stock.
“Disqualified Stock” means, with respect to any Person, any Capital Stock of such Person
which by its terms (or by the terms of any security into which it is convertible or for which it
is exchangeable) or upon the happening of any event:
(1)

matures or is mandatorily redeemable for cash or in exchange for Indebtedness pursuant
to a sinking fund obligation or otherwise;

(2)

is convertible or exchangeable for Indebtedness or Disqualified Stock (excluding
Capital Stock which is convertible or exchangeable solely at the option of the Issuer or
a Restricted Subsidiary); or

(3)

is or may become (in accordance with its terms) upon the occurrence of certain events
or otherwise redeemable or repurchasable for cash or in exchange for Indebtedness at
the option of the holder of the Capital Stock in whole or in part, in each case on or prior
to the earlier of (a) the Stated Maturity of the Notes or (b) the date on which there are
no Notes outstanding; provided, however, that (i) only the portion of Capital Stock
which so matures or is mandatorily redeemable, is so convertible or exchangeable or is
so redeemable at the option of the holder thereof prior to such date will be deemed to
be Disqualified Stock and (ii) any Capital Stock that would constitute Disqualif ied
Stock solely because the holders thereof have the right to require the Issuer to
repurchase such Capital Stock upon the occurrence of a change of control or asset sale
(howsoever defined or referred to) shall not constitute Disqualified Stock if any such
redemption or repurchase obligation is subject to compliance by the relevant Person
with Section 1.2 (Limitation on Restricted Payments).

“Equity Offering” means (x) a sale of Capital Stock of the Issuer (other than Disqualif ied
Stock) other than offerings registered on Form S-8 (or any successor form) under the Securities
Act or any similar offering in other jurisdictions, or (y) the sale of Capital Stock or other
securities, the proceeds of which are contributed to the equity (other than through the issuance
of Disqualified Stock or Designated Preference Shares) of, or as Subordinated Shareholder
Funding to, the Issuer or any of its Restricted Subsidiaries.
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“Escrowed Proceeds” means the proceeds from the offering of any debt securities or other
Indebtedness paid into an escrow account with an independent escrow agent on the date of the
applicable offering or Incurrence pursuant to escrow arrangements that permit the release of
amounts on deposit in such escrow account upon satisfaction of certain conditions or the
occurrence of certain events. The term “Escrowed Proceeds” shall include any interest earned
on the amounts held in escrow.
“Exchange Act” means the U.S. Securities Exchange Act of 1934, as amended, and the rules
and regulations of the SEC promulgated thereunder, as amended.
“fair market value” may be conclusively established by means of an Officer’s Certificate or
a resolution of the Board of Directors of the Issuer setting out such fair market value as
determined by such Officer or such Board of Directors in good faith.
“Fixed Charge Coverage Ratio” means, with respect to any Person on any determination date,
the ratio of Consolidated EBITDA of such Person for the most recently completed four
consecutive fiscal quarters ending immediately prior to such determination date for which
internal consolidated financial statements of such Person are available to the Fixed Charges of
such Person and its Restricted Subsidiaries for such four consecutive fiscal quarters.
In the event that the Issuer or any Restricted Subsidiary Incurs, assumes, guarantees, redeems,
defeases, retires or extinguishes any Indebtedness (other than Indebtedness incurred under any
revolving credit facility unless such Indebtedness has been permanently repaid and has not
been replaced) or issues or redeems Disqualified Stock or Preferred Stock subsequent to the
commencement of the period for which the Fixed Charge Coverage Ratio is being calculated
but prior to or simultaneously with the event for which the calculation of the Fixed Charge
Coverage Ratio is made (the “Fixed Charge Coverage Ratio Calculation Date”), then the
Fixed Charge Coverage Ratio shall be calculated giving pro forma effect to such Incurrence,
assumption, guarantee, redemption, defeasance, retirement or extinguishment of Indebtedness,
or such issuance or redemption of Disqualified Stock or Preferred Stock, as if the same had
occurred at the beginning of the applicable four-quarter period; provided, however, that the pro
forma calculation of Fixed Charges shall not give effect to (i) any Indebtedness incurred on the
Fixed Charge Coverage Ratio Calculation Date pursuant to the second paragraph of Section
1.1 (Limitation on Indebtedness) or (ii) the discharge on the Fixed Charge Coverage Ratio
Calculation Date of any Indebtedness to the extent that such discharge results from the proceeds
incurred pursuant to the second paragraph of Section 1.1 (Limitation on Indebtedness).
For purposes of making the computation referred to above, any Investment, acquisitio ns,
dispositions, mergers, consolidations and disposed operations that have been made by the
Issuer or any of its Restricted Subsidiaries during the four-quarter reference period or
subsequent to such reference period and on or prior to or simultaneously with the Fixed Charge
Coverage Ratio Calculation Date shall (at the election of the Issuer, except in the case of
material acquisitions, dispositions, mergers, consolidations and disposed operations) be
calculated on a pro forma basis assuming that all such Investments, acquisitions, dispositio ns,
mergers, consolidations and disposed or discontinued operations (and the change in any
associated fixed charge obligations and the change in Consolidated EBITDA resulting
therefrom), including the full run rate effect of anticipated synergies and cost savings, had
occurred on the first day of the four-quarter reference period. If since the beginning of such
period any Person that subsequently became a Restricted Subsidiary or was merged with or
into the Issuer or any of its Restricted Subsidiaries since the beginning of such period shall
have made any Investment, acquisition, disposition, merger, consolidation or disposed or
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discontinued any operation that would have required adjustment pursuant to this definitio n,
then the Fixed Charge Coverage Ratio shall (at the election of the Issuer, except in the case of
material acquisitions, dispositions, mergers, consolidations and disposed operations) be
calculated giving pro forma effect thereto, including the full effect of anticipated synergies and
cost savings, for such period as if such Investment, acquisition, disposition, merger,
consolidation or disposed operation and the full run rate effect of such anticipated synergies
and cost savings had occurred at the beginning of the applicable four-quarter period.
For purposes of this definition., whenever pro forma effect is to be given to a transaction, the
pro forma calculations shall be made in good faith by a responsible financial or chief
accounting officer of the Issuer (including synergies and cost savings). If any Indebtedness
bears a floating rate of interest and is being given pro forma effect, the interest on such
Indebtedness shall be calculated as if the rate in effect on the Fixed Charge Coverage Ratio
Calculation Date had been the applicable rate for the entire period (taking into account any
Hedging Obligations applicable to such Indebtedness). Interest on a Capitalized Lease
Obligation shall be deemed to accrue at an interest rate reasonably determined by a responsible
financial or accounting officer of the Issuer to be the rate of interest implicit in such Capitalized
Lease Obligation in accordance with GAAP. For purposes of making the computation referred
to above, interest on any Indebtedness under a revolving credit facility computed on a pro
forrna basis shall be computed based upon the average daily balance of such Indebtedness
during the applicable period except as set forth in the first paragraph of this definition Interest
on Indebtedness that may optionally be determined at an interest rate based upon a factor of a
prime or similar rate, a eurocurrency interbank offered rate, or other rate, shall be determined
to have been based upon the rate actually chosen, or if none, then based upon such optional
rate chosen as the Issuer may designate.
“Fixed Charges” means, with respect to any Person for any period, the sum of:
(1)

Consolidated Financial Interest Expense of such Person for such period;

(2)

all cash and non-cash dividends or other distributions payable (excluding items
eliminated in consolidation) on any series of Preferred Stock during such period;

(3)

all cash and non-cash dividends or other distributions payable (excluding items
eliminated in consolidation) on any series of Disqualified Stock during such period;
and

(4)

any interest expense on Indebtedness of another person that is guaranteed by such
Person or its Restricted Subsidiaries or secured by a Lien on assets of such Person or
its Restricted Subsidiaries, but only to the extent such interest expense is actually paid,

determined on a consolidated basis in accordance with GAAP.
“GAAP” means IFRS.
“Governmental Authority” means any nation, sovereign or government, any state, province,
territory or other political subdivision thereof, and any entity or authority exercising executive,
legislative, judicial, regulatory, self-regulatory or administrative functions of or pertaining to
government, including a central bank or stock exchange.
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“guarantee” means any obligation, contingent or otherwise, of any Person directly or
indirectly guaranteeing any Indebtedness of any other Person, including any such obligatio n,
direct or indirect, contingent or otherwise, of such Person:
(1)

to purchase or pay (or advance or supply funds for the purchase or payment of) such
Indebtedness of such other Person (whether arising by virtue of partnership
arrangements, or by agreements to keep-well, to purchase assets, goods, securities or
services, to take-or-pay or to maintain financial statement conditions or otherwise); or

(2)

entered into primarily for purposes of assuring in any other manner the obligee of such
Indebtedness of the payment thereof or to protect such obligee against loss in respect
thereof (in whole or in part);

provided, however, that the term “guarantee” will not include endorsements for collection or
deposit in the ordinary course of business. The term “guarantee” used as a verb has a
corresponding meaning.
“Guarantee” means the guarantee by each Guarantor of the obligations of the Obligors under
this Agreement and the other Finance Documents.
“Hedging Obligations” of any Person means the obligations of such Person pursuant to any
Interest Rate Agreement, Currency Agreement or Commodity Hedging Agreement (each, a
“Hedging Agreement”).
“IFRS” means International Financial Reporting Standards (formerly International Accounting
Standards) endorsed from time to time by the European Union or any variation thereof with
which the Issuer or its Restricted Subsidiaries are, or may be, required to comply; provided that
the impact of IFRS 16 (Leases) and any successor standard thereto shall be disregarded with
respect to all ratios, calculations, baskets and determinations based upon IFRS to be calculated
or made, as the case may be, pursuant to this Agreement.
“Incur” means issue, create, assume, enter into any guarantee of, incur, extend or otherwise
become liable for; provided, however, that any Indebtedness or Capital Stock of a Person
existing at the time such Person becomes a Restricted Subsidiary (whether by merger,
consolidation, acquisition or otherwise) will be deemed to be Incurred by such Restricted
Subsidiary at the time it becomes a Restricted Subsidiary and the terms “Incurred”, “Incurr ing”
and “Incurrence” have meanings correlative to the foregoing and any Indebtedness pursuant to
any revolving credit or similar facility shall only be “Incurred” at the time any funds are
borrowed thereunder.
“Indebtedness” means, with respect to any Person on any date of determination (without
duplication):
(1)

the principal of indebtedness of such Person for borrowed money;

(2)

the principal of obligations of such Person evidenced by bonds, debentures, notes or
other similar instruments;

(3)

all reimbursement obligations of such Person in respect of letters of credit, bankers’
acceptances or other similar instruments (except to the extent such reimburse me nt
obligations relate to trade payables and such obligations are satisfied within 30 days of
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Incurrence), in each case only to the extent that the underlying obligation in respect of
which the instrument was issued would be treated as Indebtedness;
(4)

the principal component of all obligations of such Person to pay the deferred and unpaid
purchase price of property (except trade payables), where the deferred payment is
arranged primarily as a means of raising finance, which purchase price is due more than
one year after the date of placing such property in service or taking final delivery and
title thereto;

(5)

Capitalized Lease Obligations of such Person;

(6)

the principal component of all obligations, or liquidation preference, of such Person
with respect to any Disqualified Stock or, with respect to any Restricted Subsidiary,
any Preferred Stock (but excluding, in each case, any accrued dividends);

(7)

the principal component of all Indebtedness of other Persons secured by a Lien on any
asset of such Person, whether or not such Indebtedness is assumed by such Person;
provided, however, that the amount of such Indebtedness will be the lesser of (a) the
fair market value of such asset at such date of determination (as determined in good
faith by the Issuer) and (b) the amount of such Indebtedness of such other Persons;

(8)

guarantees by such Person of the principal component of Indebtedness of other Persons
to the extent guaranteed by such Person; and

(9)

to the extent not otherwise included in this definition, net obligations of such Person
under Currency Agreements and Interest Rate Agreements (the amount of any such
obligations to be equal at any time to the termination value of such agreement or
arrangement giving rise to such obligation that would be payable by such Person at such
time).

The term “Indebtedness” shall not include Subordinated Shareholder Funding or any lease,
concession or license of property (or guarantee thereof) which would be considered an
operating lease under GAAP as in effect on the Issue Date, any asset retirement obligatio ns,
any prepayments of deposits received from clients or customers in the ordinary course of
business, or obligations under any license, permit or other approval (or guarantees given in
respect of such obligations) Incurred prior to the Issue Date or in the ordinary course of
business. For the avoidance of doubt and notwithstanding the above, the term “Indebtedness ”
excludes any accrued expenses or trade payables.
The amount of Indebtedness of any Person at any time in the case of a revolving credit or
similar facility shall be the total amounts of funds borrowed and then outstanding. The amount
of Indebtedness of any Person at any date shall be determined as set forth above or otherwise
provided in this Agreement, and (other than with respect to letters of credit or guarantees or
Indebtedness specified in clauses (7) or (8) above) shall equal the amount thereof that would
appear on a balance sheet of such Person (excluding any notes thereto) prepared on the basis
of GAAP.
Notwithstanding the above provisions, in no event shall the following constitute Indebtedness:
(1)

Contingent Obligations Incurred in the ordinary course of business or obligations under
or in respect of Qualified Receivables Financings;
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(2)

in connection with the purchase by the Issuer or any Restricted Subsidiary of any
business, any post-closing payment adjustments to which the seller may become
entitled to the extent such payment is determined by a final closing balance sheet or
such payment depends on the performance of such business after the closing; provided,
however, that, at the time of closing, the amount of any such payment is not
determinable and, to the extent such payment thereafter becomes fixed and determined,
the amount is paid within 30 days thereafter; or

(3)

for the avoidance of doubt, any obligations in respect of workers’ compensation claims,
early retirement or termination obligations, pension fund obligations or contributio ns
or similar claims, obligations or contributions or social security or wage Taxes.

“Independent Financial Advisor” means an investment banking or accounting firm of
international standing or any third party appraiser of international standing; provided, however,
that such firm or appraiser is not an Affiliate of the Issuer.
“Indirect Restricted Investment” means an Investment, directly or indirectly:
(1)

in or to (i) a Parent Holding Company (in its capacity as an equity holder), (ii) any
Permitted Holder, (iii) any Affiliate of any Permitted Holder (other than an Obligor or
a UK&I Subsidiary), (iv) any Unrestricted Subsidiary, in each case for the purposes of
paying a dividend, or making a distribution, returning capital or making other similar
payment or for the purpose of purchasing, redeeming or otherwise acquiring or retiring
for value any Capital Stock of the Issuer or any Parent Holding Company; or

(2)

returning or transferring any asset or property (other than in consideration for assets or
property of comparable value) to any Permitted Holder or any Affiliate of any Permitted
Holder (other than (i) an Obligor; (ii) a UK&I Subsidiary; or (iii) a Non UK&I
Subsidiary, provided that no such Investment shall be made for the purpose of funding
an Indirect Restricted Investment under paragraph (a) of this definition).

“Initial Investors” means the Original Investors, any of their holding companies or
Subsidiaries or any other Subsidiary of any of their holding companies and any fund,
partnership and/or other entities represented, managed, advised, owned or controlled by any
Original Investor or any of their Affiliates or direct or indirect shareholders and any Affiliate
of any such fund, partnership or entity but does not include any portfolio company of an
Original Investor or of any Affiliate of an Original Investor.
“Initial Public Offering” means an Equity Offering of common stock or other common equity
interests of the Issuer or any Parent Holding Company or any successor of the Issuer or any
Parent Holding Company (the “IPO Entity”) following which there is a Public Market and, as
a result of which, the shares of common stock or other common equity interests of the IPO
Entity in such offering are listed on an internationally recognized exchange or traded on an
internationally recognized market.
“Interest Rate Agreement” means, with respect to any Person, any interest rate protection
agreement, interest rate future agreement, interest rate option agreement, interest rate swap
agreement, interest rate cap agreement, interest rate collar agreement, interest rate hedge
agreement or other similar agreement or arrangement to which such Person is party or a
beneficiary.
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“Investment” means, with respect to any Person, all investments by such Person in other
Persons (including Affiliates) in the form of any direct or indirect advance, loan or other
extensions of credit (other than advances or extensions of credit to customers, suppliers,
directors, officers or employees of any Person in the ordinary course of business, and excluding
any debt or extension of credit represented by a bank deposit other than a time deposit) or
capital contribution to (by means of any transfer of cash or other property to others or any
payment for property or services for the account or use of others), or the Incurrence of a
guarantee of any obligation of, or any purchase or acquisition of Capital Stock, Indebtedness
or other similar instruments issued by, such other Persons and all other items that are or would
be classified as investments on a balance sheet prepared on the basis of GAAP; provided,
however, that endorsements of negotiable instruments and documents in the ordinary course of
business will not be deemed to be an Investment. If the Issuer or any Restricted Subsidiary
issues, sells or otherwise disposes of any Capital Stock of a Person that is a Restricted
Subsidiary such that, after giving effect thereto, such Person is no longer a Restricted
Subsidiary, any Investment by the Issuer or any Restricted Subsidiary in such Person remaining
after giving effect thereto will be deemed to be a new Investment at such time.
For purposes of Section 1.2 (Limitation on Restricted Payments):
(1)

“Investment” will include the portion (proportionate to the Issuer’s equity interest in a
Restricted Subsidiary to be designated as an Unrestricted Subsidiary) of the fair market
value of the net assets of such Restricted Subsidiary of the Issuer at the time that such
Restricted Subsidiary is designated an Unrestricted Subsidiary; provided, however, that
upon a redesignation of such Subsidiary as a Restricted Subsidiary, the Issuer will be
deemed to continue to have a permanent “Investment” in an Unrestricted Subsidiary in
an amount (if positive) equal to (a) the Issuer’s “Investment” in such Subsidiary at the
time of such redesignation less (b) the portion (proportionate to the Issuer’s equity
interest in such Subsidiary) of the fair market value of the net assets (as conclusive ly
determined by the Board of Directors of the Issuer in good faith) of such Subsidiary at
the time that such Subsidiary is so re-designated a Restricted Subsidiary; and

(2)

any property transferred to or from an Unrestricted Subsidiary will be valued at its fair
market value at the time of such transfer, in each case as determined in good faith by
the Board of Directors of the Issuer.
The amount of any Investment outstanding at any time shall be the original cost of such
Investment.

“Investment Grade Securities” means:
(1)

securities issued or directly and fully guaranteed or insured by the United States or
Canadian government or any agency or instrumentality thereof (other than Cash
Equivalents);

(2)

securities issued or directly and fully guaranteed or insured by a Permiss ib le
Jurisdiction or Switzerland, Norway or any agency or instrumentality thereof (other
than Cash Equivalents);

(3)

debt securities or debt instruments with a rating of “A−” or higher from S&P or “A3”
or higher by Moody’s or the equivalent of such rating by such rating organization or, if
no rating of Moody’s or S&P then exists, the equivalent of such rating by any other
Nationally Recognized Statistical Ratings Organization, but excluding any debt
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securities or instruments constituting loans or advances among the Issuer and its
Subsidiaries; and
(4)

investments in any fund that invests exclusively in investments of the type described in
clauses (1), (2) and

(5)

above which fund may also hold cash and Cash Equivalents pending investment or
distribution. “Investment Grade Status” shall occur when the Notes receive both of the
following:
(a)

a rating of “BBB−” or higher from S&P; and

(b)

a rating of “Baa3” or higher from Moody’s;

or the equivalent of such rating by either such rating organization or, if no rating of Moody’s
or S&P then exists, the equivalent of such rating by any other Nationally Recognized Statistica l
Ratings Organization.
“Issue Date” means 31 July 2014.
“Lien” means any mortgage, pledge, security interest, encumbrance, lien or charge of any kind
(including any conditional sale or other title retention agreement or lease in the nature thereof).
“Management Advances” means loans or advances made to, or guarantees with respect to
loans or advances made to, directors, officers, employees or consultants of any Parent Holding
Company, the Issuer or any Restricted Subsidiary:
(1)

in respect of travel, entertainment or moving related expenses Incurred in the ordinary
course of business or (b) for purposes of funding any such person’s purchase of Capital
Stock or Subordinated Shareholder Funding (or similar obligations) of the Issuer, its
Subsidiaries or any Parent Holding Company with (in the case of this sub-clause (b))
the approval of the Board of Directors of the Issuer;

(2)

in respect of moving related expenses Incurred in connection with any closing or
consolidation of any facility or office; or

(3)

not exceeding £2 million in the aggregate outstanding at any time.

“Moody’s” means Moody’s Investors Service, Inc. or any of its successors or assigns that is a
Nationally Recognized Statistical Rating Organization.
“Nationally Recognized Statistical Rating Organization” means a nationally recognized
statistical rating organization within the meaning of Section 3(a)(62) under the Exchange Act.
“Net Available Cash” from an Asset Disposition means cash payments or cash proceeds of
Cash Equivalents or Temporary Cash Investments received (including any cash payments or
cash proceeds of Cash Equivalents or Temporary Cash Investments received by way of
deferred payment of principal pursuant to a note or installment receivable or otherwise and net
proceeds from the sale or other disposition of any securities received as consideration, but only
as and when received, but excluding any other consideration received in the form of assumptio n
by the acquiring person of Indebtedness or other obligations relating to the properties or assets
that are the subject of such Asset Disposition or received in any other non-cash form)
therefrom, in each case net of:
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(1)

all legal, accounting, investment banking, title and recording tax expenses,
commissions and other fees and expenses Incurred, and all Taxes paid or required to be
paid or accrued as a liability under GAAP (after taking into account any available tax
credits or deductions and any tax sharing agreements), as a consequence of such Asset
Disposition;

(2)

all payments made on any Indebtedness which is secured by any assets subject to such
Asset Disposition, in accordance with the terms of any Lien upon such assets, or which
by its terms or by applicable law are required to be repaid out of the proceeds from such
Asset Disposition;

(3)

all distributions and other payments required to be made to minority interest holders
(other than any Parent Holding Company, the Issuer or any of their respective
Subsidiaries) in Subsidiaries or joint ventures as a result of such Asset Disposition; and

(4)

the deduction of appropriate amounts required to be provided by the seller as a reserve,
on the basis of GAAP, against any liabilities associated with the assets disposed of in
such Asset Disposition and retained by the Issuer or any Restricted Subsidiary after
such Asset Disposition.

“Net Cash Proceeds” with respect to any issuance or sale of Capital Stock or Subordinated
Shareholder Funding, means the cash proceeds of such issuance or sale net of attorneys’ fees,
accountants’ fees, underwriters’ or placement agents’ fees, listing fees, discounts or
commissions and brokerage, consultant and other fees and charges actually Incurred in
connection with such issuance or sale and net of taxes paid or payable as a result of such
issuance or sale (after taking into account any available tax credit or deductions and any tax
sharing arrangements).
“Officer” means, with respect to any Person, (1) the Chairman of the Board of Directors, the
Chief Executive Officer, the President, the Chief Financial Officer, any Vice President, the
Treasurer, any Managing Director, or the Secretary (a) of such Person or (b) if such Person is
owned or managed by a single entity, of such entity, or (2) any other individual designated as
an “Officer” for the purposes of this Agreement by the Board of Directors of such Person.
“Officer’s Certificate” means, with respect to any Person, a certificate signed by one Officer
of such Person.
“Parent Holding Company” means any Person of which the Issuer at any time is or becomes
a wholly-owned Subsidiary after the Restructuring Effective Date and any holding companies
established by any Permitted Holder for purposes of holding its investment in any Parent
Holding Company.
“Parent Holding Company Expenses” means:
(1)

costs (including all professional fees and expenses) Incurred by any Parent Holding
Company in connection with reporting obligations under or otherwise Incurred in
connection with compliance with applicable laws, rules or regulations of any
governmental, regulatory or self-regulatory body or stock exchange, this Agreement or
any other agreement or instrument relating to Indebtedness of the Issuer or any
Restricted Subsidiary, including in respect of any reports filed with respect to the
Securities Act, Exchange Act or the respective rules and regulations promulgated
thereunder;
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(2)

customary indemnification obligations of any Parent Holding Company owing to
directors, officers, employees or other Persons under its charter or by-laws or pursuant
to written agreements with any such Person to the extent relating to the Issuer and its
Subsidiaries;

(3)

obligations of any Parent Holding Company in respect of director and officer insurance
(including premiums therefor) to the extent relating to the Issuer and its Subsidiaries;

(4)

fees and expenses payable by any Parent Holding Company in connection with a
Permitted Transaction;

(5)

general corporate overhead expenses, including (a) professional fees and expenses and
other operational expenses of any Parent Holding Company related to the ownership or
operation of the business of the Issuer or any of its Restricted Subsidiaries or (b) costs
and expenses with respect to any litigation or other dispute relating to a Permitted
Transaction or the ownership, directly or indirectly, by any Parent Holding Company;
and

(6)

expenses Incurred by any Parent Holding Company in connection with any Public
Offering or other sale of Capital Stock or Indebtedness:
(a)

where the net proceeds of such offering or sale are intended to be received by
or contributed to the Issuer or a Restricted Subsidiary;

(b)

in a pro-rated amount of such expenses in proportion to the amount of such net
proceeds intended to be so received or contributed; or

(c)

otherwise on an interim basis prior to completion of such offering so long as
any Parent Holding Company shall cause the amount of such expenses to be
repaid to the Issuer or the relevant Restricted Subsidiary out of the proceeds of
such offering promptly if completed.

“Permissible Jurisdiction” means any member state of the European Union.
“Permitted Asset Swap” means the concurrent purchase and sale or exchange of assets used
or useful in a Similar Business or a combination of such assets and cash, Cash Equivalents or
Temporary Cash Investments between the Issuer or any of its Restricted Subsidiaries and
another Person; provided that any cash or Cash Equivalents received in excess of the value of
any cash or Cash Equivalents sold or exchanged must be applied in accordance with Section
1.5 (Limitation on Sales of Assets and Subsidiary Stock).
“Permitted Collateral Liens” means: (A) Liens on the Collateral (i) that are Permitted Liens
described in one or more of clauses (2), (3), (4), (5), (6), (8), (9), (11), (16), (17), (18), (19) or
(23) of the definition thereof or (ii) that are Liens on bank accounts equally and ratably granted
to cash management banks securing cash management obligations; (B) [reserved]; (C) Liens
on the Collateral to secure Indebtedness of the Issuer or a Restricted Subsidiary that is permitted
to be Incurred under clauses (1), (2) (in the case of (2), to the extent such guarantee is in respect
of Indebtedness otherwise permitted to be secured and specified in this definitio n of Permitted
Collateral Liens), (4), (6), (7), (12) or (18) of the second paragraph of Section 1.1 (Limitation
on Indebtedness) and any Refinancing Indebtedness in respect of such Indebtedness; provided,
however, that (a) such Lien will not give an entitlement to be repaid with proceeds of
enforcement of the Collateral in a manner which is inconsistent with the Intercreditor
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Agreement and any Additional Intercreditor Agreement and (b) such Lien shall rank equal or
junior to Liens securing the Facilities, except that super senior status may be granted with
respect to any Liens securing Indebtedness Incurred under clause (1), (6), (7) or (18) of the
second paragraph of Section 1.1 (Limitation on Indebtedness); (D) Liens on the Collateral
securing Indebtedness incurred under subparagraph (ii) of the first paragraph of Section 1.1
(Limitation on Indebtedness), provided that any such Liens shall rank equal or junior to Liens
securing the Facilities; and (E) Liens on the Collateral that secure Indebtedness on a basis junior
to the Facilities.
To the extent that Indebtedness relating to an instrument or agreement is permitted to be
secured by a Permitted Collateral Lien, other associated obligations under such instrument or
agreement not themselves constituting Indebtedness may also be secured by such Permitted
Collateral Lien.
“Permitted Holders” means (i) the Control Group provided that the parties to the
shareholder’s agreement as at the Restructuring Effective Date collectively have benefic ia l
ownership of more than 50% of the total voting power of the Voting Stock of the Issuer or (ii)
any Person who is acting as an underwriter in connection with a public or private offering of
Capital Stock of the Issuer, acting in such capacity. Any person or group whose acquisition of
beneficial ownership constitutes a Change of Control in respect of which a Change of Control
offer is made in accordance with the requirements of this Agreement will thereafter, together
with its Affiliates, constitute an additional Permitted Holder. For the avoidance of doubt, (x)
no member of the Control Group, on its own, is a Permitted Holder (except if and to the extent
deemed to be the beneficial owner of Capital Stock owned by other members of the Control
Group due to the operation of Rule 13(d)(3) of the Exchange Act), and (y) no “group” other
than the Control Group (including any “group” that comprises one or more members of the
Control Group) is a Permitted Holder.
“Permitted Investment” means (in each case, by the Issuer or any of its Restricted
Subsidiaries):
(1)

Investments in (a) a Restricted Subsidiary (including the Capital Stock of a Restricted
Subsidiary) that is a UK&I Subsidiary or the Issuer or (b) a Person (including the
Capital Stock of any such Person) that is engaged in any Similar Business and such
Person will, upon the making of such Investment, become a Restricted Subsidiary that
is a UK&I Subsidiary;

(2)

Investments in another Person if such Person is engaged in any Similar Business and
as a result of such Investment such other Person is merged, consolidated or otherwise
combined with or into, or transfers or conveys all or substantially all its assets to, the
Issuer or a UK&I Subsidiary;

(3)

Investments in cash, Cash Equivalents, Temporary Cash Investments or Investme nt
Grade Securities;

(4)

Investments in receivables owing to the Issuer or any Restricted Subsidiary (other than
a Non UK&I Subsidiary) created or acquired in the ordinary course of business;

(5)

Investments in payroll, travel and similar advances to cover matters that are expected
at the time of such advances ultimately to be treated as expenses for accounting
purposes and that are made in the ordinary course of business;
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(6)

Management Advances;

(7)

Investments in Capital Stock, obligations or securities received in settlement of debts
created in the ordinary course of business and owing to the Issuer or any Restricted
Subsidiary, or as a result of foreclosure, perfection or enforcement of any Lien, or in
satisfaction of judgments or pursuant to any plan of reorganization or similar
arrangement including upon the bankruptcy or insolvency of a debtor;

(8)

Investments in existence on, or made pursuant to legally binding commitments in
existence on, the date of the Super Senior Facility Agreement;

(9)

Currency Agreements, Interest Rate Agreements, Commodity Hedging Agreements
and related Hedging Obligations, which transactions or obligations are Incurred in
compliance with clause (6) of the second paragraph of Section 1.1 (Limitation on
Indebtedness);

(10)

Investments, taken together with all other Investments made pursuant to this clause (10)
and at any time outstanding, in an aggregate amount at the time of such Investment not
to exceed the greater of (a) £20 million and (b) 5% of Total Assets, provided that, if an
Investment is made pursuant to this clause in a Person that is not a Restricted Subsidiary
and such Person subsequently becomes a Restricted Subsidiary and a UK&I Subsidiary
or is subsequently designated a Restricted Subsidiary and a UK&I Subsidiary pursuant
to Section 1.2 (Limitation on Restricted Payments), such Investment shall thereafter be
deemed to have been made pursuant to clause (1) or (2) of this definition of “Permitted
Investment” and not this clause (10) and provided further that such Investments may
not be made to make any payment on, purchase, repurchase, repay, prepay, redeem,
defease or otherwise acquire or retire for value any Junior Debt or to any members of
the Group which are not Obligors; and provided, further, that no Investments shall be
made in Non UK&I Subsidiaries pursuant to this clause (10);

(11)

any Investments by any UK&I Subsidiary in any Non-UK&I Subsidiary, not to exceed
(a) £13.5 million in the Financial Year ending on 31 December 2020, (b) £7.0 millio n
in each subsequent Financial Year, in each case plus an amount equal to any returns
(including dividends, interest, distributions, returns on principal, profits on sale,
repayments, income and similar amounts) actually received in respect of any previous
Investments made pursuant to this clause (11) in that Financial Year (the “Non UK&I
Investments Basket”);

(12)

pledges or deposits with respect to leases or utilities provided to third parties in the
ordinary course of business or Liens otherwise described in the definition of “Permitted
Liens” or made in connection with Liens permitted under Section 1.3 (Limitation on
Liens);

(13)

any Investment to the extent made using Capital Stock of the Issuer (other than
Disqualified Stock) or Capital Stock of any Parent Holding Company as consideratio n;

(14)

any transaction to the extent constituting an Investment that is permitted and made in
accordance with the provisions of the second paragraph of Section 1.6 (Limitation on
Affiliate Transactions) (except those described in clauses (1), (3), (6), (8) or (10) of that
paragraph);
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(15)

Investments consisting of purchases and acquisitions of inventory, supplies, materia ls
and equipment or licenses or leases of Intellectual Property, in any case, in the ordinary
course of business and in accordance with this Agreement; and

(16)

guarantees, keepwells and similar arrangements not prohibited by Section 1.1
(Limitation on Indebtedness),

in each case (other than in relation to clause (13) above), to the extent that any such Investme nt,
transaction or arrangement is not for any purpose which would constitute an Indirect Restricted
Investment.
“Permitted Liens” means, with respect to any Person:
(1)

Liens on assets or property of a Non UK&I Subsidiary securing Indebtedness of any
Non UK&I Subsidiary or a guarantee of any such Indebtedness;

(2)

pledges, deposits or Liens under workmen’s compensation laws, unemployme nt
insurance laws, social security laws or similar legislation, or insurance related
obligations (including pledges or deposits securing liability to insurance carriers under
insurance or self-insurance arrangements), or in connection with bids, tenders,
completion guarantees, contracts (other than for borrowed money) or leases, or to
secure utilities, licenses, public or statutory obligations, or to secure surety, indemnity,
judgment, appeal or performance bonds, guarantees of government contracts (or other
similar bonds, instruments or obligations), or as security for contested taxes or import
or customs duties or for the payment of rent, or other obligations of like nature, in each
case Incurred in the ordinary course of business;

(3)

Liens imposed by law, including carriers’, warehousemen’s, mechanics’, landlords’,
materialmen’s and repairmen’s or other like Liens, in each case for sums not yet
overdue for a period of more than 60 days or that are bonded or being contested in good
faith by appropriate proceedings;

(4)

Liens for taxes, assessments or other governmental charges not yet delinquent or which
are being contested in good faith by appropriate proceedings; provided that appropriate
reserves required pursuant to GAAP have been made in respect thereof;

(5)

Liens in favor of the Issuer of surety, performance or other bonds, guarantees or letters
of credit or bankers’ acceptances (not issued to support Indebtedness for borrowed
money) issued pursuant to the request of and for the account of the Issuer or any
Restricted Subsidiary in the ordinary course of its business;

(6)

encumbrances, ground leases, easements (including reciprocal easement agreements),
survey exceptions, or reservations of, or rights of others for, licenses, rights of way,
sewers, electric lines, telegraph and telephone lines and other similar purposes, or
zoning, building codes or other restrictions (including minor defects or irregularities in
title and similar encumbrances) as to the use of real properties or Liens incidental to the
conduct of the business of the Issuer and its Restricted Subsidiaries or to the ownership
of its properties which do not in the aggregate materially adversely affect the value of
said properties or materially impair their use in the operation of the business of the
Issuer and its Restricted Subsidiaries;
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(7)

Liens on assets or property of the Issuer or any Restricted Subsidiary securing Hedging
Obligations permitted under this Agreement, or over assets or property of any
Restricted Subsidiary which is not required to give a Guarantee pursuant to the Agreed
Security Principles and which Lien is in favor of obligations under this Agreement;

(8)

leases, licenses, subleases and sublicenses of assets (including real property and
Intellectual Property), in each case entered into in the ordinary course of business and
subject to compliance with Clause 20.23 (No disposition of Owned IP);

(9)

Liens arising out of judgments, decrees, orders or awards not giving rise to an Event of
Default so long as any appropriate legal proceedings which may have been duly
initiated for the review of such judgment, decree, order or award have not been fina lly
terminated or the period within which such proceedings may be initiated has not
expired;

(10)

Liens on assets or property of the Issuer or any Restricted Subsidiary for the purpose of
securing Capitalized Lease Obligations or Purchase Money Obligations, or securing the
payment of all or a part of the purchase price of, or securing other Indebtedness Incurred
to finance or refinance the acquisition, improvement or construction of, assets or
property acquired or constructed in the ordinary course of business; provided that (a)
the aggregate principal amount of Indebtedness secured by such Liens is otherwise
permitted to be Incurred under this Agreement and (b) any such Lien may not extend
to any assets or property of the Issuer or any Restricted Subsidiary other than assets or
property acquired, improved, constructed or leased with the proceeds of such
Indebtedness and any improvements or accessions to such assets and property;

(11)

Liens arising by virtue of any statutory or common law provisions relating to banker’s
Liens, rights of set-off or similar rights and remedies as to deposit accounts or other
funds maintained with a depositary or financial institution;

(12)

Liens arising from Uniform Commercial Code financing statement filings (or similar
filings in other applicable jurisdictions) regarding operating leases entered into by the
Issuer and its Restricted Subsidiaries in the ordinary course of business;

(13)

(a) Liens existing on the Closing Date (as defined in the Super Senior Facility
Agreement), excluding Liens securing the Super Senior Facility Agreement, the
Facilities and the Priority Senior Secured Notes; (b) Liens directly or indirectly securing
the Super Senior Facility Agreement, the Facilities and the Priority Senior Secured
Notes; and (c) Liens in respect of property and assets securing Indebtedness if the
recovery in respect of such Liens is subject to the Intercreditor Agreement or an
Additional Intercreditor Agreement;

(14)

Liens on property, other assets or shares of stock of a Person at the time such Person
becomes a Restricted Subsidiary (or at the time the Issuer or a Restricted Subsidiary
acquires such property, other assets or shares of stock, including any acquisition by
means of a merger, consolidation or other business combination transaction with or into
the Issuer or any Restricted Subsidiary); provided, however, that such Liens are not
created, Incurred or assumed in anticipation of or in connection with such other Person
becoming a Restricted Subsidiary (or such acquisition of such property, other assets or
stock); provided, further, that such Liens are limited to all or part of the same property,
other assets or stock (plus improvements, accession, proceeds or dividends or
distributions in connection with the original property, other assets or stock) that secured
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(or, under the written arrangements under which such Liens arose, could secure) the
obligations to which such Liens relate;
(15)

Liens (other than Permitted Collateral Liens) granted by Non UK&I Subsidiar ies
securing Refinancing Indebtedness Incurred to refinance Indebtedness that was
previously so secured, and permitted to be secured under this Agreement; provided that
any such Lien is limited to all or part of the same property or assets (plus improveme nts,
accessions, proceeds or dividends or distributions in respect thereof) that secured (or,
under the written arrangements under which the original Lien arose, could secure) the
Indebtedness being refinanced or is in respect of property that is or could be the security
for or subject to a Permitted Lien hereunder;

(16)

any interest or title of a lessor under any Capitalized Lease Obligation or operating
lease;

(17)

(a) mortgages, liens, security interests, restrictions, encumbrances or any other matters
of record that have been placed by any government, statutory or regulatory authority,
developer, landlord or other third party on property over which the Issuer or any
Restricted Subsidiary of the Issuer has easement rights or on any leased property and
subordination or similar arrangements relating thereto and (b) any condemnation or
eminent domain proceedings affecting any real property;

(18)

any encumbrance or restriction (including put and call arrangements) with respect to
Capital Stock of any joint venture or similar arrangement pursuant to any joint venture
or similar agreement;

(19)

Liens on property or assets under construction (and related rights) in favor of a
contractor or developer or arising from progress or partial payments by a third party
relating to such property or assets;

(20)

Liens on cash accounts securing Indebtedness incurred under clause (10) of the second
paragraph of Section 1.1 (Limitation on Indebtedness) with local financial institutions;

(21)

Liens on Escrowed Proceeds for the benefit of the related holders of debt securities or
other Indebtedness (or the underwriters or arrangers thereof) or on cash set aside at the
time of the Incurrence of any Indebtedness or government securities purchased with
such cash, in either case to the extent such cash or government securities prefund the
payment of interest on such Indebtedness and are held in an escrow account or similar
arrangement to be applied for such purpose;

(22)

Liens securing or arising by reason of any netting or set-off arrangement entered into
in the ordinary course of banking or other trading activities, or liens over cash accounts
securing cash pooling arrangements;

(23)

Liens arising out of conditional sale, title retention, hire purchase, consignment or
similar arrangements for the sale of goods entered into in the ordinary course of
business;

(24)

Liens with respect to obligations (other than under third party Indebtedness under
paragraphs (1) and (2) of the definition thereof) which do not exceed £1 million at any
time outstanding;
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(25)

Liens on assets or property of any Non UK&I Subsidiary securing Indebtedness or other
obligations of such Non UK&I Subsidiary owing to a Restricted Subsidiary, or Liens
in favor of any Restricted Subsidiary;

(26)

Permitted Collateral Liens;

(27)

Liens on Capital Stock or other securities or assets of any Unrestricted Subsidiary that
secure Indebtedness of such Unrestricted Subsidiary;

(28)

Liens on Receivables Assets Incurred in connection with a Qualified Receivables
Financing;

(29)

Liens on any proceeds loan made by the Issuer or any Restricted Subsidiary in
connection with any future incurrence of Indebtedness permitted under this Agreement
and securing that Indebtedness;

(30)

Liens in connection with customary cash management, cash pooling or netting or
setting off arrangements in the ordinary course of business.

“Permitted SPV” means a special purpose vehicle:
(1)

that has no material assets, business or undertaking other than the share capital of any
Non UK&I Subsidiary; and

(2)

has been or is incorporated in connection with a Permitted Sale.

“Person” means any individual, corporation, partnership, joint venture, association, joint-stock
company, trust, unincorporated organization, limited liability company, government or any
agency or political subdivision thereof or any other entity.
“PizzaExpress Group” means the PizzaExpress Subsidiaries, together with their respective
Subsidiaries.
“PizzaExpress Subsidiaries” means each of PizzaExpress Greater China Limited,
PizzaExpress (Franchises) Limited and Gondola Investments Limited.
“pound sterling” and “£” denote the lawful currency of the United Kingdom.
“Preferred Stock,” as applied to the Capital Stock of any Person, means Capital Stock of any
class or classes (however designated) which is preferred as to the payment of dividends or as
to the distribution of assets upon any voluntary or involuntary liquidation or dissolutio n of such
Person, over shares of Capital Stock of any other class of such Person.
“Public Market” means any time after:
(1)

an Equity Offering has been consummated; and

(2)

shares of common stock or other common equity interests of the IPO Entity having a
market value in excess of £100 million on the date of such Equity Offering have been
distributed pursuant to such Equity Offering.

“Public Offering” means any offering, including an Initial Public Offering, of shares of
common stock or other common equity interests that are listed on an exchange or publicly
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offered (which shall include an offering pursuant to Rule 144A and/or Regulation S under the
Securities Act to professional market investors or similar persons).
“Purchase Money Obligations” means any Indebtedness Incurred to finance or refinance the
acquisition, leasing, construction or improvement of property (real or personal) or assets
(including Capital Stock), and whether acquired through the direct acquisition of such property
or assets or the acquisition of the Capital Stock of any Person owning such property or assets,
or otherwise.
“Qualified Receivables Financing” means any Receivables Financing of a Receivables
Subsidiary that meets the following conditions: (1) the Board of Directors of the Issuer shall
have determined in good faith that such Qualified Receivables Financing (including financ ing
terms, covenants, termination events and other provisions) is in the aggregate economica lly
fair and reasonable to the Issuer and the Receivables Subsidiary, (2) all sales of accounts
receivable and related assets to the Receivables Subsidiary are made at fair market value (as
determined in good faith by the Issuer), and (3) the financing terms, covenants, termina tio n
events and other provisions thereof shall be on market terms (as determined in good faith by
the Issuer) and may include Standard Securitization Undertakings.
The grant of a security interest in any accounts receivable of the Issuer or any of its Restricted
Subsidiaries (other than a Receivables Subsidiary) to secure Indebtedness under the Super
Senior Facility Agreement, the Facilities or Indebtedness in respect of the Priority Senior
Secured Notes shall not be deemed a Qualified Receivables Financing.
“Receivables Assets” means any assets that are or will be the subject of a Qualified
Receivables Financing.
“Receivables Fees” means distributions or payments made directly or by means of discounts
with respect to any participation interest issued or sold in connection with, and other fees paid
to a Person that is not a Restricted Subsidiary in connection with, any Receivables Financing.
“Receivables Financing” means any transaction or series of transactions that may be entered
into by the Issuer or any of its Subsidiaries pursuant to which the Issuer or any of its
Subsidiaries may sell, convey or otherwise transfer to (a) a Receivables Subsidiary (in the case
of a transfer by the Issuer or any of its Subsidiaries), or (b) any other Person (in the case of a
transfer by a Receivables Subsidiary), or may grant a security interest in, any accounts
receivable (whether now existing or arising in the future) of the Issuer or any of its Subsidiar ies,
and any assets related thereto, including all collateral securing such accounts receivable, all
contracts and all guarantees or other obligations in respect of such accounts receivable,
proceeds of such accounts receivable and other assets which are customarily transferred or in
respect of which security interest are customarily granted in connection with asset
securitization transactions involving accounts receivable and any Hedging Obligations entered
into by the Issuer or any such Subsidiary in connection with such accounts receivable.
“Receivables Repurchase Obligation” means any obligation of a seller of receivables in a
Qualified Receivables Financing to repurchase receivables arising as a result of a breach of a
representation, warranty or covenant or otherwise, including as a result of a receivable or
portion thereof becoming subject to any asserted defense, dispute, off-set or counterclaim of
any kind as a result of any action taken by, any failure to take action by or any other event
relating to the seller.
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“Receivables Subsidiary” means a Wholly Owned Subsidiary of the Issuer (or another Person
formed for the purposes of engaging in a Qualified Receivables Financing with the Issuer in
which the Issuer or any Subsidiary of the Issuer makes an Investment and to which the Issuer
or any Subsidiary of the Issuer transfers accounts receivable and related assets) which engages
in no activities other than in connection with the financing of accounts receivable of the Issuer
and its Subsidiaries, all proceeds thereof and all rights (contractual or other), collateral and
other assets relating thereto, and any business or activities incidental or related to such business,
and which is designated by the Board of Directors of the Issuer (as provided below) as a
Receivables Subsidiary and:
(1)

no portion of the Indebtedness or any other obligations (contingent or otherwise) of
which (i) is guaranteed by the Issuer or any other Restricted Subsidiary of the Issuer
(excluding guarantees of obligations (other than the principal of, and interest on,
Indebtedness) pursuant to Standard Securitization Undertakings), (ii) is subject to terms
that are substantially equivalent in effect to a guarantee of any losses on securitized or
sold receivables by the Issuer or any other Restricted Subsidiary of the Issuer, (iii) is
recourse to or obligates the Issuer or any other Restricted Subsidiary of the Issuer in
any way other than pursuant to Standard Securitization Undertakings, or (iv) subjects
any property or asset of the Issuer or any other Restricted Subsidiary of the Issuer,
directly or indirectly, contingently or otherwise, to the satisfaction thereof, other than
pursuant to Standard Securitization Undertakings;

(2)

with which neither the Issuer nor any other Restricted Subsidiary of the Issuer has any
contract, agreement, arrangement or understanding other than on terms which the Issuer
reasonably believes to be no less favorable to the Issuer or such Restricted Subsidiary
than those that might be obtained at the time from Persons that are not Affiliates of the
Issuer; and

(3)

to which neither the Issuer nor any other Restricted Subsidiary of the Issuer has any
obligation to maintain or preserve such entity’s financial condition or cause such entity
to achieve certain levels of operating results.
Any such designation by the Board of Directors of the Issuer shall be evidenced to the
Agent by filing with the Agent a copy of the resolution of the Board of Directors of the
Issuer giving effect to such designation and an Officer’s Certificate certifying that such
designation complied with the foregoing conditions.

“Refinance” means refinance, refund, replace, renew, repay, modify, restate, defer, substitute,
supplement, reissue, resell, extend or increase (including pursuant to any defeasance or
discharge mechanism) and the terms “refinances,” “refinanced” and “refinancing” as used for
any purpose in this Agreement shall have a correlative meaning.
“Refinancing Indebtedness” means Indebtedness that is Incurred to refund, refinance,
replace, exchange, renew, repay or extend (including pursuant to any defeasance or discharge
mechanism) any Indebtedness existing on the date of this Agreement or Incurred in complia nce
with this Agreement (including Indebtedness of the Issuer that refinances Indebtedness of any
Restricted Subsidiary and Indebtedness of any Restricted Subsidiary that refina nces
Indebtedness of the Issuer or another Restricted Subsidiary) including Indebtedness that
refinances Refinancing Indebtedness; provided, however, that:
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(1)

if the Indebtedness being refinanced constitutes Subordinated Indebtedness or Senior
Secured Indebtedness, the Refinancing Indebtedness has a final Stated Maturity at the
time such Refinancing Indebtedness is Incurred that is the same as or later than the final
Stated Maturity of the Indebtedness being refinanced or, if shorter, the date within
paragraph (a) of the definition of “Termination Date”;

(2)

such Refinancing Indebtedness is Incurred in an aggregate principal amount (or if
issued with original issue discount, an aggregate issue price) that is equal to or less than
the sum of the aggregate principal amount (or if issued with original issue discount, the
aggregate accreted value) then outstanding of the Indebtedness being refinanced (plus,
without duplication, any additional Indebtedness Incurred to pay interest or premiums
required by the instruments governing such existing Indebtedness and costs, expenses
and fees Incurred in connection therewith); and

(3)

if the Indebtedness being refinanced is expressly subordinated to the Notes or the
Guarantees, such Refinancing Indebtedness is subordinated to the Notes or the
Guarantees on terms at least as favorable to the Noteholders as those contained in the
documentation governing the Indebtedness being refinanced,

provided, however, that Refinancing Indebtedness shall not include Indebtedness of the Issuer
or a Restricted Subsidiary that refinances Indebtedness of an Unrestricted Subsidiary or
Indebtedness of the Issuer or a UK&I Subsidiary that refinances Indebtedness of a Non
UK&I Subsidiary, and provided, further, that the provisions of clause (3) above would not
operate to preclude the refinancing of Indebtedness with Indebtedness that is secured with a
preferential security status (excluding, for the avoidance of doubt, super priority status or
which is otherwise senior to or pari passu with the Super Senior Facility Agreement in
respect of any Recoveries and (following an Acceleration Event) right of payment) (each as
defined in the Intercreditor Agreement (or, in the case of a replacement intercreditor
agreement, substantially as defined in the Intercreditor Agreement)) if such security is
otherwise permitted pursuant to this Agreement.
“Related Person” with respect to any Permitted Holder means:
(1)

any controlling equityholder or Subsidiary of such Person; or

(2)

in the case of an individual, any spouse, family member or relative of such individ ua l,
any trust or partnership for the benefit of one or more of such individual and any such
spouse, family member or relative, or the estate, executor, administrator, committee or
beneficiaries of any thereof; or

(3)

any trust, corporation, partnership or other Person for which one or more of the
Permitted Holders and other Related Persons of any thereof constitute the beneficiar ies,
stockholders, partners or owners thereof, or Persons beneficially holding in the
aggregate a majority (or more) controlling interest therein; or

(4)

in the case of the Initial Investors any investment fund or vehicle managed, sponsored
or advised by such Person or any successor thereto, or by any Affiliate of such Person
or any such successor.

“Related Taxes” means:
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(1)

(2)

any Taxes, including sales, use, transfer, rental, ad valorem, value added, stamp,
property, consumption, franchise, license, capital, registration, business, customs, net
worth, gross receipts, excise, occupancy, intangibles or similar Taxes (other than (x)
Taxes measured by income and (y) withholding imposed on payments made by any
Parent Holding Company), required to be paid (provided such Taxes are in fact paid)
by any Parent Holding Company by virtue of its:
(a)
being organized or having Capital Stock outstanding (but not by virtue of
owning stock or other equity interests of any corporation or other entity other
than, directly or indirectly, the Issuer or any of the Issuer’s Subsidiaries);
(b)
issuing or holding Subordinated Shareholder Funding;
(c)

being a Parent Holding Company, directly or indirectly, of the Issuer or any of
the Issuer’s Subsidiaries;

(d)

receiving dividends from or other distributions in respect of the Capital Stock
of, directly or indirectly, the Issuer or any of the Issuer’s Subsidiaries; or

(e)

having made any payment in respect to any of the items for which the Issuer is
permitted to make payments to any Parent Holding Company pursuant to
Section 1.2 (Limitation on Restricted Payments); or

if and for so long as the Issuer is a member of a group filing a consolidated or combined
tax return with any Parent Holding Company, any Taxes measured by income for which
such Parent Holding Company is liable up to an amount not to exceed with respect to
such Taxes the amount of any such Taxes that the Issuer and its Subsidiaries would
have been required to pay on a separate company basis or on a consolidated basis if the
Issuer and its Subsidiaries had paid tax on a consolidated, combined, group, affiliated
or unitary basis on behalf of an affiliated group consisting only of the Issuer and its
Subsidiaries.

“Restricted Investment” means any Investment other than a Permitted Investment.
“Restricted Subsidiary” means any Subsidiary of the Issuer other than an Unrestricted
Subsidiary.
“ROFR/ROLR Requirements” means that:
(1)

the Issuer must first offer to (i) each Noteholder and each Affiliate or Related Fund of
a Noteholder and (ii) each holder of the Priority Senior Secured Notes and each Affiliate
or Related Fund of such noteholder (each a “Relevant Noteholder”) in writing
(“Written Offer”) the opportunity to participate (on a pro rata basis with respect to
their holdings of the Notes and the Priority Senior Secured Notes as a proportion of the
aggregate of the Notes and the Priority Senior Secured Notes as of the date of the offer)
in the Incurrence of any Indebtedness for borrowed money by the Issuer or any other
member of the Group in reliance of Section 1.1 (Limitation on Indebtedness) of
Schedule 12 (Incurrence Covenants) on the terms proposed by the Issuer for such
Indebtedness (“Relevant Debt Incurrence”);

(2)

if a Relevant Noteholder responds to the Written Offer and agrees to participate in, and
is able to participate in, that Incurrence on the terms proposed by the Issuer for such
Relevant Debt Incurrence (provided that, if a Relevant Noteholder does not respond to
the Issuer’s Written Offer within fifteen Business Days of receiving it, such Relevant
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Noteholder will be deemed to have declined the opportunity to participate in such
requested Relevant Debt Incurrence), such participation shall be assumed by such
Relevant Noteholder; and
(3)

if a Relevant Noteholder declines, or is deemed to decline, the opportunity to participate
in a requested Relevant Debt Incurrence, the Issuer may offer the opportunity to
participate in such Relevant Debt Incurrence to any other bank, financial institutio n,
trust, fund or other entity (“Third Party Financier”) on terms that are no less benefic ia l
to the Issuer or relevant member of the Group as those offered to the Relevant
Noteholders, provided that if any offer to participate in such Relevant Debt Incurrence
on the terms proposed by the Issuer for such Relevant Debt Incurrence are received by
any Third Party Financier (“Third Party Financier Offer”), it shall be a condition to
the Issuer accepting such Third Party Financier Offer from any Third Party Financier
that the Relevant Noteholders are first offered the opportunity to participate (on a pro
rata basis as of the date of the Matched Written Offer (defined below)) in the Relevant
Debt Incurrence on terms consistent with those set out in the Third Party Financier
Offer (“Matched Written Offer”), and such Relevant Noteholders decline to
participate in the Relevant Debt Incurrence on the terms of the Matched Written Offer
(provided that, if a Relevant Noteholder does not respond to the Issuer’s Matched
Written Offer within fifteen Business Days of receiving it, such Relevant Noteholder
will be deemed to have declined the opportunity to participate in such requested
Relevant Debt Incurrence). If a Relevant Noteholder responds to the Matched Written
Offer and agrees to participate in, and is able to participate in, that Incurrence on the
terms proposed by the Issuer for such Relevant Debt Incurrence, such participation shall
be assumed by such Relevant Noteholder.

“S&P” means Standard & Poor’s Investors Ratings Services or any of its successors or assigns
that is a Nationally Recognized Statistical Rating Organization.
“SEC” means the U.S. Securities and Exchange Commission or any successor thereto.
“Securities Act” means the U.S. Securities Act of 1933, as amended, and the rules and
regulations of the SEC promulgated thereunder, as amended.
“Security Documents” means the Intercreditor Agreement, and each collateral pledge
agreement, security assignment agreement or other document under which Collateral is
pledged to secure the obligations of the Obligors under the Finance Documents.
“Senior Management” means the officers, directors, and other members of senior
management of the Issuer or any of its Subsidiaries, who at any date beneficially own or have
the right to acquire, directly or indirectly, Capital Stock of the Issuer or any Parent Holding
Company and with an equity investment in excess of £250,000.
“Senior Secured Indebtedness” means any Indebtedness secured by a Lien on the Collateral
on a basis pari passu with the Facilities, the Priority Senior Secured Notes and/or the Super
Senior Facility Agreement, in each case, subject to and in accordance with the Intercreditor
Agreement.
“Significant Subsidiary” means any Restricted Subsidiary that meets any of the following
conditions:
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(1)

the Issuer’s and its Restricted Subsidiaries’ investments in and advances to the
Restricted Subsidiary exceed 10% of the total assets of the Issuer and its Restricted
Subsidiaries on a consolidated basis as of the end of the most recently completed fiscal
year;

(2)

the Issuer’s and its Restricted Subsidiaries’ proportionate share of the total assets (after
intercompany eliminations) of the Restricted Subsidiary exceeds 10% of the total assets
of the Issuer and its Restricted Subsidiaries on a consolidated basis as of the end of the
most recently completed fiscal year; or

(3)

the Issuer’s and its Restricted Subsidiaries’ equity in the income from continuing
operations before income taxes, extraordinary items and cumulative effect of a change
in accounting principle of the Restricted Subsidiary exceeds 10% of such income of the
Issuer and its Restricted Subsidiaries on a consolidated basis for the most recently
completed fiscal year.

“Similar Business” means any businesses, services or activities in any sector engaged in by
the Issuer or any of its Subsidiaries or any Associates on the Restructuring Effective Date (as
defined in the Super Senior Facility Agreement) and any businesses, services and activities
engaged in by the Issuer or any of its Subsidiaries or any Associates that are related,
complementary, incidental, ancillary or similar to any of the foregoing or are extensions or
developments of any thereof.
“Standard Securitization Undertakings” means representations, warranties, covenants,
indemnities and guarantees of performance entered into by the Issuer or any Subsidiary of the
Issuer which the Issuer has determined in good faith to be customary in a Receivables
Financing, including those relating to the servicing of the assets of a Receivables Subsidiary,
it being understood that any Receivables Repurchase Obligation shall be deemed to be a
Standard Securitization Undertaking.
“Stated Maturity” means, with respect to any security, the date specified in such security as
the fixed date on which the payment of principal of such security is due and payable, includ ing
pursuant to any mandatory redemption provision, but shall not include any continge nt
obligations to repay, redeem or repurchase any such principal prior to the date origina lly
scheduled for the payment thereof.
“Sterling Equivalent” means, with respect to any monetary amount in a currency other than
pound sterling, at any time of determination thereof by the Issuer or the Agent, the amount of
pound sterling obtained by converting such currency other than pound sterling involved in such
computation into pound sterling at the spot rate for the purchase of pound sterling with the
applicable currency other than pound sterling as published in The Financial Times in the
“Currency Rates” section (or, if The Financial Times is no longer published, or if such
information is no longer available in The Financial Times, such source as may be selected in
good faith by the Issuer) on the date of such determination.
“Subordinated Indebtedness” means, with respect to any person, any Indebtedness (whether
outstanding on the Restructuring Effective Date or thereafter Incurred) which is expressly
subordinated in right of payment to the Notes or the Guarantees pursuant to a written agreement
(and for the avoidance of doubt, for the purposes of this Agreement (a) Indebtedness shall not
be considered subordinated in right of payment solely because it is unsecured, or secured on a
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junior basis to or entitled to proceeds from security enforcement after, other Indebtedness and
(b) Senior Secured Indebtedness shall not constitute Subordinated Indebtedness).
“Subordinated Shareholder Funding” means, collectively, any funds provided to the Issuer
by Holdco in exchange for or pursuant to any security, instrument or agreement other than
Capital Stock, in each case issued to and held by Holdco, including, for the avoidance of doubt,
any preferred equity or subordinated loans to be issued by the Issuer in connection with the
Restructuring, together with any such security, instrument or agreement and any other security
or instrument other than Capital Stock issued in payment of any obligation under any
Subordinated Shareholder Funding; provided, however, that such Subordinated Shareholder
Funding:
(1)

does not mature or require any amortization, redemption or other repayment of principa l
or any sinking fund payment prior to the first anniversary of the Stated Maturity of the
Notes (other than through conversion or exchange of such funding into Capital Stock
(other than Disqualified Stock) of the Issuer or any funding meeting the requirements
of this definition);

(2)

does not require, prior to the first anniversary of the Stated Maturity of the Notes,
payment of cash interest, cash withholding amounts or other cash gross-ups, or any
similar cash amounts;

(3)

contains no change of control or similar provisions and does not accelerate and has no
right to declare a default or event of default or take any enforcement action or otherwise
require any cash payment, in each case, prior to the first anniversary of the Stated
Maturity of the Notes;

(4)

does not provide for or require any security interest or encumbrance over any asset of
the Issuer or any of its Subsidiaries; and

(5)

pursuant to its terms is fully subordinated and junior in right of payment to the Notes
pursuant to subordination, payment blockage and enforcement limitation terms which
are customary in all material respects for similar funding.

“Subsidiary” means, with respect to any Person:
(1)

any corporation, association, or other business entity (other than a partnership, joint
venture, limited liability company or similar entity) of which more than 50% of the total
voting power of shares of Capital Stock entitled (without regard to the occurrence of
any contingency) to vote in the election of directors, managers or trustees thereof is at
the time of determination owned or controlled, directly or indirectly, by such Person or
one or more of the other Subsidiaries of that Person or a combination thereof; or

(2)

any partnership, joint venture, limited liability company or similar entity of which:

(3)

more than 50% of the capital accounts, distribution rights, total equity and voting
interests or general or limited partnership interests, as applicable, are owned or
controlled, directly or indirectly, by such Person or one or more of the other
Subsidiaries of that Person or a combination thereof whether in the form of
membership, general, special or limited partnership interests or otherwise; and
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(4)

such Person or any Subsidiary of such Person is a controlling general partner or
otherwise controls such entity.

“Subsidiary Guarantor” means a Guarantor that is a Restricted Subsidiary of the Company.
“Successor Parent Holding Company” with respect to any Person means any other Person
with more than 50% of the total voting power of the Voting Stock of which is, at the time the
first Person becomes a Subsidiary of such other Person, “beneficially owned” (as defined
below) by one or more Persons that “beneficially owned” (as defined below) more than 50%
of the total voting power of the Voting Stock of the first Person immediately prior to the first
Person becoming a Subsidiary of such other Person. For purposes hereof, “beneficially own”
has the meaning correlative to the term “beneficial owner,” as such term is defined in Rules
13d-3 and 13d-5 under the Exchange Act (as in effect on the Issue Date).
“Tax Sharing Agreement” means any tax sharing or profit and loss pooling or similar
agreement with customary or arm’s-length terms entered into with any Parent Holding
Company or Unrestricted Subsidiary, as the same may be amended, supplemented, waived or
otherwise modified from time to time in accordance with the terms thereof and of this
Agreement.
“Temporary Cash Investments” means any of the following:
(1)

any investment in direct obligations of, or obligations guaranteed by, (i) the United
States of America or Canada, (ii) any Permissible Jurisdiction, (iii) Switzerland or
Norway, (iv) any country in whose currency funds are being held specifically pending
application in the making of an investment or capital expenditure by the Issuer or a
Restricted Subsidiary in that country with such funds or (v) any agency or
instrumentality of any such country or member state; or

(2)

direct obligations of any country recognized by the United States of America rated at
least “A” by S&P or “A-1” by Moody’s (or, in either case, the equivalent of such rating
by such organization or, if no rating of S&P or Moody’s then exists, the equivalent of
such rating by any Nationally Recognized Statistical Rating Organization);

(3)

overnight bank deposits, and investments in time deposit accounts, certificates of
deposit, bankers’ acceptances and money market deposits (or, with respect to foreign
banks, similar instruments) maturing not more than one year after the date of acquisitio n
thereof issued by:
(a)

any lender under the Super Senior Facility Agreement;

(b)

any institution authorized to operate as a bank in any of the countries or member
states referred to in subclause (1)(a) above; or

(c)

any bank or trust company organized under the laws of any such country or
member state or any political subdivision thereof, in each case, having capital
and surplus aggregating in excess of £250 million (or the foreign currency
equivalent thereof) and whose long-term debt is rated at least “A” by S&P or
“A-2” by Moody’s (or, in either case, the equivalent of such rating by such
organization or, if no rating of S&P or Moody’s then exists, the equivalent of
such rating by any Nationally Recognized Statistical Rating Organization) at
the time such Investment is made;
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(4)

repurchase obligations with a term of not more than 30 days for underlying securities
of the types described in clause (1) or (2) above entered into with a Person meeting the
qualifications described in clause (2) above;

(5)

Investments in commercial paper, maturing not more than 270 days after the date of
acquisition, issued by a Person (other than the Issuer or any of its Subsidiaries), with a
rating at the time as of which any Investment therein is made of “P-2” (or higher)
according to Moody’s or “A-2” (or higher) according to S&P (or, in either case, the
equivalent of such rating by such organization or, if no rating of S&P or Moody’s then
exists, the equivalent of such rating by any Nationally Recognized Statistical Rating
Organization);

(6)

Investments in securities maturing not more than one year after the date of acquisitio n
issued or fully guaranteed by any state, commonwealth or territory of the United States
of America, Canada, any Permissible Jurisdiction or Switzerland, Norway or by any
political subdivision or taxing authority of any such state, commonwealth, territory,
country or member state, and rated at least “BBB” by S&P or “Baa3” by Moody’s (or,
in either case, the equivalent of such rating by such organization or, if no rating of S&P
or Moody’s then exists, the equivalent of such rating by any Nationally Recognized
Statistical Rating Organization);

(7)

bills of exchange issued in the United States, Canada, a Permissible Jurisdictio n,
Switzerland, Norway or Japan eligible for rediscount at the relevant central bank and
accepted by a bank (or any dematerialized equivalent);

(8)

any money market deposit accounts issued or offered by a commercial bank organized
under the laws of a country that is a member of the Organization for Economic Cooperation and Development, in each case, having capital and surplus in excess of £250
million (or the foreign currency equivalent thereof) or whose long term debt is rated at
least “A” by S&P or “A2” by Moody’s (or, in either case, the equivalent of such rating
by such organization or, if no rating of S&P or Moody’s then exists, the equivalent of
such rating by any Nationally Recognized Statistical Rating Organization) at the time
such Investment is made;

(9)

investment funds investing 95% of their assets in securities of the type described in
clauses (1) through

(10)

above (which funds may also hold reasonable amounts of cash pending investme nt
and/or distribution); and

(11)

investments in money market funds complying with the risk limiting conditions of Rule
2a-7 (or any successor rule) of the SEC under the U.S. Investment Company Act of
1940, as amended.

“Total Assets” means the consolidated total assets of the Issuer and its Restricted Subsidiar ies
in accordance with GAAP as shown on the most recent balance sheet of such Person.
“UK Government Securities” means direct obligations of, or obligations guaranteed by, the
United Kingdom, and the payment for which the United Kingdom pledges its full faith and
credit.
“Uniform Commercial Code” means the New York Uniform Commercial Code.
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“Unrestricted Subsidiary” means:
(1)

any Subsidiary of the Issuer that at the time of determination is an Unrestricted
Subsidiary (as designated by the Board of Directors of the Issuer in the manner provided
below); and

(2)

any Subsidiary of an Unrestricted Subsidiary.

The Board of Directors of the Issuer may designate any Non UK&I Subsidiary of the Issuer
(including any newly acquired or newly formed Subsidiary or a Person becoming a Subsidiary
through merger, consolidation or other business combination transaction, or Investment therein
but not including the Issuer or the Company) to be an Unrestricted Subsidiary only if:
(1)

such Subsidiary or any of its Subsidiaries does not own any Capital Stock or
Indebtedness of, or own or hold any Lien on any property of, the Issuer or any other
Subsidiary of the Issuer which is not a Subsidiary of the Subsidiary to be so designated
or otherwise an Unrestricted Subsidiary, or own or is the licensee of an exclusive or
non-terminable licensee of any Owned IP that is not listed in the Trademark Schedule
and used in connection with the business of the Group; and

(2)

such designation and the Investment of the Issuer in such Subsidiary complies with
Section 1.2 (Limitation on Restricted Payments); and

(3)

any agreement, contract, arrangement or understanding between such Unrestricted
Subsidiary and the Issuer or any Restricted Subsidiary constitutes an Affiliate
Transaction that complies with Section 1.6 (Limitation on Affiliate Transactions).

Any such designation by the Board of Directors of the Issuer shall be evidenced to the Agent
by filing with the Agent a resolution of the Board of Directors of the Issuer giving effect to
such designation and an Officer’s Certificate certifying that such designation complies with the
foregoing conditions.
The Board of Directors of the Issuer may designate any Unrestricted Subsidiary to be a
Restricted Subsidiary; provided, that immediately after giving effect to such designation (1) no
Default or Event of Default would result therefrom and (2) any Indebtedness of such
Unrestricted Subsidiary would be permitted to be Incurred pursuant to the second paragraph of
Section 1.1 (Limitation on Indebtedness). Any such designation by the Board of Directors of
the Issuer shall be evidenced to the Agent by promptly filing with the Agent a copy of the
resolution of such Board of Directors giving effect to such designation or an Officer’s
Certificate certifying that such designation complied with the foregoing provisions.
Notwithstanding the foregoing, the Issuer may not designate any UK&I Subsidiary or any
Obligor as an Unrestricted Subsidiary.
“U.S. GAAP” means generally accepted accounting principles in the United States of America
as in effect from time to time.
“Voting Stock” of a Person means all classes of Capital Stock of such Person then outstanding
and normally entitled to vote in the election of directors.
“Wholly Owned Subsidiary” means a Restricted Subsidiary of the Issuer, all of the Voting
Stock of which (other than directors’ qualifying shares or shares required by any applicable
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law or regulation to be held by a Person other than the Issuer or another Wholly Owned
Subsidiary) is owned by the Issuer or another Wholly Owned Subsidiary.
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SCHEDULE 15
FORM OF CONFIDENTIALITY UNDERTAKING
[Letterhead of Potential Purchaser]
Date: [

]

To:
[insert name of Seller]

Re:

The Agreement

Company:
Date:
Amount:
Agent:

(the “Issuer”)

Dear Sirs
We are considering acquiring an interest in the Agreement which, subject to the Agreement,
may be by way of novation, assignment, the entering into, whether directly or indirectly, of a
sub-participation or any other transaction under which payments are to be made or may be
made by reference to one or more Finance Documents and/or one or more Obligors or by way
of investing in or otherwise financing, directly or indirectly, any such novation, assignme nt,
sub-participation or other transaction (the “Acquisition”). In consideration of you agreeing to
make available to us certain information, by our signature of this letter we agree as follows
(acknowledged and agreed by you by your signature of a copy of this letter):
1.

CONFIDENTIALITY UNDERTAKING
We undertake (a) to keep all Confidential Information confidential and not to disclose
it to anyone, save to the extent permitted by paragraph 2 below and to ensure that all
Confidential Information is protected with security measures and a degree of care that
would apply to our own confidential information and (b) until the Acquisition is
completed to use the Confidential Information only for the Permitted Purpose.

2.

PERMITTED DISCLOSURE
You agree that we may disclose:

2.1

to any of our Affiliates and any of our or their officers, directors, employees,
professional advisers and auditors such Confidential Information as we shall consider
appropriate if any person to whom the Confidential Information is to be given pursuant
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to this paragraph 2.1 is informed in writing of its confidential nature and that some or
all of such Confidential Information may be price-sensitive information, except that
there shall be no such requirement to so inform if the recipient is subject to professiona l
obligations to maintain the confidentiality of the information or is otherwise bound by
requirements of confidentiality in relation to the Confidential Information;
2.2

subject to the requirements of the Agreement, to any person:
(a)

to (or through) whom we assign or transfer (or may potentially assign or
transfer) all or any of our rights and/or obligations which we may acquire under
the Agreement such Confidential Information as we shall consider appropriate
if the person to whom the Confidential Information is to be given pursuant to
this sub-paragraph (a) of paragraph 2.2 has delivered a letter to us in equivale nt
form to this letter;

(b)

with (or through) whom we enter into (or may potentially enter into) any subparticipation in relation to, or any other transaction under which payments are
to be made or may be made by reference to the Agreement or any Obligor such
Confidential Information as we shall consider appropriate if the person to whom
the Confidential Information is to be given pursuant to this sub-paragraph (b) of
paragraph 2.2 has delivered a letter to us in equivalent form to this letter;

(c)

to whom information is required or requested to be disclosed by any
governmental, banking, taxation or other regulatory authority or similar body,
the rules of any relevant stock exchange or pursuant to any applicable law or
regulation such Confidential Information as we shall consider appropriate; and

2.3

notwithstanding paragraphs 2.1 and 2.2. above, Confidential Information to such
persons to whom, and on the same terms as, a Finance Party is permitted to disclose
Confidential Information under the Agreement, as if such permissions were set out in
full in this letter and as if references in those permissions to Finance Party were
references to us.

3.

NOTIFICATION OF DISCLOSURE
We agree (to the extent permitted by law and regulation) to inform you:

3.1

of the circumstances of any disclosure of Confidential Information made pursuant to
sub-paragraph (c) of paragraph 2.2 above except where such disclosure is made to any
of the persons referred to in that paragraph during the ordinary course of its supervisor y
or regulatory function; and

3.2

upon becoming aware that Confidential Information has been disclosed in breach of
this letter.

4.

RETURN OF COPIES
If we do not enter into the Acquisition and you so request in writing, we shall return or
destroy all Confidential Information supplied by you to us and destroy or permanently
erase (to the extent technically practicable) all copies of Confidential Information made
by us and use our reasonable endeavours to ensure that anyone to whom we have
supplied any Confidential Information destroys or permanently erases (to the extent
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technically practicable) such Confidential Information and any copies made by them,
in each case save to the extent that we or the recipients are required to retain any such
Confidential Information by any applicable law, rule or regulation or by any competent
judicial, governmental, supervisory or regulatory body or in accordance with interna l
policy, or where the Confidential Information has been disclosed under sub-paragraph
(c) of paragraph 2.2 above.
5.

CONTINUING OBLIGATIONS
The obligations in this letter are continuing and, in particular, shall survive and remain
binding on us until (a) if we become a party to the Agreement as a lender of record, the
date on which we become such a party to the Agreement; (b) if we enter into the
Acquisition but it does not result in us becoming a party to the Agreement as a lender
of record, the date falling twelve months after the date on which all of our rights and
obligations contained in the documentation entered into to implement the Acquisitio n
have terminated; or (c) in any other case the date falling twelve months after the date
of our final receipt (in whatever manner) of any Confidential Information.

6.

NO REPRESENTATION; CONSEQUENCES OF BREACH, ETC
We acknowledge and agree that:

6.1

neither you, nor any member of the Group nor any of your or their respective officers,
employees or advisers (each a “Relevant Person”) (i) make any representation or
warranty, express or implied, as to, or assume any responsibility for, the accuracy,
reliability or completeness of any of the Confidential Information or any other
information supplied by you or the assumptions on which it is based or (ii) shall be
under any obligation to update or correct any inaccuracy in the Confidentia l
Information or any other information supplied by you or be otherwise liable to us or
any other person in respect of the Confidential Information or any such informatio n;
and

6.2

you or members of the Group may be irreparably harmed by the breach of the terms of
this letter and damages may not be an adequate remedy; each Relevant Person may be
granted an injunction or specific performance for any threatened or actual breach of the
provisions of this letter by us.

7.

ENTIRE AGREEMENT: NO WAIVER; AMENDMENTS, ETC

7.1

This letter constitutes the entire agreement between us in relation to our obligatio ns
regarding Confidential Information and supersedes any previous agreement, whether
express or implied, regarding Confidential Information.

7.2

No failure to exercise, nor any delay in exercising, any right or remedy under this letter
will operate as a waiver of any such right or remedy or constitute an election to affir m
this letter. No election to affirm this letter will be effective unless it is in writing. No
single or partial exercise of any right or remedy will prevent any further or other
exercise or the exercise of any other right or remedy under this letter.

7.3

The terms of this letter and our obligations under this letter may only be amended or
modified by written agreement between us.
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8.

INSIDE INFORMATION
We acknowledge that some or all of the Confidential Information is or may be pricesensitive information and that the use of such information may be regulated or
prohibited by applicable legislation including securities law relating to insider dealing
and market abuse and we undertake not to use any Confidential Information for any
unlawful purpose.

9.

NATURE OF UNDERTAKINGS
The undertakings given by us under this letter are given to you and are also given for
the benefit of the Issuer and each other member of the Group.

10.

THIRD PARTY RIGHTS

10.1

Subject to this paragraph 10 and to paragraphs 6 and 9, a person who is not a party to
this letter has no right under the Contracts (Rights of Third Parties) Act 1999 (the
“Third Parties Act”) to enforce or to enjoy the benefit of any term of this letter.

10.2

The Relevant Persons may enjoy the benefit of the terms of paragraphs 6 and 9 subject
to and in accordance with this paragraph 10 and the provisions of the Third Parties Act.

10.3

Notwithstanding any provisions of this letter, the parties to this letter do not require the
consent of any Relevant Person to rescind or vary this letter at any time.

11.

GOVERNING LAW AND JURISDICTION

11.1

This letter (including the agreement constituted by your acknowledgement of its terms)
(the “Letter”) and any non-contractual obligations arising out of or in connection with
it (including any non-contractual obligations arising out of the negotiation of the
transaction contemplated by this Letter) are governed by English law.

11.2

The courts of England have non-exclusive jurisdiction to settle any dispute arising out
of or in connection with this Letter (including a dispute relating to any non-contractua l
obligation arising out of or in connection with either this Letter or the negotiation of
the transaction contemplated by this Letter).

12.

DEFINITIONS
In this letter (including the acknowledgement set out below) terms defined in the
Agreement shall, unless the context otherwise requires, have the same meaning and:
“Confidential Information” means all information relating to the Issuer, any Obligor,
the Group, the Finance Documents, [the/a] Facility and/or the Acquisition which is
provided to us in relation to the Finance Documents or [the/a] Facility by you or any of
your affiliates or advisers, in whatever form, and includes information given orally and
any document, electronic file or any other way of representing or recording informa tio n
which contains or is derived or copied from such information but excludes informa tio n
that:
(a)

is or becomes public information other than as a direct or indirect result of any
breach by us of this letter; or
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(b)

is identified in writing at the time of delivery as non-confidential by you or your
advisers; or

(c)

is known by us before the date the information is disclosed to us by you or any
of your affiliates or advisers or is lawfully obtained by us after that date, from a
source which is, as far as we are aware, unconnected with the Group and which,
in either case, as far as we are aware, has not been obtained in breach of, and is
not otherwise subject to, any obligation of confidentiality.

“Group” means the Issuer and its subsidiaries for the time being (as such term is
defined in the Companies Act 2006).
“Permitted Purpose” means considering and evaluating whether to enter into the
Acquisition.
Please acknowledge your agreement to the above by signing and returning the enclosed copy.
Yours faithfully

.......................................................................
For and on behalf of
[Potential Purchaser]

To:

[Potential Purchaser]

We acknowledge and agree to the above:

.......................................................................
For and on behalf of
[Seller]
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SCHEDULE 16
FORM OF SUBSTITUTE AFFILIATE NOTEHOLDER DESIGNATION NOTICE

To:

[●] as Agent for itself and each of the other parties to the Notes Purchase Agreement
referred to below.

Cc:

The Issuer

From: [Designating Noteholder] (the “Designating Noteholder”)
Dated: [●]

Dear Sirs
[  ] – £465,000,000 Notes Purchase Agreement dated [●] (as amended from time to
time) (the “Notes Purchase Agreement”)
1.

We refer to the Notes Purchase Agreement. Terms defined in the Notes Purchase
Agreement have the same meaning in this Designation Notice.

2.

We hereby designate our Affiliate details of which are given below as a Substitute
Affiliate Noteholder in respect of any Notes required to be advanced to [specify name
of borrower or refer to all borrowers in a particular jurisdiction etc] (“Designated
Notes”).

3.

The details of the Substitute Affiliate Noteholder are as follows: Name:
Facility Office:
Fax Number:
Attention:
Jurisdiction of Incorporation:

4.

By countersigning this notice below the Substitute Affiliate Noteholder agrees to
become a Substitute Affiliate Noteholder in respect of Designated Notes as indicated
above and agrees to be bound by the terms of the Notes Purchase Agreement
accordingly.

5.

This Designation Notice and any non-contractual obligations arising out of or in
connection with it are governed by English law.

………………………………………………
For and on behalf of
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[Designating Noteholder]
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We acknowledge and agree to the terms of the above.

………………………………………………
For and on behalf of
[Substitute Affiliate Noteholder]

We acknowledge the terms of the above.

………………………………………………
For and on behalf of
The Agent
Dated
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SCHEDULE 17
FORM OF NOTES CERTIFICATE
Wheel Bidco Limited (the Issuer)
(incorporated under the laws of [the Baliwick of Jersey])
GBP [•] Facility [A]/[B] Note
due on [Insert Termination Date]
issued subject to the terms and conditions set out below

This certificate (the "Certificate") certifies that [•] of [•] (the "Registered Holder") is, as at
the date hereof, registered as the holder of £[PRINCIPAL AMOUNT] of the Facility [A]/[B]
Notes referred to above (the "Notes") of Wheel Bidco Limited (the "Issuer"). The Notes are
subject to the provisions of the Notes Purchase Agreement dated on or about [•] 2020 between,
among others, the Issuer and Global Loan Agency Services Limited as Agent (the
"Agreement"), a copy of which is available from the registered office of the Issuer.
Expressions defined in the Agreement have the same meanings in this Certificate.
The Issuer promises to pay to, or to the order of, the Registered Holder of the Notes represented
by this Certificate (subject to surrender of this Certificate if no further payment falls to be mad e
in respect of such Notes) on the Termination Date (or on such earlier date as specified in the
Agreement) the amount payable upon redemption specified in the Agreement in respect of the
Notes represented by this Certificate and to pay interest in respect of such Notes from the Notes
Subscription Date in arrears at the rates, in the amounts and on the dates for payment specified
in the Agreement together with such other sums and additional amounts (if any) as may be
specified in the Agreement.
For the purposes of this Certificate:
1.

the Issuer certifies that the Registered Holder is, at the date hereof, entered in the Notes
Register as the holder of the Notes represented by this Certificate;

2.

this Certificate is evidence of entitlement only and is not a document of title.
Entitlements are determined by the Notes Register and only the Registered Holder is
entitled to payment in respect of this Note Certificate;

3.

title to the Notes represented by this Certificate passes only on due registration on the
Notes Register; and

4.

only the holder of the Notes represented by this Certificate is entitled to payments in
respect of the Notes represented by this Certificate.

This Certificate shall not become valid for any purpose until authenticated by or on behalf of
the Agent.
THE FOLLOWING INFORMATION IS SUPPLIED SOLELY FOR U.S. FEDERAL INCOME TAX
PURPOSES. THIS NOTE WAS ISSUED WITH “ORIGINAL ISSUE DISCOUNT” (“OID”) WITHIN
THE MEANING OF SECTION 1273 OF THE INTERNAL REVENUE CODE OF 1986, AS
AMENDED (THE “CODE”), AND THIS LEGEND IS REQUIRED BY SECTION 1275(c) OF THE
CODE. HOLDERS MAY OBTAIN INFORMATION REGARDING THE AMOUNT OF ANY OID,
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THE ISSUE PRICE, THE ISSUE DATE, AND THE YIELD TO MATURITY RELATING TO THE
NOTES BY CONTACTING THE CHIEF FINANCIAL OFFICER OF THE ISSUER AT C/O ANDY
PELLINGTON, Andy.Pellington@pizzaexpress.com.
THE NOTES REPRESENTED BY THIS NOTE CERTIFICATE HAS NOT BEEN AND WILL NOT
BE REGISTERED UNDER THE U.S. SECURITIES ACT OF 1933, AS AMENDED (THE ‘‘U.S.
SECURITIES ACT’’), OR THE SECURITIES LAWS OF ANY STATE OR OTHER
JURISDICTION. NEITHER THIS SECURITY NOR ANY INTEREST OR PARTICIPATION
HEREIN MAY BE OFFERED, SOLD, ASSIGNED, TRANSFERRED, PLEDGED, ENCUMBERED
OR OTHERWISE DISPOSED OF IN THE ABSENCE OF SUCH REGISTRATION UNLESS SUCH
TRANSACTION IS EXEMPT FROM, OR NOT SUBJECT TO, THE REGISTRATION
REQUIREMENTS OF THE U.S. SECURITIES ACT.
THE NOTEHOLDER BY ITS ACCEPTANCE HEREOF (1) REPRESENTS THAT (A) IT IS A
‘‘QUALIFIED INSTITUTIONAL BUYER’’ (AS DEFINED IN RULE 144A UNDER THE U.S.
SECURITIES ACT (‘‘RULE 144A’’)) OR AN INSTITUTIONAL “ACCREDITED INVESTOR” AS
DEFINED IN RULE 501(a)(1), (2), (3) OR (7) UNDER THE SECURITIES ACT OR (B) IT IS A
NON-U.S. PERSON ACQUIRING THIS SECURITY PURSUANT TO REGULATION S UNDER
THE U.S. SECURITIES ACT, (2) AGREES THAT IT WILL NOT, ON ITS OWN BEHALF AND
ON BEHALF OF ANY INVESTOR FOR WHICH IT HAS PURCHASED SECURITIES TO, PRIOR
TO THE DATE (THE ‘‘RESALE RESTRICTION TERMINATION DATE’’) WHICH IS [IN THE
CASE OF THE RULE 144A NOTES OR NOTES SOLD TO INSTITUTIONAL ACCREDITED
INVESTOR: ONE YEAR] [IN THE CASE OF REGULATION S NOTES: 40 DAYS] (OR SUCH
SHORTER PERIOD OF TIME AS PERMITTED BY [RULE 144] [REGULATION S] UNDER THE
U.S. SECURITIES ACT OR ANY SUCCESSOR PROVISION THEREUNDER) AFTER THE
LATER OF THE ORIGINAL ISSUE DATE HEREOF AND THE LAST DATE ON WHICH THE
ISSUER OR ANY AFFILIATE OF THE ISSUER WAS THE OWNER OF THIS SECURITY (OR
ANY PREDECESSOR OF THIS SECURITY) OFFER, SELL, ASSIGN OR OTHERWISE
TRANSFER THIS SECURITY EXCEPT (A) TO THE ISSUER, THE GUARANTORS OR ANY
SUBSIDIARY THEREOF, (B) PURSUANT TO A REGISTRATION STATEMENT WHICH HAS
BEEN DECLARED EFFECTIVE UNDER THE U.S. SECURITIES ACT, (C) (I) FOR SO LONG AS
THE NOTES ARE ELIGIBLE FOR RESALE PURSUANT TO RULE 144A, TO A PERSON IT
REASONABLY BELIEVES IS A ‘‘QUALIFIED INSTITUTIONAL BUYER’’ AS DEFINED IN
RULE 144A THAT PURCHASES FOR ITS OWN ACCOUNT OR FOR THE ACCOUNT OF A
QUALIFIED INSTITUTIONAL BUYER TO WHOM NOTICE IS GIVEN THAT THE
ASSIGNMENT OR TRANSFER IS BEING MADE IN RELIANCE ON RULE 144A, OR (II) TO AN
INSTITUTIONAL “ACCREDITED INVESTOR” AS DEFINED IN RULE 501(a)(1), (2), (3) OR (7)
UNDER THE SECURITIES ACT THAT IS NOT A QUALIFIED INSTITUTIONAL BUYER AND
THAT IS AN INSTITUTIONAL ACCREDITED INVESTOR ACQUIRING THE SECURITY FOR
ITS OWN ACCOUNT OR FOR THE ACCOUNT OF ANOTHER INSTITUTIONAL ACCREDITED
INVESTOR (D) PURSUANT TO OFFERS AND SALES THAT OCCUR OUTSIDE THE UNITED
STATES IN COMPLIANCE WITH REGULATION S UNDER THE U.S. SECURITIES ACT OR (E)
PURSUANT TO ANY OTHER AVAILABLE EXEMPTION FROM THE REGISTRATION
REQUIREMENTS OF THE U.S. SECURITIES ACT, SUBJECT IN EACH OF THE FOREGOING
CASES TO ANY REQUIREMENT OF LAW THAT THE DISPOSITION OF ITS PROPERTY OR
THE PROPERTY OF SUCH INVESTOR ACCOUNT OR ACCOUNTS BE AT ALL TIMES WITHIN
ITS OR THEIR CONTROL AND IN COMPLIANCE WITH ANY APPLICABLE FOREIGN OR
STATE SECURITIES LAWS, AND ANY APPLICABLE LOCAL LAWS AND REGULATIONS
AND FURTHER SUBJECT TO THE ISSUER’S AND THE AGENT’S RIGHTS PRIOR TO ANY
SUCH OFFER, SALE, ASSIGNMENT OR TRANSFER (I) PURSUANT TO CLAUSES (C), (D)
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AND (E) TO REQUIRE THE DELIVERY OF AN OPINION OF COUNSEL, CERTIFICATIONS
AND/OR OTHER INFORMATION SATISFACTORY TO EACH OF THEM AND (II) IN EACH OF
THE FOREGOING CASES, TO REQUIRE THAT AN ASSIGNMENT AGREEMENT OR
TRANFER CERTIFICATE, IN EACH CASE, SUBSTANTIALLY IN THE FORM APPEARING IN
THE NOTES PURCHASE AGREEMENT (OR ANY OTHER FORM AGREED BETWEEN THE
ISSUER AND THE AGENT (SUCH APPROVAL NOT TO BE UNREASONABLY WITHHELD OR
DELAYED)) IS COMPLETED AND DELIVERED BY THE ASSIGNOR/TRANSFEROR AND THE
ASSIGNEE/TRANSFEREE TO THE AGENT AND (3) AGREES THAT IT WILL GIVE TO EACH
PERSON TO WHOM THIS SECURITY IS TRANSFERRED A NOTICE SUBSTANTIALLY TO
THE EFFECT OF THIS LEGEND.
THE NOTES REPRESENTED BY THIS NOTE CERTIFICATE ARE SUBJECT TO
RESTRICTIONS ON TRANSFER AND CERTAIN OTHER AGREEMENTS SET FORTH IN THE
NOTES PURCHASE AGREEMENT. A COPY OF THE NOTES PURCHASE AGREEMENT MAY
BE OBTAINED BY THE NOTEHOLDER HEREOF AT THE ISSUER’S PRINCIPAL PLACE OF
BUSINESS WITHOUT CHARGE.
The Notes and any non-contractual obligations arising out of or in connection with it are governed by
English law.
Dated as of the Notes Subscription Date, being [●]

IN WITNESS whereof the Issuer has caused this Certificate to be signed on its behalf.
SIGNED for and on behalf of
Wheel Bidco Limited
by

)
)
)
)

______________________________
Signature of authorised signatory
______________________________
Name of authorised signatory

Certificate of Authentication
This Certificate is authenticated by or on behalf of the Agent
[GLOBAL LOAN AGENCY SERVICES LIMITED]
By:

________________________
Authorised Signatory

For the purposes of authentication only.
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Signatures
ISSUER
Wheel Bidco Limited
SIGNED AS A DEED by ____________________ duly authorised signatory of
Pizzaexpress Financing 2 Plc duly authorised for and on behalf of Wheel Bidco Limited
pursuant to clause [3.1] of the Restructuring Plan

By:

Name:
Title:

IN THE PRESENCE OF:
By:

Name:
Title:
Address:
Occupation:
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ORIGINAL GUARANTORS

PizzaExpress Group Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PizzaExpress Group Limitedpursuant to clause [3.1] of
the Restructuring Plan
By:

Name:
Title:

PizzaExpress International Holdings Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PizzaExpress International Holdings Limited pursuant to
clause [3.1] of the Restructuring Plan

By:

Name:
Title:

PizzaExpress Operations Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PizzaExpress Operations Limited pursuant to clause
[3.1] of the Restructuring Plan

By:

Name:
Title:
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PizzaExpress Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PizzaExpress Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:

PizzaExpress (Restaurants) Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PizzaExpress (Restaurants) Limited pursuant to clause
[3.1] of the Restructuring Plan
By:

Name:
Title:
PizzaExpress (Wholesale) Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PizzaExpress (Wholesale) Limited pursuant to clause
[3.1] of the Restructuring Plan
By:

Name:
Title:
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PizzaExpress Merchandising Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PizzaExpress Merchandising Limited pursuant to clause
[3.1] of the Restructuring Plan
By:

Name:
Title:

Riposte Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of Riposte Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:

Agenbite Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of Agenbite Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:
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PandoraExpress 1 Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PandoraExpress 1 Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:

PandoraExpress 2 Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PandoraExpress 2 Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:

PandoraExpress 3 Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PandoraExpress 3 Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:
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PandoraExpress 4 Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PandoraExpress 4 Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:

PandoraExpress 5 Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PandoraExpress 5 Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:

PandoraExpress 7 Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PandoraExpress 7 Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:
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PizzaExpress (Franchises) Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PizzaExpress (Franchises) Limited pursuant to clause
[3.1] of the Restructuring Plan

By:

Name:
Title:

Pizza Express (Jersey) Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of Pizza Express (Jersey) Limited pursuant to clause [3.1]
of the Restructuring Plan
By:

Name:
Title:

Bookcash Trading Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of Bookcash Trading Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:
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Al Rollo Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of Al Rollo Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:

Hunton House Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of Hunton House Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:

Roll&Shake Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of Roll&Shake Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:
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ORIGINAL NOTEHOLDERS7
Executed by each of the entities listed below in their capacity as Plan Creditors acting by
Pizzaexpress Financing 2 Plc pursuant to the authority conferred upon it by the Plan Creditors
under clause [3.1] of the Restructuring Plan

By:

[List of Existing SSN Holders allocated New SSNs to be inserted.]

7

NTD: To be updated for full list of noteholders.
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AGENT
Global Loan Agency Services Limited
By:

Name:
Title:
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SECURITY AGENT
GLAS Trust Corporation Limited
By:

Name:
Title:
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THIS AGREEMENT is dated ______________ 2020 and made between:
(1)

WHEEL BIDCO LIMITED, a company incorporated in Jersey with company number
132325 and registered office at 47 Esplanade St Helier Jersey JE1 0BD (the “Issuer”);

(2)

THE ENTITIES listed in Part II of Schedule 1 (The Original Parties) as origina l
guarantors (the “Original Guarantors ”);

(3)

THE FINANCIAL INSTITUTIONS listed in Part III of Schedule 1 (The Original
Parties) as original noteholders (the “Original Noteholders”);

(4)

GLOBAL LOAN AGENCY SERVICES LIMITED as facility agent for the other
Finance Parties (the “Agent”); and

(5)

GLAS TRUST CORPORATION LIMITED as security agent for the Secured Parties
(the “Security Agent”).

IT IS AGREED as follows:
SECTION 1
INTERPRETATION
1.

DEFINITIONS AND INTERPRETATION

1.1

Definitions
In this Agreement:
“Acceptable Bank” means a bank or financial institution (or its parent company if it
has no rating) which is rated at least BBB by S&P or Fitch or at least Baa2 by Moody’s.
“Accession Deed” means a document substantially in the form set out in Schedule 6
(Form of Accession Deed) or any other form agreed by the Issuer and the Agent (such
approval not to be unreasonably withheld or delayed).
“Accounting Principles” means, in relation to a member of the Group, the generally
accepted accounting principles, standards and practices applicable to it in its
jurisdiction of incorporation, including IFRS.
“Additional Amounts” has the meaning given to that term in Clause 11.2 (Tax GrossUp).
“Additional Guarantor” means a company which becomes a Guarantor in accordance
with Clause 24 (Changes to the Obligors).
“Affiliate” means, in relation to any person, a Subsidiary of that person or a Holding
Company of that person or any other Subsidiary of that Holding Company, and for the
purposes of Clause 22 (Changes to the Noteholders) includes a Related Fund.
“Agent’s Spot Rate of Exchange” means the Agent’s spot rate of exchange (or if the
Agent does not have an available spot rate of exchange, any other publicly availab le
spot rate of exchange selected by the Agent (acting reasonably)) for the purchase of the
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relevant currency with sterling in the London foreign exchange market obtained by the
Agent at or about 11:00 a.m. on a particular day.
“Agreed Security Principles” means the agreed security principles set out in Schedule
9 (Agreed Security Principles).
“Annual Financial Statements” means the annual audited financial statements for a
financial year delivered in accordance with the provisio ns of Clause 19.1 (Financial
Statements and other information).
“Anti-Corruption Laws” means the US Foreign Corrupt Practices Act of 1977, as
amended or the UK Bribery Act of 2010 and or any other applicable anti-bribery or
anti-corruption laws in other jurisdictions where an Obligor or any member of the
Group conducts business and/or where they are incorporated and/or which the Agent or
the Security Agent is required to comply with.
“Anti-Money Laundering Laws” means all applicable financial recordkeeping and
reporting requirements, and the applicable anti-money laundering statutes of
jurisdictions where an Obligor or any member of the Group conducts business and/or
where they are incorporated and/or which the Agent or the Security Agent is required
to comply with, the rules and regulations thereunder and any related or similar rules,
regulations or guidelines, which in each case are issued, administered or enforced by
any Governmental Authority.
“Asset Disposition” has the meaning given to that term in Schedule 14 (Additional
Definitions).
“Assignment Agreement” means an agreement substantially in the form set out in
Schedule 5 (Form of Assignment Agreement) or any other form agreed between the
relevant assignor, assignee and the Issuer provided that, if that other form does not
contain the undertaking set out in the form set out in Schedule 5 (Form of Assignment
Agreement), it shall not be a Creditor/Agent Accession Undertaking as defined in, and
for the purposes of, the Intercreditor Agreement.
“Authorisation” means an authorisation, consent, approval, resolution, licence,
exemption, filing, notarisation or registration, in each case, required by law or
regulation.
“Availability Period” means:
(a)

in relation to Facility A, the Restructuring Effective Date; and

(b)

in relation to Facility B and Facility C, the period from and including the
Restructuring Effective Date to and including 30 September 2021.

“Available Commitment” means, in relation to a Facility, a Noteholder’s Commitme nt
under that Facility minus:
(a)

its holding in any outstanding Notes under that Facility; and
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(b)

in relation to any proposed Notes Subscription, its participation in any other
Notes Subscriptions that are due to be made under that Facility on or before the
proposed Notes Subscription Date.

“Available Facility” means, in relation to a Facility, the aggregate for the time being
of each Noteholder’s Available Commitment in respect of that Facility.
“Business Day” means a day (other than a Saturday or Sunday) on which banks are
open for general business in London and Jersey.
“Capitalized Lease Obligations” has the meaning given to that term in Schedule 14
(Additional Definitions).
“Cash Equivalents” has the meaning given to that term in Schedule 14 (Additional
Definitions).
“Change of Control” has the meaning given to that term in Schedule 14 (Additional
Definitions).
“Charged Property” means all of the assets of the Obligors or Holdco which from
time to time are, or are expressed to be, the subject of the Transaction Security.
“China Group Transaction” means the transactions to be consummated pursuant to
the China Group Transaction Documents.
“China Group Transaction Documents” means:
(a)

the share purchase agreement relating to the sale and purchase of the entire
issued share capital of PizzaExpress China Limited and PizzaExpress (PRD)
Limited between PizzaExpress (Hong Kong) Limited (as Seller), Snacks Group
Limited (as Purchaser), PizzaExpress (PRD) Limited and PizzaExpress China
Limited (as the Companies) and PizzaExpress Limited (as the licensor of China
Licences IPR) dated _______________.

(b)

the contingent value right agreement between Snacks Group Limited and
PizzaExpress (Hong Kong) Limited on _____________;

(c)

the deed of release between Aspired Century Group Limited, Crystal Bright
Developments Limited, Union Harvest Group Limited, PizzaExpress (Hong
Kong) Limited and PizzaExpress Limited dated ________________; and

(d)

the intellectual property rights assignment, licence and use agreement between
PizzaExpress Limited, Snacks Group Limited and the Terminating Parties (as
defined therein) dated ______________,

in each case, in the form provided to the Agent on or prior to the initial Notes
Subscription in accordance with Schedule 2 (Closing Conditions Precedent) to the
Restructuring Implementation Deed.
“Code” means the US Internal Revenue Code of 1986, as amended.
“Commitment” means a Facility A Commitment, Facility B Commitment or Facility
C Commitment.
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“Company” means PizzaExpress Financing 2 plc, a public company limited by shares
incorporated in England and Wales with company number 09119629.
“Competitor” means any person who is a (or whose Affiliate is a) competitor, supplier
or sub-contractor, franchisee or JV partner of any member of the Group or any person
whose business is similar or related to the Group’s business, but excluding:
(a)

any Original Noteholder or its Affiliates or Related Funds;

(b)

any bank, fund, or financial institution whose participation is limited to loans to
any such person referenced above; and

(c)

any Affiliate or Related Fund, investment fund, managed account, proprietary
investing, general-purpose lending or flow trading operation of any such person
referenced above or of any bank or financial institution, in each case, that is
engaged in the business of arranging or underwriting debt obligations or of
investing in, trading in, or managing debt obligations in the primary or
secondary market.

“Confidential Information” means all information relating to the Investors (but only
to the extent such information relates to the Finance Documents), Holdco, the Issuer,
any other Obligor, the Group (including, for the purpose of this definition, any
Unrestricted Subsidiaries and joint ventures in which the Group has invested) or the
Finance Documents of which a Finance Party becomes aware in its capacity as, or for
the purpose of becoming, a Finance Party or which is received by a Finance Party in
relation to, or for the purpose of becoming a Finance Party under, the Finance
Documents or a Facility from either:
(a)

the Investors, any member of the Group or any of its advisers; or

(b)

another Finance Party, if the information was obtained by that Finance Party
directly or indirectly from an Investor, any member of the Group or any of its
advisers,

in whatever form, and includes information given orally and any document, electronic
file or any other way of representing or recording information which contains or is
derived or copied from such information but excludes information that:
(i)

is or becomes public information other than as a direct or indirect result
of any breach by that Finance Party or any of its Affiliates of Clause 35
(Confidentiality);

(ii)

is identified in writing at the time of delivery as non-confidential by any
Investor, any member of the Group or any of its advisers; or

(iii)

is known by that Finance Party before the date the information is
disclosed to it in accordance with paragraph (a) or (b) above or is
lawfully obtained by that Finance Party after that date, from a source
which is, as far as that Finance Party is aware, unconnected with the
Investors or the Group and which, in either case, as far as that Finance
Party is aware, has not been obtained in breach of, and is not otherwise
subject to, any obligation of confidentiality.
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“Confidentiality Undertaking” means a confidentiality undertaking substantially in a
recommended form of the LMA as set out in Schedule 15 (Form of Confidentiality
Undertaking) or in any other form agreed between the Issuer and the Agent which, in
each case, is addressed to, or capable of being relied upon by, the Issuer without
requiring its signature and is not capable of being materially amended without the
Issuer’s prior written consent.
“CVA” means a company voluntary arrangement under Part 1 of the Insolvency Act
1986.
“Debt Document” has the meaning given to that term in the Intercreditor Agreement.
“Debt Purchase Transaction” means, in relation to a person, a transaction where such
person:
(a)

purchases by way of assignment or transfer;

(b)

enters into any Sub-Participation in respect of; or

(c)

enters into any other agreement or arrangement having an economic effect
substantially similar to a Sub-Participation in respect of,

any Commitment or amount outstanding under this Agreement.
“Declared Default” means an Event of Default in respect of which the Agent has
served a notice on the Issuer in accordance with the provisions of Clause 21.15
(Acceleration) for the immediate repayment and cancellation of the Facilities (and
where such notice has not been withdrawn, cancelled or otherwise has ceased to have
effect).
“Default” means an Event of Default or any event or circumstance specified in Clause
21 (Events of Default) which would (with the expiry of a grace period, the giving of
notice, the making of any determination under the Finance Documents or any
combination of any of the foregoing) be an Event of Default, provided that, for the
avoidance of doubt, any such event or circumstance which requires any satisfaction of
a condition as to, or a determination as to, materiality to be made before it may become
an Event of Default shall not be a Default until such condition is satisfied or such
determination is made.
“Defaulting Noteholder” means any Noteholder:
(a)

which has failed to subscribe and/or pay for Notes or has notified the Agent or
a member of the Group that it will not subscribe and/or pay for Notes by the
Notes Subscription Date for that Notes Subscription in accordance with Clause
5.4 (Noteholders’ subscription) or which has failed to make payment under
Clause 25.10 (Noteholders’ indemnity to the Agent);

(b)

which has otherwise rescinded or repudiated a Finance Document; or

(c)

with respect to which an Insolvency Event has occurred and is continuing,
unless, in the case of paragraph (a) and (b) above:
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(i)

its failure to pay is caused by:
(A)

administrative or technical error;

(B)

a Disruption Event; and

subscription and/or payment is made within three Business Days of its
due date; or
(ii)

the Noteholder is disputing in good faith whether it is contractua lly
obliged to make the payment in question.

“Disruption Event” means either or both of:
(a)

a material disruption to those payment or communications systems or to those
financial markets which are, in each case, required to operate in order for
payments to be made in connection with the Facilities (or otherwise in order for
the transactions contemplated by the Finance Documents to be carried out)
which disruption is not caused by, and is beyond the control of, any of the
Parties; or

(b)

the occurrence of any other event which results in a disruption (of a technical or
systems-related nature) to the treasury or payments operations of a Party
preventing that, or any other Party:
(i)

from performing its payment obligations under the Finance Documents;
or

(ii)

from communicating with other Parties in accordance with the terms of
the Finance Documents,

and which (in either such case) is not caused by, and is beyond the control of, the Party
whose operations are disrupted.
“Eligible Noteholder” means a person that is either:
(a)

(b)

(i)

a non-U.S. person located outside the United States or dealer or other
professional fiduciary in the United States acting on a discretionary basis
for the benefit or account of non-U.S. persons located outside the United
States, as those terms are defined in Regulation S; and

(ii)

a person located in the European Economic Area who is a “professiona l
investor”, as defined in the Regulation (EU) 2017/1129 of 14 June 2017
(the “Prospectus Regulation”); or

a person located in the United States or a U.S. person who is either (i) a qualified
institutional buyer within the meaning of Rule 144A under the U.S. Securities
Act of 1933, as amended (the “Securities Act”), or (ii) an “accredited investor ”
as defined in Rule 501(a)(1), (2), (3) or (7) under the Securities Act, that is an
institution.
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“Environment” means humans, animals, plants and all other living organis ms
including the ecological systems of which they form part and the following media:
(a)

air (including, without limitation, air within natural or man-made structures,
whether above or below ground);

(b)

water (including, without limitation, territorial, coastal and inland waters, water
under or within land and water in drains and sewers); and

(c)

land (including, without limitation, land under water).

“Environmental Claim” means any claim, proceeding, formal notice or investiga tio n
by any person in respect of any Environmental Law.
“Environmental Law” means any applicable law or regulation which relates to:
(a)

the pollution or protection of the Environment;

(b)

the conditions of the workplace; or

(c)

the generation, handling, storage, use, release or spillage of any substance
which, alone or in combination with any other, is capable of causing harm to
the Environment, including, without limitation, any waste.

“Environmental Permits” means any permit and other Authorisation and the filing of
any notification, report or assessment required under any Environmental Law for the
operation of the business of any member of the Group conducted on or from the
properties owned or used by any member of the Group.
“Equity Documents” means any subscription agreement in relation to the issue of
ordinary shares in Holdco, the Shareholders’ Agreement, any shareholders’ agreement
in relation to Holdco, the Issuer, the Company and any other relevant member of the
Group, the articles and memorandum of association of Holdco, the Issuer, the Company
and any other relevant member of the Group, any services agreements between Holdco,
the Issuer, the Company or any other member of the Group and each relevant manager,
and the management incentive plan.
“Event of Default” means any event or circumstance specified as such in Clause 21
(Events of Default).
“Existing Noteholder” has the meaning given to that term in Clause 22.1 (Assignments
and transfers by the Noteholders).
“Existing Senior Secured Notes” has the meaning given to the term “Senior Secured
Notes” in the Intercreditor Agreement immediately prior to the amendment thereof on
or about the Restructuring Effective Date.
“Explanatory Statement” means the explanatory statement in relation to the
Restructuring Plan.
“Facility” means Facility A, Facility B or Facility C.
7

“Facility A” means the sterling notes issuance facility made available under this
Agreement as described in paragraph (a)(i) of Clause 2.1.
“Facility A Commitment” means:
(a)

in relation to an Original Noteholder, (i) the amount in sterling specified
opposite its name under the heading “Facility A Commitment” in Part III of
Schedule 1 (The Original Parties); and (ii) the amount in sterling of any other
Facility A Commitment transferred to it under this Agreement or assumed by it
in accordance with Clause 2.2 (Increase); and

(b)

in relation to any other Noteholder, the amount in sterling of any Facility A
Commitment transferred to it under this Agreement or assumed by it in
accordance with Clause 2.2 (Increase),

to the extent not cancelled, reduced or transferred by it under this Agreement.
“Facility A Note” means a note subscribed for under Facility A or the principal amount
outstanding for the time being of that note.
“Facility B” means the sterling notes issuance facility made available under this
Agreement as described in paragraph (a)(ii) of Clause 2.1.
“Facility B Commitment” means:
(a)

in relation to an Original Noteholder, (i) the amount in sterling specified
opposite its name under the heading “Facility B Commitment” in Part III of
Schedule 1 (The Original Parties); and (ii) the amount in sterling of any other
Facility B Commitment transferred to it under this Agreement or assumed by it
in accordance with Clause 2.2 (Increase); and

(b)

in relation to any other Noteholder, the amount in sterling of any Facility B
Commitment transferred to it under this Agreement or assumed by it in
accordance with Clause 2.2 (Increase),

to the extent not cancelled, reduced or transferred by it under this Agreement.
“Facility B Note” means a note subscribed for under Facility B or the principal amount
outstanding for the time being of that note.
“Facility C” means the sterling term notes issuance facility made available under this
Agreement as described in paragraph (a)(iii) of Clause 2.1.
“Facility C Commitment” means:
(a)

in relation to an Original Noteholder, (i) the amount in sterling specified set
opposite its name under the heading “Facility C Commitment” in Part III of
Schedule 1 (The Original Parties); and (ii) the amount in sterling of any other
Facility C Commitment transferred to it under this Agreement or assumed by it
in accordance with Clause 2.2 (Increase); and
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(b)

in relation to any other Noteholder, the amount in sterling of any Facility C
Commitment transferred to it under this Agreement or assumed by it in
accordance with Clause 2.2 (Increase),

to the extent not cancelled, reduced or transferred by it under this Agreement.
“Facility C Note” means a note subscribed for under Facility C or the principal amount
outstanding for the time being of that note.
“Facility Office” means:
(a)

in respect of a Noteholder, the office or offices notified by that Noteholder to
the Agent in writing on or before the date it becomes a Noteholder (or, following
that date, by not less than five Business Days’ written notice) as the office or
offices through which it will perform its obligations under this Agreement; or

(b)

in respect of any other Finance Party, the office in the jurisdiction in which it is
resident for tax purposes.

“FATCA” means:
(a)

sections 1471 to 1474 of the Code and any associated regulations;

(b)

any treaty, law or regulation of any other jurisdiction, or relating to an
intergovernmental agreement between the US and any other jurisdiction, which
(in either case) facilitates the implementation of any law or regulation referred
to in paragraph (a) above; and

(c)

any agreement pursuant to the implementation of any treaty, law or regulatio n
referred to in paragraph (a) or (b) above with the US Internal Revenue Service,
the US government or any governmental or taxation authority in any other
jurisdiction.

“FATCA Application Date” means:
(a)

in relation to a “withholdable payment” described in section 1473(1)(A)(i) of
the Code (which relates to payments of interest and certain other payments from
sources within the US), 1 July 2014;

(b)

in relation to a “withholdable payment” described in section 1473(1)(A)(ii) of
the Code (which relates to “gross proceeds” from the disposition of property of
a type that can produce interest from sources within the US), the first date from
which such payment may become subject to a deduction or withholding required
by FATCA; or

(c)

in relation to a “passthru payment” described in section 1471(d)(7) of the Code
not falling within paragraph (a) or (b) above, the first date from which such
payment may become subject to a deduction or withholding required by
FATCA.

“FATCA Deduction” means a deduction or withholding from a payment under a
Finance Document required by FATCA.
9

“FATCA Exempt Party” means a Party that is entitled to receive payments free from
any FATCA Deduction.
“Fee Letter” means any letter or letters entered into by reference to this Agreement
between a Finance Party and a member of the Group setting out any of the fees payable
in relation to the applicable Facility or its role as Agent or Security Agent, includ ing
those fees referred to in Clause 2.2 (Increase) or Clause 10 (Fees).
“Finance Document” means this Agreement, any Accession Deed, any Notes, any
Notes Certificate, any Notes Subscription Request, any Fee Letter, the Intercreditor
Agreement, the Intercreditor Agreement Amemdment and Restatement Agreement, any
Resignation Letter, any Transaction Security Document and any other document
designated as a “Finance Document” by the Agent and the Issuer.
“Finance Party” means the Agent, a Noteholder, or the Security Agent.
“Financial Quarter” means the period commencing on the day after one Quarter Date
and ending on the next Quarter Date.
“Financial Statements” means the Annual Financial Statements or Quarterly
Financial Statements, as applicable.
“Financial Year” means the annual accounting period of the Group ending on or about
31 December in each year.
“Fitch” means Fitch Ratings Ltd. or any successor to its ratings business.
“Gilt Rate” means, with respect to the date of any redemption or cancellation of a
Facility or, if earlier, any date on which a Facility is required to be redeemed or
cancelled, the yield to maturity as of such date of UK Government Securities with a
fixed maturity (as compiled by the Office for National Statistics and published by the
most recent financial statistics that have become publically available at least two
Business Days in London prior to such date (or, if such financial statistics are no longer
published, any publically available source of similar market data selected by the Agent
(or its delegate) acting on the instructions of the Majority Noteholders)) most nearly
equal to the period from such date to the date falling 12 Months after the Restructur ing
Effective Date; provided that: (i) if the period from such date to the date falling 12
Months after the Restructuring Effective Date is less than one year, the weekly average
yield on actually traded UK Government Securities denominated in sterling adjusted to
a fixed maturity of one year shall be used and (ii) if any such Gilt Rate is below zero,
the Gilt Rate will deemed to be zero.
“Group” means the Issuer and each of its Restricted Subsidiaries from time to time.
“Group Structure Chart” means the group structure chart in the agreed form.
“Guarantor” means an Original Guarantor or an Additional Guarantor, unless it has
ceased to be a Guarantor in accordance with Clause 24 (Changes to the Obligors).
“Holdco” means Wheel Topco Limited, a company incorporated in Jersey with
company number 132326 and registered office at 47 Esplanade St Helier Jersey JE1
0BD.
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“Holding Company” means, in relation to a person, any other person in respect of
which it is a Subsidiary.
“IFRS” has the meaning given to that term in Schedule 14 (Additional Definitions).
“Impaired Agent” means the Agent at any time when:
(a)

it has failed to make (or has notified a Party that it will not make) a payment
required to be made by it under the Finance Documents by the due date for
payment;

(b)

the Agent otherwise rescinds or repudiates a Finance Document;

(c)

(if the Agent is also a Noteholder) it is a Defaulting Noteholder under paragraph
(a), (b) or of the definition of “Defaulting Noteholder”; or

(d)

an Insolvency Event has occurred and is continuing with respect to the Agent,

unless, in the case of paragraph (a) above:
(i)

its failure to pay is caused by:
(A)

administrative or technical error; or

(B)

a Disruption Event; and

payment is made within three Business Days of its due date; or
(ii)

the Agent is disputing in good faith whether it is contractually obliged
to make the payment in question.

“Increase Confirmation” means a confirmation substantially in the form set out in
Schedule 10 (Form of Increase Confirmation) or any other form agreed between the
Issuer and the Agent (such approval not to be unreasonably withheld or delayed).
“Increase Noteholder” has the meaning given to that term in Clause 2.2 (Increase).
“Increased Costs Noteholder” means a Finance Party to whom any Obligor becomes
obliged (or would become obliged if that Finance Party remained a Finance Party) to
pay any amount pursuant to Clause 7.1 (Illegality), Clause 11 (Tax Gross-Up and
Indemnities) or Clause 12 (Increased Costs).
“Indebtedness” has the meaning given to that term in Schedule 14 (Additional
Definitions).
“Initial Principal Amount” means, in respect of a Note, the principal amount of such
Note specified in the relevant Notes Subscription Request.
“Insolvency Event” in relation to an entity means that the entity:
(a)

is dissolved (other than pursuant to a consolidation, amalgamation or merger);
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(b)

becomes insolvent or is unable to pay its debts or fails or admits in writing its
inability generally to pay its debts as they become due;

(c)

makes a general assignment, arrangement or composition with or for the benefit
of its creditors;

(d)

institutes or has instituted against it, by a regulator, supervisor or any similar
official with primary insolvency, rehabilitative or regulatory jurisdiction over it
in the jurisdiction of its incorporation or organisation or the jurisdiction of its
head or home office, a proceeding seeking a judgment of insolvency or
bankruptcy or any other relief under any bankruptcy or insolvency law or other
similar law affecting creditors’ rights, or a petition is presented for its windingup or liquidation by it or such regulator, supervisor or similar official;

(e)

has instituted against it a proceeding seeking a judgment of insolvency or
bankruptcy or any other relief under any bankruptcy or insolvency law or other
similar law affecting creditors’ rights, or a petition is presented for its windingup or liquidation, and, in the case of any such proceeding or petition instituted
or presented against it, such proceeding or petition is instituted or presented by
a person or entity not described in paragraph (d) above and:
(i)

results in a judgment of insolvency or bankruptcy or the entry of an order
for relief or the making of an order for its winding-up or liquidation; or

(ii)

is not dismissed, discharged, stayed or restrained in each case within 30
days of the institution or presentation thereof;

(f)

has exercised in respect of it one or more of the stabilisation powers pursuant to
Part 1 of the Banking Act 2009 and/or has instituted against it a bank insolve nc y
proceeding pursuant to Part 2 of the Banking Act 2009 or a bank administra tio n
proceeding pursuant to Part 3 of the Banking Act 2009;

(g)

has a resolution passed for its winding- up, official management, examination or
liquidation (other than pursuant to a consolidation, amalgamation or merger);

(h)

seeks or becomes subject to the appointment of an administrator, examiner,
provisional liquidator, conservator, receiver, trustee, custodian or other similar
official for it or for all or substantially all its assets (other than, for so long as it
is required by law or regulation not to be publicly disclosed, any such
appointment which is to be made, or is made by, a person or entity described in
paragraph (d) above);

(i)

has a secured party take possession of all or substantially all its assets or has a
distress, execution, attachment, sequestration or other legal process levied,
enforced or sued on or against all or substantially all its assets and such secured
party maintains possession, or any such process is not dismissed, discharged,
stayed or restrained, in each case within 30 days thereafter;

(j)

causes or is subject to any event with respect to it which, under the applicable
laws of any jurisdiction, has an analogous effect to any of the events specified
in paragraphs (a) to (i) above; or
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(k)

takes any action in furtherance of, or indicating its consent to, approval of, or
acquiescence in, any of the foregoing acts.

“Insurance Distribution Directive” means Directive 2016/97/EU (as amended).
“Intellectual Property” means:
(a)

any patents, trade marks, service marks, designs, business names, copyrights,
database rights, design rights, domain names, moral rights, inventio ns,
confidential information, knowhow and other intellectual property rights and
interests (which may now or in the future subsist), whether registered or
unregistered; and

(b)

the benefit of all applications and rights to use the rights in paragraph (a) (which
may now or in the future subsist).

“Intercreditor Agreement” means the intercreditor agreement originally dated 31 July
2014 and entered into between, among others, the Original Investor, the Origina l
Debtors and the Security Agent (each as defined therein), as amended and/or restated
from time to time, including on or about the Restructuring Effective Date.
“Intercreditor Agreement Amendment and Restatement Agreement” means the
amendment and restatement deed to the Intercreditor Agreement dated on or about the
date of this Agreement between, among others, the Company, the Super Senior Secured
Creditor Representative, the Original Senior Secured Notes Creditor Representative
and the Original Prioirty Senior Secured Facility Creditor Representative (each as
defined therein) and the Security Agent.
“Interest Period” means:
(a)

in relation to the initial interest period applicable to a Facility A Note, the period
commencing on the Notes Subscription Date for such Facility A Note (“Facility
A Notes Subscription Date”) and ending on the last day of the first complete
Month ending after such Facility A Notes Subscription Date, provided that if a
listing of the Notes in accordance with Clause 20.7 (Listing of the Notes)
(“Notes Listing”) has not occurred immediately prior to the expiratio n of such
period, the initial interest period applicable to a Facility A Note shall
automatically be extended to end on the last day of the second complete Month
ending after the Facility A Notes Subscription Date, provided further that if a
Notes Listing has not occurred immediately prior to expiration of such extended
period, the initial interest period applicable to a Facility A Note shall
automatically be extended to end on the last day of the third complete Month
ending after the Facility A Notes Subscription Date;

(b)

in relation to a Note, each period of one Month; and

(c)

in relation to an Unpaid Sum, each period determined in accordance with Clause
9.3 (Default interest).

“Investment Company Act” has the meaning given to that term in paragraph (a) of
Clause 17.29 (Notes Representations).
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“Investors” mean the Original Investors and any other direct or indirect shareholder of
the Issuer and their or any subsequent successors, assigns or transferees.
“Ireland” means the Republic of Ireland.
“Jersey” means the Bailiwick of Jersey.
“Jersey Guarantor” means a Guarantor incorporated in Jersey.
“Jersey Security Document” means any Transaction Security Document governed by
Jersey law.
“Jersey Security Law” means the Security Interests (Jersey) Law 2012.
“Junior Debt” means the Senior Secured Notes, any Subordinated Shareholder
Funding and any other third party Indebtedness of the Group other than:
(a)

(x) Capitalized Lease Obligations entered into in the ordinary course of business
to finance the purchase of assets and (y) Capitalized Lease Obligations that
would have been classified as operating leases prior to the implementation of
IFRS 16;

(b)

non-speculative hedging entered into on arm’s length terms in the ordinary
course of business; or

(c)

revolving debt raised for working capital facilities, the proceeds of which are
used for cash management purposes in the ordinary course of business, in an
aggregate amount outstanding that is not exceeding £500,000 at any time.

“Legal Opinion” means any legal opinion delivered to the Agent under Clause 4.1
(Initial conditions precedent) or Clause 24 (Changes to the Obligors).
“Legal Reservations” means:
(a)

the principle that equitable remedies (or remedies that are analogous to equitable
remedies in other jurisdictions) may be granted or refused at the discretion of a
court, the principles of reasonableness and fairness, the limitation of
enforcement by laws relating to bankruptcy, insolvenc y, reorganisation, court
schemes, moratoria, administration, examinership and other laws generally
affecting the rights of creditors and similar principles or limitations under the
laws of any applicable jurisdiction;

(b)

the time barring of claims under the Limitation Acts or applicable limita tio n
laws of any Relevant Jurisdiction, the possibility that a court may strike out
provisions of a contract as being invalid for reasons of oppression, undue
influence or similar reasons, the possibility that an undertaking to assume
liability for or indemnify a person against non-payment of stamp duty may be
void and defences of set-off or counterclaim and similar principles or limitatio ns
under the laws of any applicable jurisdiction;

(c)

any other general principles, reservations or qualifications, in each case as to
matters of law, as set out in any legal opinion delivered to the Agent or a
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Security Agent under any provision of or otherwise in connection with any
Finance Document; or
(d)

the principle that the creation or purported creation of security over any contract
or agreement which is subject to a prohibition against transfer, assignment or
charging may be void, ineffective or invalid and may give rise to a breach
entitling the contracting party to terminate or take any other action in relation to
such contract or agreement; and

(e)

similar principles, rights and defences under the laws of any Relevant
Jurisdiction to the extent that they are applicable.

“Limitation Acts” means the Limitation Act 1980 and the Foreign Limitation Periods
Act 1984.
“Listing” means a listing of all or any part of the share capital of any member of the
Group or any Holding Company of the Issuer on any recognised investment exchange
or any other sale or issue by way of flotation or public offering or primary or secondary
issuance in relation to any member of the Group or any Holding Company of the Issuer.
“LMA” means the Loan Market Association.
“Lock-Up Agreement” means the agreement entitled ‘Project Penzance Lock-Up
Agreement’ dated 4 August 2020 (as amended and/or restated from time to time)
between, among others, PizzaExpress Financing 1 plc as the parent, PizzaExp ress
Financing 2 plc as the company, the Obligors, the Original Shareholder Parties, the
Original Consenting Noteholders and the Ad Hoc Group (each such term, the Obligors,
the Original Shareholder Parties, the Original Consenting Noteholders and the Ad Hoc
Group as defined therein).
“Majority Noteholders” means, at any time, subject to Clause 34.7
(Disenfranchisement of Defaulting Noteholders), a Noteholder or Noteholders whose
Commitments aggregate more than 50 per cent. of the Total Commitments (or, if the
Total Commitments have been reduced to zero, aggregated more than 50 per cent. of
the Total Commitments immediately prior to that reduction).
“Make-whole Premium” means, with respect to any prepayment or redemption of the
Facilities, an amount equal to the greater of:
(a)

on any prepayment or redemption date the excess (to the extent positive) of:
(i)

the present value at such redemption date of the aggregate principa l
amount of (1) 102% of the principal amount of such amount of the
Facilities being prepaid or redeemed and (2) all required and scheduled
interest payments that would otherwise have accrued or been due on the
redemption or cancellation amount from (and including) the date the
redemption or cancellation is required to be made to (and including), the
12-Month anniversary of the Restructuring Effective Date computed at
the date of the redemption or prepayment using a discount rate equal to
the Gilt Rate at the date of such prepayment plus 50 basis points; over
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(ii)

(b)

the principal amount of the Facilities being prepaid or redeemed on such
prepayment or redemption date; and

2.00 per cent. of the redemption amount.

“Margin” means:
(a)

in relation to any Facility A Note, 7.50 per cent. per annum;

(b)

in relation to any Facility B Note, 7.50 per cent. per annum;

(c)

in relation to any Facility C Note, 7.50 per cent. per annum; and

(d)

in relation to any Unpaid Sum relating or referable to a Facility, the rate per
annum specified above for that Facility (subject to the provisions of Clause 9.3
(Default interest)).

“Material Adverse Effect” means an event or circumstance which (after taking
account of any warranty, indemnity or other right of recourse against any third party
with respect to the relevant event or circumstance (including, without limitatio n,
coverage by insurances and recourse under the Transaction Documents)) has a material
adverse effect on:
(a)

the business, assets or financial condition of the Group (taken as a whole);

(b)

the ability of the Obligors (taken as a whole) to perform their payment
obligations under the Finance Documents (taking into account the financ ia l
resources available to the Obligors from other members of the Group or their
Affiliates); or

(c)

subject to the Legal Reservations and the Perfection Requirements, the valid ity
or enforceability of, or the effectiveness of the Finance Documents or ranking
of, any Transaction Security granted or purporting to be granted pursuant to any
of the Finance Documents in a manner or to an extent which would be materia lly
adverse to the interests of the Finance Parties (when taken as a whole) and which
is not remedied within 20 Business Days of the earlier of the Issuer or an Obligor
first becoming aware of such event or circumstance or being given notice of
such event or circumstance by the Agent.

“Material Company” means, at any time:
(a)

an Obligor;

(b)

each member of the Group (other than an Unrestricted Subsidiary) which has
(i) revenues, (ii) earnings before interest, tax, depreciation and amortisatio n
(calculated on the same basis as Consolidated EBITDA) (“EBITDA”) or (iii)
gross assets (in each case calculated on an unconsolidated basis and excluding
intra-Group items, goodwill and investments in Subsidiaries) representing more
than five per cent. of the consolidated revenues, Consolidated EBITDA or gross
assets (excluding goodwill) of the Group (in each case disregarding the
EBITDA of any member of the Group that is generating negative EBITDA,
which shall be deemed to have zero EBITDA); and
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(c)

a member of the Group that is a Holding Company of any company that is a
Material Company pursuant to paragraphs (a) or (b) above (unless it is or
becomes an Unrestricted Subsidiary or a Holding Company of the Issuer).

Compliance with the conditions set out in paragraph (b) above shall be determined on
an annual basis by reference to the Annual Financial Statements most recently delivered
to the Agent (and/or the certificate supplied by the Issuer with such Annual Financia l
Statements pursuant to Clause 19.8 (Material Companies)) and/or the unconsolid ated
financial statements of the relevant member of the Group.
A report by the auditors of the Issuer that a member of the Group is or is not a Material
Company shall, in the absence of manifest error, be conclusive and binding on all
Parties.
“MiFID II” means Directive 2014/65/EU (as amended).
“Month” means a period starting on one day in a calendar month and ending on the
numerically corresponding day in the next calendar month, except that:
(a)

(subject to paragraph (b) below) if the numerically corresponding day is not a
Business Day, that period shall end on the next Business Day in that calendar
month in which that period is to end if there is one, or if there is not, on the
immediately preceding Business Day; and

(b)

if there is no numerically corresponding day in the calendar month in which that
period is to end, that period shall end on the last Business Day in that calendar
month.

The above rules will only apply to the last Month of any period.
“Moody’s” has the meaning given to that term in Schedule 14 (Additional Definitions).
“New Equity” means a subscription for shares in or contribution to the capital of the
Issuer made after the date of this Agreement.
“New Noteholder” has the meaning given to that term in Clause 22 (Changes to the
Noteholders).
“New Shareholder Injections” means the net cash proceeds of New Equity and/or
Subordinated Shareholder Debt received by the Issuer after the Restructuring Effective
Date (and, where the context so requires, the aggregate amount of such net cash
proceeds), to the extent such an amount has not been already applied, spent or otherwise
used.
“Non-Funding/Competing Noteholder” means any Noteholder which:
(a)

is a Defaulting Noteholder; and/or

(b)

is a Competitor.

“Non UK&I Subsidiaries” means each of:
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(a)

PizzaExpress UAE Holdings Limited;

(b)

Jordana Restaurants LLC;

(c)

PizzaExpress Singapore PTE Limited;

(d)

PizzaExpress (Hong Kong) Limited; and

(e)

Pizza Express (West) Limited,

and any of their respective Subsidiaries.
“Note” means each of the notes issued by the Issuer in respect of Facility A, Facility B
or Facility C on the Notes Subscription Date in the form of the Note Certificate
“Noteholder” means:
(a)

any Original Noteholder;

(b)

any bank, financial institution, trust, fund or other entity which has become a
Party as a Noteholder in accordance with Clause 2.2 (Increase) or Clause 22
(Changes to the Noteholders),

which in each case has not ceased to be a Noteholder in accordance with the terms of
this Agreement.
“Notes Certificate” means a notes certificate issued by the Issuer in the form set out in
Schedule 17 (Form of Notes Certificate) (or with such amendments as the Agent and
the Issuer may agree).
“Notes Register” has the meaning given to that term in Clause 5.7 (Maintenance of
Notes Register).
“Notes Subscription” means in respect of:
(a)

Facility A, a subscription by the Noteholders for Facility A Notes issued by the
Issuer (the “Facility A Notes Subscription”);

(b)

Facility B, a subscription by the Noteholders for Facility B Notes issued by the
Issuer (the “Facility B Notes Subscription”); and

(c)

Facility C, a subscription by the Noteholders for Facility C Notes issued by the
Issuer (the “Facility C Notes Subscription”),

in each case made in accordance with the terms of this Agreement.
“Notes Subscription Date” means in respect of a Notes Subscription, the date on which
the relevant Notes Subscription is made.
“Notes Subscription Request” means a notice substantially in the relevant form set
out in of Part I of Schedule 3 (Requests and Notices).
“Obligor” means the Issuer or a Guarantor.
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“Obligor Group” means the Issuer and each Guarantor.
“Obligors’ Agent” means the Issuer or such other person appointed to act on behalf of
each Obligor in relation to the Finance Documents pursuant to Clause 2.5 (Obligors’
Agent).
“Operational Restructuring” has the meaning given to such term in the Lock-Up
Agreement.
[“Original Financial Statements” means the audited consolidated financial statements
of the Company for its fiscal year ended 31 December 2018.]1
“Original Guarantor” means each of those entities listed as Original Guarantors in
Part II of Schedule 1 (The Original Parties).
“Original Investors” means each Ordinary Shareholder (as defined
Shareholders’ Agreement) of Holdco at the Restructuring Effective Date.

in the

“Original Obligor” means the Issuer or an Original Guarantor.
“Owned IP” means any Intellectual Property legally or beneficially owned by any
Obligor, whether owned on the date of this Agreement or acquired, created, developed
or otherwise legally or beneficially owned after such date, provided that (for the
avoidance of doubt) “Owned IP” shall not include any interest that any Obligor has in
any Intellectual Property which is licensed from a third party.
“Participating Member State” means any member state of the European Union that
has the euro as its lawful currency in accordance with legislation of the European Union
relating to Economic and Monetary Union.
“Party” means a party to this Agreement.
“Perfection Requirements” means the making or the procuring of appropriate
registrations, filings, endorsements, enrolments, stampings, certified translatio ns,
notarisations, notifications, legalisation by consular authorities and/or other actions and
steps required in respect of the Finance Documents (and/or the Security created
thereunder) for the validity or the enforceability thereof, or in order to perfect the
Security created or purported to be created thereunder, or in order to achieve the
relevant priority or ranking for such Security.
“Permitted Collateral Lien” has the meaning given to that term in Schedule 14
(Additional Definitions).
“Permitted Holding Company Activity” means:
(a)

1

the provision of any treasury and holding company activities or administrative
services to other members of the Group of a type customarily provided by a
holding company to its Subsidiaries;

NTD: Subject to further discussion.
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(b)

ownership of shares in its Subsidiaries, intra-Group debit balances, intra-Group
credit balances and other credit balances in bank accounts, cash and Cash
Equivalents;

(c)

any rights or liabilities under or in connection with the Transaction Documents
(including the entry into and performance of its obligations under or in
connection with the Transaction Documents) to which it is a party and
professional fees and administration costs in the ordinary course of operating as
a holding company;

(d)

making or receiving any loans or giving or benefiting from any guarantees (in
each case to the extent not prohibited under the terms of this Agreement) or
incurring rights or liabilities otherwise permitted under the Transactio n
Documents and incurring any Indebtedness permitted by the Transactio n
Documents;

(e)

any rights and liabilities under any Subordinated Shareholder Debt or any shares
(provided that the issue of which is not prohibited under the terms of this
Agreement);

(f)

any rights or liabilities arising in connection with Taxes (including, without
limitation, making claims (and receipt of related proceeds) from rebates or
indemnification with respect to Taxes) to the extent such Taxes do not arise
from any activity which is in breach of this Agreement or to the extent such
payment is permitted by the terms of Schedule 12 (Incurrence Covenants);

(g)

any rights or liabilities arising by operation of law;

(h)

having any liabilities in connection with any employee or participation scheme
operated by a member of the Group or any Holding Company;

(i)

having any liabilities in connection with the payment of salaries of manageme nt
and employees of the Group;

(j)

entering into any arrangement in respect of, or the making of, a payment
permitted under the covenant “Limitation on Restricted Payments” in Schedule
12 (Incurrence Covenants) or entering into a transaction to facilitate making
such payment;

(k)

the provision of any director, management and administrative services,
marketing and secondment of employees and any liabilities in respect of any
employment contracts for any employee of the Group or any Holding Company;

(l)

in the case of the Issuer only, participating in any management equity plan,
incentive plan or other similar scheme operated by, for the benefit of, on behalf
of or in respect of any member of the Group or any Holding Company (and/or
any current or past employees, directors or members of management of any
member of the Group);

(m)

the taking of any administrative actions necessary to maintain its existence;
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(n)

taking action in connection with any litigation or court or other similar
proceedings that are, in each case, being contested in good faith;

(o)

any action or step in connection with any actual or potential Listing;

(p)

any action or step in connection with a Permitted Transaction; and

(q)

any (i) disposal, acquisition, financial indebtedness (including any hedging)
incurred, guarantee, indemnity, or Security or quasi-Security given or other
transaction arising under or permitted by this Agreement or (ii) procedure or
step constituting or otherwise implementing a Permitted Reorganisation,

and, for the purposes of this definition, a reference to Group shall include any
Unrestricted Subsidiaries.
“Permitted Lien” has the meaning given to that term in Schedule 14 (Additional
Definitions).
“Permitted Reorganisation” means:
(a)

a re-organisation (including, without limitation, pursuant to a solvent winding up where the assets of the relevant company, after paying its liabilities, are
distributed to its shareholders, as well as any amalgamation, demerger, merger,
consolidation or other corporate reconstruction) involving the business or assets
of, or shares of (or other interests in), any member of the Group (other than any
merger or consolidation of Holdco, the Issuer or the Company) where:
(i)

all of the business, assets and shares of (or other interests in) the relevant
members of the Group continue to be owned directly or indirectly by
Holdco in the same or a greater percentage as prior to such reorganisation, other than:
(A)

the shares of (or other interests in) a member of the Group which
has been merged into another member of the Group or which has
otherwise ceased to exist (including, without limitation, by way
of the collapse of a solvent partnership or a solvent winding up
of an entity) as a result of such a re-organisation; or

(B)

any business, assets and/or shares of (or other interests in) the
relevant members of the Group which cease to be owned:
(1)

as a result of a disposal, merger or other step permitted
under the terms of this Agreement; or

(2)

as a result of a cessation of business or solvent windingup of a member of the Group in conjunction with a
distribution of all or substantially all of its assets
remaining after settlement of its liabilities to its
immediate shareholders or other persons directly holding
partnership or other ownership interests in it; and
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(ii)

the Noteholders (or a security agent on their behalf) will continue to
have the same or substantially equivalent guarantees and security over
the same or substantially equivalent (ignoring for the purposes of
assessing such equivalency any limitations required in accordance with
the Agreed Security Principles or hardening periods and other than from
any entity which has ceased to exist as contemplated in paragraph (i)
above or is not or has ceased to be a member of the Group) assets and
over the shares (or other interests) in the transferee or the entity
surviving as a result of such reorganisation save to the extent such assets
or shares (or other interests) cease to exist or to be owned by members
of the Group as contemplated in paragraph (i) above, in each case to the
extent such assets, shares or other interests are not disposed of as
permitted under the terms of this Agreement,

provided that where such reorganisation involves merging an Obligor with
another entity, the surviving entity will have assumed or will continue to have
liability for the obligations of the merged Obligor under the Finance Documents
and will immediately become a Guarantor (if not already a Guarantor);
(b)

any re-organisation arising as a consequence of an undertaking in this
Agreement;

(c)

any disposal required, indebtedness incurred, guarantee, indemnity or security
given, or other transaction arising, under the Finance Documents;

(d)

any re-organisation of any Holding Company of the Issuer (other than Holdco,
but including any assignment or transfer of any rights and/or obligations under
any agreements or arrangements it has entered into);

(e)

any re-organisation or other step (including any preparatory action) taken in
connection with any actual or proposed Listing (without prejudice to any
prepayment obligation arising in relation to any such Listing or disposal)
provided that any guarantee in respect of or any Transaction Security securing
the Facilities and the priority and ranking of the Facilities under the Intercreditor
Agreement (or any replacement intercreditor agreement) is maintained;

(f)

any reorganisation or other step (including preparatory action) taken in
connection with a Permitted Transaction; and

(g)

any other re-organisation approved by the Majority Noteholders.

“Permitted Sale” means a disposition of any or all of the assets, operations and
businesses of the Non UK&I Subsidiaries outside of the United Kingdom or Ireland
and/or the shares in Non UK&I Subsidiaries on arm’s length terms, in each case,
excluding:
(a)

any Non UK&I Subsidiaries incorporated in the Hong Kong Special
Administrative Region (including, without limitation, PizzaExpress (Hong
Kong) Limited and its respective Subsidiaries); and

(b)

any Non UK&I Subsidiary which is a Material Company within the meaning of
paragraph (b) of that definition.
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“Permitted Transactions” means any transactions, actions, intermediate steps,
reorganisations or events that are contemplated in connection with, or arise as a
consequence of, the proposal, implementation, and/or consummation of the
Restructuring (including a CVA on the terms contemplated for the Restructuring and
all ancillary or related matters or transactions) and entry into and performance of the
Restructuring Documents.
“Permitted Sanction Action” means an action in relation to any Sanctions imposed,
administered or enforced from time to time by a Sanctions Authority in relation to such
action, which is licenced or otherwise authorised by that Sanctions Authority.
“Principal Amount Outstanding” means in relation to a Note:
(a)

on the Notes Subscription Date, the Initial Principal Amount; and

(b)

on any day following the relevant Notes Subscription Date, the Initial Principa l
Amount plus the aggregate amount of the PIK Margin as may be accrued from
time to time on such Note pursuant to Clause 9.4 (Capitalisation of Interest) less
the aggregate of all amounts applied in redemption of the relevant Note on or
prior to such day.

“Prospectus Directive” means Directive 2003/71/EC (as amended or superseded,
including by Regulation (EU) 2017/1129) and includes any relevant implementing
measure in each Relevant Member State.
“Quarter Date” means each of 31 March, 30 June, 30 September and 31 December, in
each case as adjusted by the Issuer:
(a)

to ensure that a Quarter Date does not fall on a day which is not a Business Day
and/or to ensure that a Quarter Date falls on a particular day of the week; and/or

(b)

to reflect any change in the financial year end of the Issuer,

or as otherwise adjusted with the consent of the Agent (acting on the instructions of the
Majority Noteholders), such consent not to be unreasonably withheld or delayed.
“Quarterly Financial Statements” means any financial statements for a Financia l
Quarter delivered in accordance with the provisions of Clause 19.1 (Financial
Statements and other information).
“Regulation S” means Regulation S promulgated under the U.S. Securities Act.
“Related Fund”, in relation to a fund and/or managed account (the “first fund”),
means a fund and/or managed account which is managed or advised directly or
indirectly by the same investment manager or investment adviser as the first fund or is
an Affiliate of a fund and/or managed account which is managed or advised by the same
investment manager or investment adviser, or, if it is managed by a different investme nt
manager or investment adviser, a fund and/or managed account whose invest me nt
manager or investment adviser is an Affiliate of the investment manager or investme nt
adviser of the first fund or is an Affiliate of a fund and/or managed account whose
investment manager or investment adviser is an Affiliate of the investment manager of
investment adviser of the first fund.
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“Relevant Interbank Market” means the London interbank market.
“Relevant Jurisdiction” means, in relation to a member of the Group or Holdco:
(a)

its jurisdiction of incorporation;

(b)

any jurisdiction where any asset subject to or intended to be subject to the
Transaction Security to be created by it is situated;

(c)

any jurisdiction were it conducts a substantial part of its business; and

(d)

the jurisdiction whose laws govern the perfection of any of the Transactio n
Security Documents entered into by it (but only to the extent that such Obligor
or Holdco is required to take perfection steps in that jurisdiction in accordance
with the Agreed Security Principles).

“Relevant Member State” means any Member State of the European Economic Area
which has implemented the Prospectus Directive.
“Relevant Party” has the meaning given to that term in Clause 11.6 (VAT).
“Relevant Taxing Jurisdiction” means: (i) the United Kingdom or any politica l
subdivision or Governmental Authority thereof or therein having the power to tax; (ii)
any jurisdiction from or through which the payment on or in respect of any Note is
made by the Issuer, a Guarantor or their agents, or any political subdivision or
Governmental Authority thereof or therein having the power to tax; and (iii) any other
jurisdiction in which the Issuer or any other Guarantor is incorporated or organised,
engaged in business or otherwise resident for tax purposes, or any political subdivis io n
or Governmental Authority thereof or therein having the power to tax.
“Repeating Representations” means each of the representations set out in Clause 17.1
(Status) to Clause 17.9 (Governing law and enforcement) (inclusive), Clause 17.11 (No
default) and paragraphs (b) and (c) of Clause 17.13 (Financial Statements).
“Representative” means any delegate, agent, manager, administrator, nominee,
attorney, trustee or custodian.
“Resignation Letter” means a letter substantially in the form set out in Schedule 7
(Form of Resignation Letter) or in any other form agreed between the Issuer and the
Agent (such approval not to be unreasonably withheld or delayed).
“Restricted Subsidiary” has the meaning given to that term in Schedule 14 (Additional
Definitions).
“Restructuring” has the meaning given to that term in the Lock-Up Agreement.
“Restructuring Documents” means the Restructuring Implementation Deed and any
Restructuring Documents (under and as defined in the Restructuring Implementa tio n
Deed).
“Restructuring Effective Date” means the date on which the Restructuring Effective
Time (as defined in the Restructuring Implementation Deed) occurs.
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“Restructuring Implementation Deed” means the restructuring implementation deed
dated on or around the date of this Agreement (as amended and/or restated from time
to time) between, amongst others, Holdco, the Issuer, the Company, the Agent, the
Security Agent and the Original Noteholders.
“Restructuring Plan” means the restructuring plan proposed by the Company under
Part 26A of the Companies Act in the form set out in Part E of the Explanator y
Statement (with or subject to any modification, addition or condition approved or
imposed by the Court or approved in accordance with the terms of the Restructur ing
Plan).
“S&P” has the meaning given to that term in Schedule 14 (Additional Definitions).
“Sanctioned Country” means any country or other territory subject to any countrywide
or territory-wide Sanctions, which, as of the date of this Agreement, include the Crimea
region, Cuba, the Democratic People’s Republic of Korea, Iran, Sudan and Syria.
“Sanctions” means economic or financial sanctions or trade embargoes imposed,
administered or enforced from time to time by any Sanctions Authority.
“Sanctions Authority” means:
(a)

the US government or any US agency (including the Office of Foreign Assets
Control of the US Department of the Treasury, the US Department of
Commerce, the US Department of State),

(b)

the United Nations Security Council,

(c)

the European Union;

(d)

the United Kingdom government (including Her Majesty’s Treasury, the
Foreign and Commonwealth Office and the Department for Internatio na l
Trade); or

(e)

any other equivalent sanctions authority including, in each case, any successor
to any of the foregoing and/or any other governmenta l institution or agency of
the foregoing.

“Sanctions List” means any of the lists of specifically designated nationals or
designated individuals or entities in relation to Sanctions issued by any Sanctions
Authority, each as amended, supplemented or substituted from time to time.
“Sanctions Restricted Person” means any individual or entity that is: (i) listed on the
Sanctions List, (ii) located in, operating from, or incorporated under the laws of, a
Sanctioned Country, (iii) is the government of a Sanctioned Country or an agency or
instrumentality of, or an entity directly or indirectly owned or controlled by, a
government of a Sanctioned Country, or (i) to the knowledge of any Obligor or the
Issuer, otherwise a target of Sanctions.
“Secured Parties” has the meaning given to that term in the Intercreditor Agreement.
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“Security” means a mortgage, charge, pledge, lien or other security interest securing
any obligation of any person or any other agreement or arrangement having a similar
effect.
“Senior Secured Notes” means the notes issued under and pursuant to the Senior
Secured Notes Purchase Agreement.
“Senior Secured Notes Finance Documents” has the meaning given to that term in
the Intercreditor Agreement.
“Senior Secured Notes Purchase Agreement” has the meaning given to that term in
the Intercreditor Agreement.
“Shareholders’ Agreement” means the shareholders’ agreement dated on the
Restructuring Effective Date between, Holdco and each of the shareholders of Holdco
(as amended and/or restated from time to time).
“SIR” means the security interests register maintained under Part 8 of the Jersey
Security Law.
“Specified Time” means a time determined
(Timetables).

in accordance with Schedule 8

“Structural Change” has the meaning given to that term in paragraph (a) of Clause
34.4 (Structural Change).
“Subordinated Shareholder Debt” has the meaning given to the term “Subordinated
Shareholder Funding” in Schedule 14 (Additional Definitions).
“Sub-Participation” has the meaning given to that term in paragraph (c) of Clause 22.1
(Assignments and transfers by the Noteholders).
“Subsidiary” has the meaning given to that term in Schedule 14 (Additional
Definitions).
“Super Majority Noteholders” means, at any time, subject to Clause 34.7
(Disenfranchisement of Defaulting Noteholders), a Noteholder or Noteholders whose
Commitments aggregate 80 per cent. or more of the Total Commitments (or, if the Total
Commitments have been reduced to zero, aggregated 80 per cent. or more of the Total
Commitments immediately prior to that reduction).
“Super Senior Facility Agreement” means the super senior term loan facility
agreement dated 29 April 2020 between, among others, PizzaExpress Financing 1 plc
as the parent, PizzaExpress Financing 2 plc as the company, the Original Lenders as
defined therein and Global Loan Agency Services Limited as agent, as amended
pursuant to a consent and waiver request letter dated 4 August 2020 between
PizzaExpress Financing 1 plc as the parent and Global Loan Agency Services Limited
as agent (in the form provided to the Agent on or prior to the initial Notes Subscriptio n
in accordance with Schedule 2 (Closing Conditions Precedent) to the Restructur ing
Implementation Deed).
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“Super Senior Finance Documents” has the meaning given to the term “Finance
Documents” in the Super Senior Facility Agreement.
“Tax”, “Taxes” or “Taxation” means any tax, levy, impost, duty or other charge or
withholding of a similar nature (including any penalty or interest payable in connection
with any failure to pay or any delay in paying any of the same).
“Tax Credit” means a credit against, relief or remission for, or repayment of any Tax.
“Tax Deduction” means a deduction or withholding for or on account of Tax from a
payment under a Finance Document other than a FATCA Deduction.
“Tax Structure Memorandum” means the steps paper entitled “Project Penzance:
Restructuring Report” dated ____________ 2020 relating to the Group and the
Restructuring prepared by Deloitte LLP, and delivered in accordance with Schedule 2
(Closing Conditions Precedent) to the Restructuring Implementation Deed.
“Termination Date” means the date falling four years and six months after the
Restructuring Effective Date.
“Third Parties Act” has the meaning given to that term in paragraph (a) of Clause 1.6
(Third party rights).
“TISE” means The International Stock Exchange.
“Total Facility A Commitments” means the aggregate
Commitments, being £49,307,479 at the date of this Agreement.

of the Facility

A

“Total Facility B Commitments” means the aggregate of the Facility B Commitme nts,
being £21,052,632 at the date of this Agreement.
“Total Facility C Commitments” means the aggregate of the Facility C Commitme nts,
being £73,684,211 at the date of this Agreement.
“Total Commitments” means the aggregate of the Total Facility A Commitments, the
Total Facility B Commitments and the Total Facility C Commitments, being
£144,044,321 at the date of this Agreement.
“Trademark Schedule” means the schedule in agreed form delivered by the Issuer to
the Agent on or before the date of this Agreement setting out the Group’s trademarks
which are used solely by its international business (and which shall exclude, for the
avoidance of doubt, any brands/trademarks used in the United Kingdom or Ireland).
“Transaction Documents” means the Finance Documents, Senior Secured Notes
Finance Documents, the Super Senior Finance Documents and the Equity Documents.
“Transaction Security” means the Security created or expressed to be created in
favour of the Security Agent pursuant to the Transaction Security Documents.
“Transaction Security Documents” means any document entered into by any Obligor
or Holdco creating or expressed to create any Security over all or any part of its assets
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in respect of the obligations of any of the Obligors or Holdco under any of the Finance
Documents.
“Transfer Certificate” means a certificate substantially in the form set out in Schedule
4 (Form of Transfer Certificate) or any other form agreed between the Issuer and the
Agent (such approval not to be unreasonably withheld or delayed).
“Transfer Date” means, in relation to an assignment or a transfer of a Note, the later
of:
(a)

the proposed Transfer Date specified in the relevant Assignment Agreement or
Transfer Certificate; and

(b)

the date on which the Agent executes the relevant Assignment Agreement or
Transfer Certificate.

“UK” means the United Kingdom of Great Britain and Northern Ireland.
“UK&I Subsidiaries” means the Issuer and all of its Subsidiaries, other than the Non
UK&I Subsidiaries.
“Unpaid Sum” means any sum due and payable but unpaid by an Obligor under the
Finance Documents.
“Unrestricted Subsidiary” has the meaning given to that term in Schedule 14
(Additional Definitions).
“US” and “United States” means the United States of America.
“VAT” means value added tax as provided for in the Value Added Tax Act 1994 or
any tax imposed in compliance with the council directive of 28 November 2006 on the
common system of value added tax (EC Directive 2006/112) and/or any other tax of a
similar nature in any applicable jurisdiction.
1.2

Construction
(a)

Unless a contrary indication appears, a reference in this Agreement to:
(i)

any “Agent”, the “Company”, any “Finance Party”, the “Holdco”, the
“Issuer”, any “Noteholder”, any “Obligor”, any “Party”, any
“Secured Party”, the “Security Agent” or any other person shall be
construed so as to include its successors in title, permitted assigns and
permitted transferees (including the surviving entity of any merger
involving that person) and, in the case of the Security Agent, any person
for the time being appointed as security agent or security agents in
accordance with this Agreement or the other Finance Documents;

(ii)

a document in “agreed form” is a document which is previously agreed
in writing by or on behalf of the Issuer and the Agent;

(iii)

an “agency” of a state includes any local or other authority or other
recognised body or agency, central or federal bank, department,
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government, legislature, minister, ministry, official or public or statutory
person (whether autonomous or not) of, or of the government of, that
state or any political sub-division in or of that state;
(iv)

an “agreement” includes any legally binding arrangement, contract,
deed or instrument (in each case whether oral, written or entered into by
way of a written offer and implicit acceptance);

(v)

an “amendment” includes any amendment, supplement, variatio n,
novation, modification, replacement, restatement or amendment and
restatement (however fundamental) and “amend” and “amended” shall
be construed accordingly;

(vi)

“assets” includes present and future properties, revenues and rights of
every description;

(vii)

a “consent” includes an authorisation, permit, approval, consent,
exemption, licence, order, filing, registration, recording, notarisatio n,
permission or waiver;

(viii)

the “equivalent” in any currency (the “first currency”) of any amount
in another currency (the “second currency”) shall be construed as a
reference to the amount in the first currency which could be purchased
with that amount in the second currency at the Agent’s Spot Rate of
Exchange for the purchase of the first currency with the second currency
in the London foreign exchange market at or about 11:00 a.m. on a
particular day;

(ix)

a “Finance Document” or a “Transaction Document” or any other
agreement or instrument, unless otherwise stated, is a reference to that
Finance Document or Transaction Document or other agreement or
instrument as amended, novated, supplemented, extended or restated
(however fundamentally) and includes any increase in, addition to or
extension of or other change to any facility made available under any
such agreement or instrument;

(x)

“guarantee” means (other than in Clause 16 (Guarantee and
Indemnity)) any guarantee, letter of credit, bond, indemnity or similar
assurance against loss, or any obligation, direct or indirect, actual or
contingent, to purchase or assume any indebtedness of any person or to
make an investment in or loan to any person or to purchase assets of any
person where, in each case, such obligation is assumed in order to
maintain or assist the ability of such person to meet its indebtedness;

(xi)

“including” means including without limitation and “includes” and
“included” shall be construed accordingly;

(xii)

“indebtedness” includes any obligation (whether incurred as principa l
or as surety) for the payment or repayment of money, whether present
or future, actual or contingent;
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(xiii)

the knowledge or awareness of any member of the Group shall be
limited to the actual knowledge or awareness of that member of the
Group at the relevant time;

(xiv)

a “participation” of a Noteholder in a Note means the amount of such
Note which such Noteholder has subscribed for or is to hold and
thereafter that part of the Note which is owed to such Noteholder;

(xv)

a “person” includes any individual, firm, company, corporation,
government, state or agency of a state or any association, trust, joint
venture, consortium, partnership or other entity (whether or not having
separate legal personality);

(xvi)

any matter or circumstance being permitted is to be construed as a
reference to any matter or circumstance which is not expressly
prohibited;

(xvii) a “redemption” of a Facility means a repayment or redemption of any
Notes subscribed for by a Noteholder in respect of the relevant Facility;
(xviii) a “regulation” includes any regulation, rule, order, official directive,
request or guideline (whether or not having the force of law (but if not
having force of law, which is binding or customarily complied with)) of
any governmental, intergovernmental or supranational body, agency,
department or of any regulatory, self-regulatory or other authority or
organisation;
(xix)

a provision of law is a reference to that provision as amended or reenacted;

(xx)

a time of day is a reference to local time in London; and

(xxi)

the singular includes the plural (and vice versa).

(b)

Section, Clause and Schedule headings are for ease of reference only.

(c)

Unless a contrary indication appears, a term used in any other Finance
Document or in any notice given under or in connection with any Finance
Document has the same meaning in that Finance Document or notice as in this
Agreement.

(d)

A Default or an Event of Default is “continuing” if it has not been remedied or
waived. In addition, if a Default occurs for a failure to deliver a required
certificate in connection with another default (an “Original Default”) then at
the time such Original Default is remedied or waived, such Default for a failure
to report or deliver a required certificate in connection with the Original Default
will also be cured without any further action;

(e)

A Declared Default is “continuing” if the notice of acceleration provided by
the Agent under Clause 21.15 (Acceleration) in connection therewith has not
been withdrawn, cancelled or otherwise ceases to have effect.

30

(f)

1.3

For the avoidance of doubt, no adjustments or add-backs in the definitions of
“Consolidated EBITDA” or “Consolidated Net Income” shall be interpreted
to allow any increase thereof by reference to, arising from or otherwise
attributable to any decline, decrease or reduction in turnover, sales or receipts
or any other similar items that have not accrued or been recognised as revenue
under the Accounting Principles.

Baskets, Exceptions and Exchange Rate Fluctuations
When applying any monetary limits or baskets, thresholds and other exceptions to the
representations, warranties, undertakings and Events of Default, the equivalent to an
amount in sterling shall be calculated as at the date of the Group incurring or making
the relevant disposal, acquisition, investment, lease, loan, debt or guarantee or taking
other relevant action. No Event of Default or breach of any representation and warranty
or undertaking shall arise merely as a result of a subsequent change in the sterling
amount of any relevant amount due to fluctuations in exchange rates.

1.4

1.5

1.6

Currency Symbols and Definitions
(a)

“€”, “Euro” and “EUR” mean the single currency unit of the Participating
Member States.

(b)

“$”, “USD” and “US Dollars” mean the lawful currency for the time being of
the United States of America.

(c)

“£” and “GBP” mean the lawful currency for the time being of the United
Kingdom.

Defined terms
(a)

For the purposes of Schedule 11 (Information Undertakings), and Schedule 12
(Incurrence Covenants), capitalised words and expressions used in those
schedules shall have the meaning ascribed to them in Schedule 14 (Additional
Definitions).

(b)

For the purposes of interpreting Schedule 11 (Information Undertakings), and
Schedule 12 (Incurrence Covenants), in the event of a conflict between the
defined terms set out in Clause 1.1 (Definitions) and the defined terms set out
in Schedule 14 (Additional Definitions), the defined terms set out in Schedule
14 (Additional Definitions) shall prevail.

Third party rights
(a)

Unless expressly provided to the contrary in a Finance Document a person who
is not a Party has no right under the Contracts (Rights of Third Parties) Act 1999
(the “Third Parties Act”) to enforce or enjoy the benefit of any term of this
Agreement or any other Finance Document.

(b)

Notwithstanding any term of any Finance Document, the consent of any person
who is not a Party is not required to amend, rescind or vary this Agreement or
any other Finance Document at any time.
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1.7

Personal Liability
No personal liability shall attach to any director, officer or employee of any member of
the Group (or any Affiliate of any member of the Group) for any representation or
statement made by that member of the Group or its Affiliate in any Finance Document,
certificate or other document signed by a director, officer or employee which is required
to be delivered under a Finance Document save in the case of fraud in which case
liability (if any) will be determined in accordance with applicable law. Any such
director, officer, employee or other individual may rely on and enforce this provision
notwithstanding Clause 1.6 (Third party rights).

1.8

No Investor Recourse
No Finance Party will have any recourse to any Investor in respect of any term of any
Finance Document or any statement made by Investors or otherwise (except to the
extent that any Investor is a party to the Intercreditor Agreement).

1.9

Payments
To the extent that an amount is expressed to be due and payable by a member of the
Group under this Agreement, or any amount is owed by a member of the Group under
this Agreement, the obligation may be discharged by any other member of the Group
on its behalf.

1.10

Jersey Terms
In each Finance Document a reference to:
(a)

“winding up”, “liquidation”, “dissolution” or “administration” includes,
without limitation, “bankruptcy” (as that term is interpreted pursuant to Article
8 of the Interpretation (Jersey) Law 1954) and any “procedure” or “process ”
referred to in Part 21 of the Companies (Jersey) Law 1991;

(b)

a “composition”, “compromise”, “assignment” or “arrangement with any
creditor” includes, without limitation a “compromise” or “arrangeme nt ”
between a company and its creditors (or any class of them) of the type referred
to in Article 125 of the Companies (Jersey) Law 1991; and

(c)

a “liquidator”, “receiver”, “administrative receiver”, or “administrato r”
includes, without limitation, the Viscount of the Royal Court of Jersey,

provided that the provisions of this Clause shall not apply to paragraph (b)(i) of Clause
21.7 (Insolvency proceedings).
1.11

Intercreditor Agreement
This Agreement is subject to the Intercreditor Agreement and, in the event of any
inconsistency between the terms of this Agreement and the terms of the Intercreditor
Agreement, the terms of the Intercreditor Agreement shall prevail to the extent of such
inconsistency.
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1.12

Deed
Each party to this Deed intends that this document shall take effect as a deed,
notwithstanding that a party to it may only execute it under hand.
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SECTION 2
THE FACILITIES
2.

THE FACILITIES

2.1

The Facilities
(a)

2.2

Subject to the terms of this Agreement, the Noteholders agree to subscribe for:
(i)

Facility A Notes issued by the Issuer in respect of Facility A in an
aggregate principal amount which is equal to the Total Facility A
Commitments for a price equal to the Total Facility A Commitments;

(ii)

Facility B Notes issued by the Issuer in respect of Facility B in an
aggregate principal amount which is equal to the Total Facility B
Commitments for a price equal to the Total Facility B Commitme nts;
and

(iii)

Facility C Notes issued by the Issuer in respect of Facility C in an
aggregate principal amount which is equal to the Total Facility C
Commitments for a price equal to the Total Facility C Commitments.

(b)

The Facilities will be available to the Issuer only.

(c)

The Notes issued in respect of each Facility shall constitute the direct, secured
obligations of the Issuer and will rank pari passu, without any discrimination or
preference, between themselves.

Increase
(a)

The Issuer may by giving prior notice to the Agent after the effective date of a
cancellation of:
(i)

the Available Commitments of a Defaulting Noteholder in accordance
with Clause 7.4 (Right of cancellation and redemption in relation to a
single Noteholder );

(ii)

the Commitments of a Noteholder in accordance with Clause 7.1
(Illegality); or

(iii)

any Commitments of a Noteholder in accordance with Clause 34.6
(Replacement of Noteholder),
request that the Commitments relating to any Facility be increased (and
the Commitments shall be so increased) in an aggregate amount in the
applicable currency of up to the amount of the Available Commitme nts
or Commitments relating to that Facility so cancelled as follows:
(A)

the increased Commitments will be assumed by one or more
Noteholders or other banks, financial institutions, trusts, funds,
entities or other persons (each an “Increase Noteholder”)
selected by the Issuer (each of which shall not be a member of
the Group) and each of which confirms its willingness to assume
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and does assume all the obligations of a Noteholder
corresponding to that part of the increased Commitments which
it is to assume, as if it had been an Original Noteholder;

(b)

(c)

(B)

each of the Obligors and any Increase Noteholder shall assume
obligations towards one another and/or acquire rights against one
another as the Obligors and the Increase Noteholder would have
assumed and/or acquired had the Increase Noteholder been an
Original Noteholder;

(C)

each Increase Noteholder shall become a Party as a “Noteholder”
and any Increase Noteholder and each of the other Finance
Parties shall assume obligations towards one another and acquire
rights against one another as that Increase Noteholder and those
Finance Parties would have assumed and/or acquired had the
Increase Noteholder been an Original Noteholder;

(D)

the Commitments of the other Noteholders shall continue in full
force and effect; and

(E)

any increase in the Commitments relating to a Facility shall take
effect on the date specified by the Issuer in the notice referred to
above or any later date on which the conditions set out in
paragraph (b) below are satisfied.

An increase in the Commitments relating to a Facility will only be effective on:
(i)

the execution by the Agent of an Increase Confirmation from the
relevant Increase Noteholder which the Agent shall, if the Increase
Confirmation appears on its face duly completed, execute promptly on
request;

(ii)

in relation to an Increase Noteholder which is not a Noteholder
immediately prior to the relevant increase:
(A)

the Increase Noteholder entering into the documentatio n
required for it to accede as a party to the Intercreditor
Agreement; and

(B)

the performance by the Agent of all necessary “know your
customer” or other similar checks under all applicable laws and
regulations in relation to the assumption of the increased
Commitments by that Increase Noteholder, the completion of
which the Agent shall promptly notify to the Issuer and the
Increase Noteholder; and

Each Increase Noteholder, by executing the Increase Confirmation, confir ms
(for the avoidance of doubt) that the Agent has authority to execute on its behalf
any amendment or waiver that has been approved by or on behalf of the requisite
Noteholder or Noteholders in accordance with this Agreement on or prior to the
date on which the increase becomes effective.
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(d)

For the avoidance of doubt, subject to paragraph (f) below, the increase in
Commitments shall not be regarded as an assignment of rights or transfer by
novation of rights and obligations under Clause 22 (Changes to the
Noteholders) and any requirements thereunder shall not apply (including as to
the execution of any Transfer Certificate or payment to the Agent of any fees
set out under Clause 22.3 (Assignment or transfer fee)).

(e)

The Issuer may pay to the Increase Noteholder a fee in the amount and at the
times agreed between the Issuer and the Increase Noteholder in a Fee Letter.

(f)

Clause 22.4 (Limitation of responsibility of Existing Noteholders) shall apply
mutatis mutandis in this Clause 2.2 in relation to an Increase Noteholder as if
references in that Clause to:

(g)

2.3

(i)

an “Existing Noteholder” were references to all the Noteholder
immediately prior to the relevant increase;

(ii)

the “New Noteholder” were references to that “Increase Noteholder”;
and

(iii)

a “re-transfer” and “re-assignment” were references to respectively a
“transfer” and “assignment”.

The Finance Parties shall be required to enter into any amendment to the
Finance Documents (including, without limitation, in relation to any changes
to, the taking of, or the release coupled with the retaking of, Transactio n
Security) reasonably required by the Issuer in order to facilitate or reflect any
of the matters contemplated by this Clause 2.2 provided that, for the avoidance
of doubt and only to the extent applicable, the Obligors have complied with the
requirements of Section 1.8 (Impairment of Security Interest) in Schedule 12
(Incurrence Covenants). The Agent and the Security Agent are each authorised
and instructed by each Finance Party (without any consent, sanction, authority
or further confirmation from them) to execute any such amended or replacement
Finance Documents (and shall do so on the request of and at the cost of the
Issuer), provided that neither the Agent nor the Security Agent shall be required
to enter into any amendment to the Finance Documents where such amendme nt
exposes it to any greater liability in connection with the Finance Documents.

Finance Parties’ rights and obligations
(a)

The obligations of each Finance Party under the Finance Documents are several.
Failure by a Finance Party to perform its obligations under the Finance
Documents does not affect the obligations of any other Party under the Finance
Documents. No Finance Party is responsible for the obligations of any other
Finance Party under the Finance Documents.

(b)

The rights of each Finance Party under or in connection with the Finance
Documents are separate and independent rights and any debt arising under the
Finance Documents to a Finance Party from an Obligor shall be a separate and
independent debt.
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(c)
2.4

2.5

A Finance Party may, except as otherwise stated in the Finance Documents,
separately enforce its rights under the Finance Documents.

Lending Affiliates
(a)

In the event that a Noteholder nominates or designated a branch or Affiliate to
discharge its obligations to participate in one or more Notes Subscriptions in
accordance with Clause 24.5 (Noteholder Affiliates and Facility Office), each
Noteholder shall remain liable and responsible for the performance of all
obligations assumed by a branch or Affiliate on its behalf and non-performa nce
of a Noteholder’s obligations by its branch or Affiliate shall not relieve such
Noteholder from its obligations under this Agreement

(b)

No Obligor shall be liable to pay any amount otherwise required to be paid by
an Obligor under Clause 12.1 (Increased Costs) (arising as a result of laws or
regulations in force or known to be coming into force on the date the relevant
branch or Affiliate was nominated or became an assignee or transferee) in
excess of the amount it would have been obliged to pay if that Noteholder had
not nominated or designated its branch, Facility Office or Affiliate to participate
in a Facility in accordance with Clause 24.5 (Noteholder Affiliates and Facility
Office) or, to the extent that such Noteholder so nominated or designated such
branch, Facility Office or Affiliate for particular Notes Subscriptions pursuant
to which such Noteholder became a Party, in excess of the amount which it
would have been obliged to pay had that Noteholder continued to make only
those particular Notes Subscriptions through that branch, Facility Office or
Affiliate.

Obligors’ Agent
(a)

Each Obligor (other than the Issuer) by its execution of this Agreement or an
Accession Deed irrevocably (to the extent legally permissible) appoints the
Issuer (acting through one or more authorised signatories) (the “Obligors ’
Agent”) to act on its behalf as its agent and attorney in fact in relation to the
Finance Documents and irrevocably authorises:
(i)

the Issuer on its behalf to supply all information concerning itself
contemplated by this Agreement to the Finance Parties and to give all
notices and instructions (including, in the case of the Issuer, Notes
Subscription Requests), to execute on its behalf any Accession Deed,
and to make such agreements and to effect the relevant amendments,
supplements and variations capable of being given, made or effected by
any Obligor, without further reference to or the consent of that Obligor;
and

(ii)

each Finance Party to give any notice, demand or other communica tio n
to that Obligor pursuant to the Finance Documents to the Issuer,

and, in each case, the Obligor shall be bound as though the Obligor itself had
given the notices and instructions (including, without limitation, any Notes
Subscription Requests) or executed or made the agreements or effected the
amendments, supplements or variations, or received the relevant notice, demand
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or other communication, and each Finance Party may rely on any action taken
by the Issuer on behalf of that Obligor.
(b)

Every act, omission, agreement, undertaking, settlement, waiver, amendme nt,
supplement, variation, notice or other communication given or made by the
Obligors’ Agent or given to the Obligors’ Agent under any Finance Document
on behalf of another Obligor or in connection with any Finance Document
(whether or not known to any other Obligor and whether occurring before or
after such other Obligor became an Obligor under any Finance Document) shall
be binding for all purposes on that Obligor as if that Obligor had expressly
made, given or concurred with it. In the event of any conflict between any
notices or other communications of the Obligors’ Agent and any other Obligor,
those of the Obligors’ Agent shall prevail.

3.

PURPOSE

3.1

Purpose
The Issuer shall apply all proceeds from:

3.2

(a)

any Facility A Notes and Facility B Notes towards the general corporate and
working capital purposes of the Group; and

(b)

any Facility C Notes towards repaying (or, where relevant, making funds
available (directly or indirectly) to the relevant borrowers in the Group to repay)
amounts outstanding under the Super Senior Facility Agreement (including any
related prepayment fee, make-whole or redemption premium in respect thereof).

Monitoring and Verification
(a)

No Finance Party is bound to monitor or verify the application of any amount
paid for any Notes Subscription pursuant to this Agreement.

(b)

Each Obligor acknowledges that the Finance Parties will be relying on
Information without carrying out any independent verification.

4.

CONDITIONS OF NOTES SUBSCRIPTION

4.1

Initial conditions precedent
(a)

The Noteholders will only be obliged to comply with Clause 5.4 (Noteholders’
subscription) in relation to any Notes Subscription if on or before the Notes
Subscription Date for that Notes Subscription, the Agent has received (or
waived the requirement to receive) all of the documents and other evidence
listed in Schedule 2 (Closing Conditions Precedent) to the Restructur ing
Implementation Deed in each case in form and substance satisfactory to the
Agent (acting on the instruction of the Majority Noteholders) and the Agent
shall notify the Issuer and the Noteholders promptly upon being so satisfied.

(b)

Other than to the extent that the Majority Noteholders notify the Agent in
writing to the contrary before the Agent gives the notification described in
paragraph (a) above, the Noteholders authorise (but do not require) the Agent
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to give that notification. The Agent shall not be liable for any damages, costs or
losses whatsoever as a result of giving any such notification.
4.2

Further conditions precedent
Subject to Clause 4.1 (Initial conditions precedent), the Noteholders will only be
obliged to comply with Clause 5.4 (Noteholders’ subscription) in relation to a Notes
Subscription if on the date of the relevant Notes Subscription Request and on the
proposed Notes Subscription Date:

4.3

(a)

(i) in relation to Facility A, no Event of Default, or (ii) in relation to Facility B
and Facility C, no Default, in each case, has occurred and is continuing or would
occur as a result of the proposed Notes Subscription; and

(b)

the representations and warranties set out in Clause 17 (Representations of the
Obligors) are true and accurate in all material respects (other than
representations which are qualified by their materiality which must be true and
accurate in all respects).

Maximum number of Notes Subscriptions
(a)

(b)

The Issuer may not deliver more than:
(i)

one Notes Subscription Request in relation to Facility A;

(ii)

two Notes Subscription Requests in relation to Facility B; and

(iii)

one Notes Subscription Request in relation to Facility C.

The Issuer may not request that a Notes Subscription be divided.
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SECTION 3
NOTES SUBSCRIPTION
5.

SUBSCRIPTION AND ISSUANCE– NOTES

5.1

Delivery of a Notes Subscription Request
The Issuer may request the Noteholders to subscribe for Notes to be issued by it (in
accordance with Clause 2.1 (The Facilities)):

5.2

(a)

in the case of a Notes Subscription Request for any Facility A Note to be issued
and subscribed for on the Restructuring Effective Date, by delivery to the Agent
of a duly completed Notes Subscription Request in the manner set out in the
Restructuring Implementation Deed; and

(b)

otherwise, by delivery to the Agent of a duly completed Notes Subscriptio n
Request not later than the Specified Time (or such later time as the Agent may
agree, acting on the instructions of the Majority Noteholders).

Completion of a Notes Subscription Request for Notes
(a)

(b)

5.3

Each Notes Subscription Request for a Note is irrevocable and will not be
regarded as having been duly completed unless:
(i)

it identifies the Facility under which Notes will be issued;

(ii)

the proposed Notes Subscription Date is a Business Day within the
Availability Period applicable to the relevant Facility under which Notes
will be issued; and

(iii)

the currency and amount of the Notes Subscription comply with Clause
5.3 (Currency and amount).

Multiple Notes Subscriptions may be requested in a single Notes Subscriptio n
Request where the proposed Notes Subscription Date is the Restructur ing
Effective Date. Only one Notes Subscription may be requested in each
subsequent Notes Subscription Request.

Currency and amount
(a)

The currency specified in a Notes Subscription Request must be sterling.

(b)

The amount of the proposed Notes Subscription must be:
(i)

an amount equal to £49,307,479 for Facility A or, if less, the Availab le
Facility; or

(ii)

a minimum of £10,000,000 for Facility B or, if less, the Availab le
Facility; or

(iii)

an amount equal to £73,684,211 for Facility C or, if less, the lower of (i)
the Available Facility; and (ii) the amount required to discharge any
amounts outstanding under the Super Senior Facility Agreement in full.
40

5.4

Noteholders’ subscription
(a)

(b)

5.5

If the conditions set out in this Agreement have been met in relation to a Notes
Subscription Request:
(i)

the Issuer shall issue the Notes on the Notes Subscription Date and the
Issuer will execute in favour of each Noteholder the Notes to be
subscribed for by such Noteholder in the form of a single Note
Certificate dated the Closing Date and registered in the Notes Register
in such Noteholder’s name, against payment by such Noteholder to the
Issuer or its order of the consideration referred to in paragraph (ii) below
to a bank account nominated by the Issuer on or prior to the
Restructuring Effective Date, on the Restructuring Effective Date; and

(ii)

each Noteholder shall, in consideration for the issue of such Notes, pay
to the Issuer an amount equal to its participation in each Notes
Subscription available by the Notes Subscription Date through its
Facility Office.

The amount of each Noteholder’s participation in each Notes Subscription will
be equal to the proportion borne by its Available Commitment to the Availab le
Facility immediately prior to subscribing for the applicable Notes.

Limitations on Notes Subscriptions
Notes may only be subscribed during the Availability Period applicable to the relevant
Notes (and, in the case of Facility B Notes and Facilty C Notes, provided that, for the
avoidance of doubt, Facility A Notes have been subscribed for on the Restructur ing
Effective Date).

5.6

5.7

Cancellation of Commitment
(a)

The Facility A Commitments which at the end of the Availability Period for the
Facility A Notes are unutilised shall be immediately cancelled.

(b)

The Facility B Commitments which at the end of the Availability Period for the
Facility B Notes are unutilised shall be immediately cancelled.

(c)

The Facility C Commitments which, at the end of the Availability Period for the
Facility C Notes are unutilised shall be immediately cancelled.

Form of Notes
(a)

The Issuer has, by resolution of its board of directors, authorised the creation
and issue of (i) Facility A Notes in aggregate principal amount of £49,307,479,
(ii) Facility B Notes in aggregate principal amount of £21,052,632 and (iii)
Facility C Notes in aggregate principal amount of £73,684,211.

(b)

Any Notes which are issued by the Issuer will be represented by Note
Certificates to evidence the debt owed by the Issuer to the relevant Noteholder
in respect of such Notes.
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(c)

5.8

Each Note which is issued by the Issuer will be in registered form in a
denomination of one sub-unit (and higher integral multiples thereof) of the
relevant currency of those Notes and will be issued when the details thereof are
entered into the Notes Register.

Constitution
The Issuer constitutes the Notes as provided herein and covenants in favour of the
Noteholders that it will duly perform and comply with the obligations expressed to be
undertaken by it hereunder and in each Note Certificate in respect of the Notes in
accordance with the terms of this deed (and for this purpose any reference in any Note
Certificate and/or in this deed to any obligation or payment under or in respect of the
Notes shall be construed to include a reference to any obligation or payment under or
pursuant to this provision).

5.9

Maintenance of Notes Register
(a)

The Issuer authorises the Agent to maintain a register of any Notes which are
issued by the Issuer (a “Notes Register”) on behalf of the Noteholders. The
Notes Register may be kept in electronic form.

(b)

The Notes Register shall:
(i)

show the aggregate principal amounts (including without limitation, the
Initial Principal Amount of the Notes and the Principal Amount
Outstanding of the Notes), serial numbers and dates of issue of the Notes
Certificates (if any) relating to the relevant Notes, the name and address
of the respective initial Noteholders thereof and the dates of all
assignments or transfers to, and the names and addresses of, all
subsequent Noteholders thereof, all cancellations of Notes Certifica tes
and all replacements of Notes Certificates;

(ii)

include the following notices applicable to the relevant Notes:
“These Notes are subject to restrictions on transfer and certain other
agreements set forth in the Notes Purchase Agreement. A copy of the
Notes Purchase Agreement may be obtained by the Noteholder hereof
at the Issuer’s principal place of business without charge.”
“THIS SECURITY HAS NOT BEEN AND WILL NOT BE
REGISTERED UNDER THE U.S. SECURITIES ACT OF 1933, AS
AMENDED (THE ‘‘U.S. SECURITIES ACT’’), OR THE
SECURITIES LAWS OF ANY STATE OR OTHER JURISDICTION.
NEITHER THIS SECURITY NOR ANY INTEREST OR
PARTICIPATION HEREIN MAY BE OFFERED, SOLD,
ASSIGNED, TRANSFERRED, PLEDGED, ENCUMBERED OR
OTHERWISE DISPOSED OF IN THE ABSENCE OF SUCH
REGISTRATION UNLESS SUCH TRANSACTION IS EXEMPT
FROM, OR NOT SUBJECT TO, THE REGISTRATION
REQUIREMENTS OF THE U.S. SECURITIES ACT.”

(iii)

include the below transfer restrictions applicable to the relevant Notes:
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“THE HOLDER OF THIS SECURITY BY ITS ACCEPTANCE
HEREOF (1) REPRESENTS THAT (A) IT IS A ‘‘QUALIFIED
INSTITUTIONAL BUYER’’ (AS DEFINED IN RULE 144A UNDER
THE U.S. SECURITIES ACT (‘‘RULE 144A’’)) OR AN
INSTITUTIONAL “ACCREDITED INVESTOR” AS DEFINED IN
RULE 501(a)(1), (2), (3) OR (7) UNDER THE SECURITIES ACT OR
(B) IT IS A NON-U.S. PERSON ACQUIRING THIS SECURITY
PURSUANT TO REGULATION S UNDER THE U.S. SECURITIES
ACT, (2) AGREES THAT IT WILL NOT, ON ITS OWN BEHALF
AND ON BEHALF OF ANY INVESTOR FOR WHICH IT HAS
PURCHASED SECURITIES TO, PRIOR TO THE DATE (THE
‘‘RESALE RESTRICTION TERMINATION DATE’’) WHICH IS
[IN THE CASE OF THE RULE 144A NOTES OR NOTES SOLD TO
INSTITUTIONAL ACCREDITED INVESTOR: ONE YEAR] [IN
THE CASE OF REGULATION S NOTES: 40 DAYS] (OR SUCH
SHORTER PERIOD OF TIME AS PERMITTED BY [RULE 144]
[REGULATION S] UNDER THE U.S. SECURITIES ACT OR ANY
SUCCESSOR PROVISION THEREUNDER) AFTER THE LATER
OF THE ORIGINAL ISSUE DATE HEREOF AND THE LAST DATE
ON WHICH THE ISSUER OR ANY AFFILIATE OF THE ISSUER
WAS THE OWNER OF THIS SECURITY (OR ANY PREDECESSOR
OF THIS SECURITY) OFFER, SELL, ASSIGN OR OTHERWISE
TRANSFER THIS SECURITY EXCEPT (A) TO THE ISSUER, THE
GUARANTORS OR ANY SUBSIDIARY THEREOF, (B)
PURSUANT TO A REGISTRATION STATEMENT WHICH HAS
BEEN DECLARED EFFECTIVE UNDER THE U.S. SECURITIES
ACT, (C) (I) FOR SO LONG AS THE NOTES ARE ELIGIBLE FOR
RESALE PURSUANT TO RULE 144A, TO A PERSON IT
REASONABLY BELIEVES IS A ‘‘QUALIFIED INSTITUTIONAL
BUYER’’ AS DEFINED IN RULE 144A THAT PURCHASES FOR
ITS OWN ACCOUNT OR FOR THE ACCOUNT OF A QUALIFIED
INSTITUTIONAL BUYER TO WHOM NOTICE IS GIVEN THAT
THE ASSIGNMENT OR TRANSFER IS BEING MADE IN
RELIANCE ON RULE 144A OR (II) TO AN INSTITUTIONAL
“ACCREDITED INVESTOR” AS DEFINED IN RULE 501(a)(1), (2),
(3) OR (7) UNDER THE SECURITIES ACT THAT IS NOT A
QUALIFIED INSTITUTIONAL
BUYER AND THAT IS
ACQUIRING THE SECURITY FOR ITS OWN ACCOUNT OR FOR
THE ACCOUNT OF ANOTHER INSTITUTIONAL ACCREDITED
INVESTOR, (D) PURSUANT TO OFFERS AND SALES THAT
OCCUR OUTSIDE THE UNITED STATES IN COMPLIANCE WITH
REGULATION S UNDER THE U.S. SECURITIES ACT OR (E)
PURSUANT TO ANY OTHER AVAILABLE EXEMPTION FROM
THE REGISTRATION
REQUIREMENTS
OF THE U.S.
SECURITIES ACT, SUBJECT IN EACH OF THE FOREGOING
CASES TO ANY REQUIREMENT OF LAW THAT THE
DISPOSITION OF ITS PROPERTY OR THE PROPERTY OF SUCH
INVESTOR ACCOUNT OR ACCOUNTS BE AT ALL TIMES
WITHIN ITS OR THEIR CONTROL AND IN COMPLIANCE WITH
ANY APPLICABLE FOREIGN OR STATE SECURITIES LAWS,
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AND ANY APPLICABLE LOCAL LAWS AND REGULATIONS
AND FURTHER SUBJECT TO THE ISSUER’S AND THE AGENT’S
RIGHTS PRIOR TO ANY SUCH OFFER, SALE, ASSIGNMENT OR
TRANSFER (I) PURSUANT TO CLAUSES (C), (D) AND (E) TO
REQUIRE THE DELIVERY OF AN OPINION OF COUNSEL,
CERTIFICATIONS
AND/OR
OTHER
INFORMATION
SATISFACTORY TO EACH OF THEM AND (II) IN EACH OF THE
FOREGOING CASES, TO REQUIRE THAT AN ASSIGNMENT
AGREEMENT OR TRANSFER CERTIFICATE, IN EACH CASE,
SUBSTANTIALLY IN THE FORM APPEARING IN THE NOTES
PURCHASE AGREEMENT (OR ANY OTHER FORM AGREED
BETWEEN THE ISSUER AND THE AGENT (SUCH APPROVAL
NOT TO BE UNREASONABLY WITHHELD OR DELAYED)) IS
COMPLETED
AND
DELIVERED
BY
THE
ASSIGNOR/TRANSFEROR AND THE ASSIGNEE/TRANSFEREE
TO THE AGENT AND (3) AGREES THAT IT WILL GIVE TO
EACH PERSON TO WHOM THIS SECURITY IS TRANSFERRED
A NOTICE SUBSTANTIALLY TO THE EFFECT OF THIS
LEGEND.’’
The information contained in the Notes Register shall be definitive.

5.10

(c)

The Agent shall, from time to time, promptly update the Notes Register as
necessary in order to accurately record the relevant information.

(d)

Any failure to update the Notes Register, or any error in the Notes Register,
shall not affect any Issuer’s or Noteholder’s obligations in respect of the
affected Notes.

(e)

Notwithstanding any other provision of this Clause, the registration of any
transfer or assignment shall be recorded by the Agent on the Notes Register only
upon the delivery to and acceptance by the Agent of a properly executed and
delivered Transfer Certificate or Assignment Agreement pursuant to this
Agreement.

(f)

The Agent will promptly update the Notes Register upon receipt by it of any
such Transfer Certificate or Assignment Agreement.

(g)

The Agent will deliver to the Issuer a copy of the Notes Register within five
Business Days of demand.

Title and Notes Certificates
(a)

The registered holder of Notes shall be recognised by the Issuer as entitled to
those Notes free from any equity, set-off or counterclaim on the part of the
Issuer against the original or intermediate holder of those Notes.

(b)

Title to Notes shall pass upon acceptance by the Agent of a properly executed
and delivered Transfer Certificate or Assignment Agreement in relation thereto
in accordance with Clause 22 (Changes to the Noteholders).
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5.11

(c)

If a Noteholder so requests in writing, a Notes Certificate will be issued to such
Noteholder in respect of its registered holding.

(d)

Each Notes Certificate will be numbered serially with an identifying number
which will be recorded in the Notes Register and will be held by the relevant
Noteholder in safe custody solely for and on behalf of itself.

(e)

Each Notes Certificate will bear the appropriate legends, unless otherwise
agreed by the Issuer.

(f)

A Notes Certificate shall serve as evidence of the relevant records in the Notes
Register and shall not represent title to the Notes. In the event of a conflict
between information in a Notes Certificate and information in the relevant Notes
Register, the information in the Notes Register will prevail.

Agent to hold blank Notes Certificates
The Issuer shall procure that a sufficient quantity of executed but unauthenticated blank
Notes Certificates is at all times available to the Agent for the purpose of issue
hereunder, provided that the Agent shall notify the Issuer promptly if its supply of blank
Notes Certificates in respect of the Issuer falls below 10. If the Agent does not have a
sufficient supply of blank Notes Certificates of the right form for the purpose of any
particular Notes Subscription Request it shall immediately notify the Issuer
accordingly. The Agent shall maintain in safe custody all blank forms of Notes
Certificate delivered to it.

5.12

Completion of blank Notes Certificates
(a)

The receipt by the Agent from the Issuer of a Notes Subscription Request shall
be sufficient authority for the Agent to complete the relevant blank Notes
Certificate by inserting the following details in the appropriate place in that
Notes Certificate with respect to the Notes represented by it:
(i)

the name of the Noteholder to which the Notes Certificate is issued and
its address;

(ii)

the Facility under which such Notes Certificate is issued;

(iii)

the Termination Date of such Notes Certificate;

(iv)

the date of issue of such Notes Certificate;

(v)

the principal amount of such Notes Certificate;

(vi)

the currency of such Notes Certificate; and

(vii)

the provisions of such Notes Certificate relating to the calculation of
interest payable in connection with such Notes Certificate,

and to authenticate and deliver such Notes Certificate to the relevant
Noteholders on the relevant Notes Subscription Date.
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(b)
5.13

5.14

The Agent shall ensure that Notes Certificates are only issued in accordance
with the provisions of this Agreement.

Authentication
(a)

If a Noteholder has requested in writing that a Notes Certificate be issued to it,
the Agent shall arrange for the authentication certificate on each Notes
Certificate to be duly signed by an authorised signatory, following which the
Agent shall notify the Issuer.

(b)

Within 10 Business Days of a written request by the Issuer, the Agent shall
deliver to the Issuer copies of any Notes Certificates which the Agent has
authenticated in respect of Notes issued by the Issuer.

Cancellation, destruction and records
(a)

All Notes Certificates which mature and are paid, are paid in part or are
transferred or assigned in part shall be cancelled forthwith by the Agent. The
Agent shall, as soon as reasonably practicable after each such Termination Date,
Transfer Date or repayment date (as applicable):
(i)

notify the Issuer of the aggregate principal amount of the Notes
Certificates which have been paid and cancelled, transferred or assigned
(as applicable) on such Termination Date, payment date or Transfer
Date (as applicable);

(ii)

procure that the repaid, transferred, assigned or cancelled Notes
Certificates in its possession have been destroyed (unless otherwise
previously instructed by the Issuer); and

(iii)

in respect of Notes Certificates that have been partially paid, transferred
or assigned and if a Noteholder so requests, issue a new Notes Certifica te
in respect of its registered holding reflecting such payment, transfer or
assignment (as applicable).

(b)

The Agent shall keep a full and complete record of all Notes Certificates and of
their issue, payment, cancellation and destruction and of all replacement Notes
Certificates issued in substitution for lost, stolen, mutilated, defaced or
destroyed Notes Certificates.

(c)

The Agent may cause to be issued replacement Notes Certificates in place of
Notes Certificates which have been lost, stolen, mutilated, defaced or destroyed
and the Issuer will cause replacement blank Notes Certificates to be delivered
to the Agent for this purpose upon the provision by the holder of the Notes
Certificates to the Issuer of such evidence and indemnity in favour of:

(d)

(i)

the Issuer as the Issuer shall reasonably require; and

(ii)

the Agent that is sufficient in the judgment of the Agent to protect the
Agent from any loss that it may suffer if a Note Certificate is replaced.

The Agent shall update the Notes Register by cancelling any Notes Certifica tes
which have been replaced.
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SECTION 4
REDEMPTION AND CANCELLATION
6.

REDEMPTION
(a)

The Issuer shall redeem the principal amount of any Facility A Notes in full on
the Termination Date.

(b)

The Issuer shall redeem the principal amount of any Facility B Notes in full on
the Termination Date.

(c)

The Issuer shall redeem the principal amount of any Facility C Notes in full on
the Termination Date.

(d)

The Issuer may not require the Noteholders to subscribe for any further Facility
A Notes, Facility B Notes or Facility C Notes which have been redeemed.

7.

ILLEGALITY, VOLUNTARY REDEMPTION AND CANCELLATION

7.1

Illegality
If, after the date of this Agreement (or, if later, the date the relevant Noteholder becomes
a Party), it becomes unlawful in any applicable jurisdiction for a Noteholder to perform
any of its obligations as contemplated by this Agreement or to fund or maintain its
participation in any Notes Subscription or to subscribe for or hold or continue to hold
any Note or (without prejudice to, for the avoidance of doubt, Clause 14 (Mitigation by
the Noteholders)) it becomes unlawful for any Affiliate of a Noteholder for that
Noteholder to do so:

7.2

(a)

that Noteholder shall promptly notify the Agent upon becoming aware of that
event and the Agent shall notify the Issuer as soon as reasonably practicable
after receiving such notice;

(b)

upon the Agent notifying the Issuer, the Commitment of that Noteholder will be
immediately reduced and cancelled to the extent necessary to comply with
applicable laws; and

(c)

the Issuer shall redeem the principal amount of the Notes by the amount
necessary to comply with such applicable laws held by that Noteholder (or
procure the transfer of that Noteholder’s subscription at par to another
Noteholder willing to accept such transfer) on or prior to the date specified by
the Noteholder in the notice delivered to the Agent (being no earlier than the
last day of any applicable grace period permitted by law).

Voluntary cancellation
(a)

Subject to paragraph (c) below, the Issuer may, if it gives the Agent not less
than five Business Days’ (or such shorter period as the Agent, acting on the
instructions of the Majority Noteholders participating in that Facility, may
agree) prior notice, cancel the whole or any part (being a minimum amount of
£1,000,000 and an integral multiple of £1,000,000 (or their respective
equivalents in other currencies)) of an Available Facility.
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7.3

7.4

(b)

Any cancellation under this Clause 7.2 shall reduce the Commitments of the
Noteholders rateably under that Facility.

(c)

The Issuer shall not cancel any part of the Available Commitment with respect
to Facility B or Facility C unless there is no Available Commitment with respect
to Facility A.

Voluntary redemption of Notes
(a)

Subject to Clause 10.5 (Redemption Fee) and paragraph (b) below, the Issuer
may if it gives the Agent not less than five Business Days’ prior notice, redeem
the whole or any part of any Facility A Notes, Facility B Notes or Facility C
Notes (but, if in part, being an amount that reduces the amount of such Notes
by a minimum amount of £1,000,000 (or its equivalent in other currencies) and
an integral multiple of £1,000,000 (or their respective equivalent in other
currencies)).

(b)

A redemption made under this Clause 7.3 must be applied to reduce the
outstanding principal amount under all Facilities on a pro rata basis.

(c)

The Issuer may not re-issue any Notes which are redeemed pursuant to this
Clause 7.3.

Right of cancellation and redemption in relation to a single Noteholder
(a)

Without prejudice to Clause 34.6 (Replacement of Noteholder), if:
(i)

any Additional Amounts are required to be paid under Clause 11.2 (Tax
Gross-Up) as a result of either (i) a change in, or amendment to, the law
of a Relevant Taxing Jurisdiction; or (ii) a change in or amendment to,
or the introduction of, an official position regarding the applicatio n,
administration or interpretation of such laws, treaties, regulations or
rulings of a Relevant Taxing Jurisdiction;

(ii)

any Finance Party claims indemnification from an Obligor under Clause
11.3 (Tax Indemnity) or Clause 12.1 (Increased Costs); or

(iii)

any Noteholder becomes a Defaulting Noteholder, then the Issuer may:
(A)

require the transfer or assignment in accordance with this
Agreement of all or any part of that Noteholder’s Commitme nts
and the principal amount of the Notes held by that Noteholder to
a person nominated by the Issuer willing to accept that transfer
or assignment; or

(B)

give the Agent notice of cancellation of all or any part of that
Noteholder’s Commitments and the Issuer’s intention to procure
the redemption of all or any part of the principal amount of the
Notes held by that Noteholder, whereupon the relevant part of
the Commitments of that Noteholder shall immediately be
reduced to zero.
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(b)

On the day which is 3 Business Days after the Issuer has given notice under
paragraph (a)(iii) above (or, if earlier, the date specified by the Issuer in that
notice), the Issuer shall redeem the principal amount of the Notes held by that
Noteholder together with, in each case, all interest and other amounts accrued
under the Finance Documents.

8.

MANDATORY REDEMPTION EVENTS

8.1

Exit
Without prejudice to Clause 10.5 (Redemption Fee), upon the occurrence of a Change
of Control the Issuer shall promptly notify the Agent upon becoming aware of that event
and each Noteholder shall be entitled to require, by written notice to the Issuer received
not later than the date 30 days after the date on which the Agent was notified that such
event has occurred or will occur, that:

8.2

(a)

all amounts payable under the Finance Documents by the Obligors to that
Noteholder will become immediately due and payable and the Issuer will
immediately redeem or procure the redemption of all Notes held by that
Noteholder; and

(b)

the undrawn Commitments of that Noteholder will be cancelled and such
Noteholder shall have no obligation to subscribe for further Notes requested
under this Agreement.

Disposal Proceeds
(a)

For the purposes of this Clause 8.2:
“Disposal Proceeds” means the Net Available Cash of any Asset Dispositio n
made by any member of the Group other than Excluded Disposal Proceeds and
including, for the avoidance of doubt, Excluded Disposal Proceeds falling under
paragraph (i) of the definition thereof that have not been reinvested within the
reinvestment period in accordance thereunder; and
“Excluded Disposal Proceeds” means the Net Available Cash of any Asset
Disposition:
(i)

which are to be applied, or are contractually committed to be applied,
within 365 days after the date of the relevant Asset Disposition (and, if
contractually committed to be applied, such proceeds are actually
applied within 180 days after entering into the relevant binding contract)
(“reinvestment period”) in re-investment into non-current assets of the
UK&I Subsidiaries that will constitute Charged Property and be used or
useful in their business in an amount not exceeding £10,000,000 in any
Financial Year and £30,000,000 in aggregate over the life of the
Facilities (respectively, when aggregated with Permitted Asset Swaps);

(ii)

made in the ordinary course of business of the Group; or

(iii)

made in connection with a Permitted Sale;
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(b)

Subject to Clause 10.5 (Redemption Fee), the Issuer shall redeem the principa l
amount of the Notes in an amount equal to the amount of any Disposal Proceeds
in amounts which reduce any Facility A Notes, Facility B Notes and Facility C
Notes by the same proportion and, as within Facility A, pro rata to each Facility
A Note and, as within Facility B, pro rata to each Facility B Note and, as within
Facility C, pro rata to each Facility C Note, provided that Facility B Notes and
Facility C Notes will only be redeemed after the end of the Availability Period
for Facility B or Facility C (as the case may be), in each case within 10 Business
Days of receipt of the Disposal Proceeds, provided further that such
redemption of the principal amount of the Notes in an amount equal to the
amount of any Disposal Proceeds (or any part thereof) shall only be required to
be so applied in redemption of the Notes if such proceeds are not otherwise
required to be applied under the terms of the Super Senior Facility Agreement
and any Excluded Disposal Proceeds shall be construed accordingly.

(c)

The Issuer shall ensure that any Disposal Proceeds or any Excluded Disposal
Proceeds falling under paragraph (i) of the definition thereof shall be credited
to the balance of a bank account that is maintained with Barclays Bank plc or
an Acceptable Bank and in each case subject to Transaction Security.

(d)

The Issuer shall, in the case of an Asset Disposition giving rise to Disposal
Proceeds or Excluded Disposal Proceeds falling under paragraph (i) of the
definition thereof:
(i)

at the same time as the next set of Financial Statements are delivered
(or, if earlier, were required to be delivered) to the Agent immediate ly
after that Asset Disposition (such Financial Statements being the
“Relevant Financial Statements”), deliver a certificate to the Agent,
signed by the chief operating officer, the chief financial officer or a
member of the senior management of the Group, containing details of
the Asset Disposition including the date of such Asset Disposition and
the amount of the Net Available Cash of such Asset Disposition; and

(ii)

at the same time as each set of Financial Statements are delivered (or, if
earlier, were required to be delivered) to the Agent immediately after the
Relevant Financial Statements are delivered (or, if earlier, were required
to be delivered) to the Agent pursuant to paragraph (d)(i) above, deliver
a certificate to the Agent, signed by the chief operating officer, the chief
financial officer or a member of the senior management of the Group,
containing details of: (A) any reinvestment of Excluded Disposal
Proceeds under paragraph (i) of the definition thereof made during the
relevant fiscal quarter including the amount that has been reinvested and
the assets into which such Excluded Disposal Proceeds have been
reinvested; and (B) the aggregate amount of Excluded Disposal
Proceeds under paragraph (i) of the definition thereof in respect of Asset
Dispositions in the relevant Financial Year and since the Restructur ing
Effective Date.
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8.3

Notices of Cancellation or Redemption
Any notice of cancellation, redemption, authorisation or other election given by any
Party under Clause 7 (Illegality, Voluntary redemption and Cancellation) shall, unless
a contrary indication appears in this Agreement, specify the date or dates upon which
the relevant cancellation or prepayment is to be made and the amount of that
cancellation or redemption.

8.4

Interest and other amounts
Subject to Clause 10.5 (Redemption Fee), any redemption under this Agreement shall
be made together with accrued interest on the amount redeemed and without premium
or penalty.

8.5

No re-issuance of Notes
The Issuer may not re-issue any Notes which are redeemed.

8.6

Redemption in accordance with Agreement
The Issuer shall not redeem the principal amount of any part of the Notes or cancel all
or any part of the Commitments except at the times and in the manner expressly
provided for in this Agreement.

8.7

No reinstatement of Commitments
Except as otherwise provided for in the Finance Documents, no amount of the Total
Commitments cancelled under this Agreement may be subsequently reinstated.

8.8

Agent’s receipt of Notices
If the Agent receives a notice under Clause 7 (Illegality, Voluntary redemption and
Cancellation) it shall promptly forward a copy of that notice or election to either the
Issuer or the affected Noteholder, as appropriate.

8.9

Effect of Redemption on Commitments
If the principal amount of any Note is redeemed, an amount of that Noteholder’s
Commitments (equal to the amount of the Note which is redeemed) in respect of that
Facility will, to the extent not already cancelled in accordance with any other provision
of this Agreement, be deemed to be immediately and automatically cancelled on the
date of redemption.

8.10

No prepayment or holding account
(a)

Pending payment of amounts due and payable under the Finance Documents.
no member of the Group shall be required to deposit any amount in any
prepayment, holding or blocked account prior to such payment.

(b)

To the extent that any provision of the Finance Documents provides or allows
for the Group to use any amount for the purchase of or investment in assets
and/or the general corporate purposes of the Group (or any similar construct),
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pending that application such amount may be used to repay or prepay any
amount outstanding under any Facility.
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SECTION 5
COSTS OF NOTES
9.

INTEREST

9.1

Calculation of interest
Subject to Clause 9.4 (Capitalisation of Interest), each Note will bear interest for each
Interest Period at the percentage rate per annum which is equal to the applicable Margin.

9.2

Payment of interest
Subject to Clause 9.4 (Capitalisation of Interest), the Issuer shall pay accrued interest
on a Note in cash on (and including in respect of) the last day of each Interest Period
or, if that day is not a Business Day and a PIK Election has not been made in respect of
the relevant Interest Period, such accrued interest shall be payable on the next Business
Day.

9.3

Default interest
(a)

If an Obligor fails to pay any amount payable by it under a Finance Document
on its due date, interest shall accrue on the overdue amount from the due date
up to the date of actual payment (both before and after judgment) at a rate which
is 1 per cent. per annum higher than the rate which would have been payable if
the overdue amount had, during the period of non-payment, constituted a Note
in the currency of the overdue amount for successive Interest Periods, each of a
duration selected by the Agent (acting reasonably). Any interest accruing under
this Clause 9.3 shall be immediately payable by the Obligor on demand by the
Agent.

(b)

If any overdue amount consists of all or part of a Note which became due on a
day which was not the last day of an Interest Period relating to that Note:

(c)

9.4

(i)

the first Interest Period for that overdue amount shall have a duration
equal to the unexpired portion of the current Interest Period relating to
that Note; and

(ii)

the rate of interest applying to the overdue amount during that first
Interest Period shall be 1 per cent. per annum higher than the rate which
would have applied if the overdue amount had not become due.

Default interest accrued under this Clause 9.3 (if unpaid) due by an Obligor, and
arising on an overdue amount will be compounded with the overdue amount at
the end of each Interest Period applicable to that overdue amount but will remain
immediately due and payable.

Capitalisation of Interest
(a)

For the purposes of this Clause 9.4:
“PIK Election” means, in relation to an Interest Period, an election by the Issuer
to capitalise the Margin for the next Interest Period in respect of all Facilities in
accordance with the terms of this Clause 9.4 by delivery of a PIK Election
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Notice to the Agent on or before the date falling 10 Business Days before the
last day of the then current Interest Period provided however that a PIK
Election may only be made in respect of any Interest Periods ending on or before
the second anniversary of the Restructuring Effective Date.
“PIK Election Notice” means a notice substantially in the relevant form set out
in Part II of Schedule 3 (Requests and Notices).
“PIK Margin” means, in respect of a PIK Election:

(b)

9.5

(a)

in relation to any Facility A Note, 9.00 per cent. per annum;

(b)

in relation to any Facility B Note, 9.00 per cent. per annum; and

(c)

in relation to any Facility C Note, 9.00 per cent. per annum.

Notwithstanding anything to the contrary herein, if a PIK Election is made, the
Margin shall not be paid in cash but the PIK Margin shall instead be capitalised
and added to the outstanding principal amount of any Facility A Notes, Facility
B Notes and Facility C Notes, respectively, (but, for the avoidance of doubt,
shall not impact or be deducted from any Available Commitment or any
Available Facility) on the last day of such Interest Period and subsequently
treated for all purposes of this Agreement as part of the principal amount of any
Facility A Notes, Facility B Notes and Facility C Notes, respectively.

Interest Period Terms
(a)

An Interest Period for any of the Notes shall not extend beyond the Termina tio n
Date applicable to the relevant Facility.

(b)

Each Interest Period shall start on the Notes Subscription Date or (if a Note has
already been issued) on the day falling immediately after the last day of its
preceding Interest Period.

(c)

A Note has one Interest Period only.

10.

FEES

10.1

Commitment fee
(a)

(b)

The Issuer shall pay (or procure there is paid) to the Agent (for the account of
the relevant Noteholders) a fee in sterling computed at the rate of:
(i)

3.75 per cent. per annum on that Noteholder’s Available Commitme nt
under Facility B for the Availability Period applicable to Facility B; and

(ii)

3.75 per cent. per annum on that Noteholder’s Available Commitme nt
under Facility C for the Availability Period applicable to Facility C.

No commitment fee is payable to the Agent (for the account of a Noteholder)
on any of a Noteholder’s Available Commitment for any day on which that
Noteholder is a Defaulting Noteholder.
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(c)

10.2

The accrued commitment fee is payable on the last day of each successive
period of three Months which ends during the relevant Availability Period, on
the last day of the relevant Availability Period and, if cancelled in full, on the
cancelled amount of the relevant Noteholder’s Commitment at the time the
cancellation is effective.

Original issue discount
The Issuer shall pay (or procure there is paid) to the Agent (for the account of each
applicable Noteholder, pro rata to their respective Commitments) an original issue
discount in the amount specified below:
(a)

in respect of Facility A Commitments, in an aggregate amount equal to
£2,105,263, payable on the Restructuring Effective Date by way of a deduction
from the proceeds of the Facility A Notes Subscription;

(b)

in respect of Facility B Commitments, in an aggregate amount equal to
£1,052,632, payable on the earlier of:

(c)

10.3

(i)

the date the Facility B Notes are first subscribed for, by way of deduction
from the proceeds of the initial Facility B Notes Subscription; and

(ii)

one Business Day following the cancellation of Facility B at the end of
the Availability Period applicable to Facility B or otherwise (in which
case such fee shall be paid to the Agent for the account of each
applicable Noteholder under Facility B in cash); and

in respect of Facility C Commitments, in an aggregate amount equal to
£3,684,211, payable on the earlier of:
(i)

the date the Facility C Notes are first subscribed for, by way of deduction
from the proceeds of the initial Facility C Notes Subscription; and

(ii)

one Business Day following the cancellation of Facility C at the end of
the Availability Period applicable to Facility C or otherwise (in which
case such fee shall be paid to the Agent for the account of each
applicable Noteholder under Facility C in cash).

Agency fee
The Issuer shall pay (or procure there is paid) to the Agent (for its own account) an
agency fee in the amount and at the times agreed in a Fee Letter, provided that such
fees shall not be payable if the Restructuring Effective Date does not occur.

10.4

Security Agency fee
The Issuer shall pay (or procure there is paid) to the Security Agent (for its own account)
a security agency fee in the amount and at the times agreed in a Fee Letter, provide d
that such fees shall not be payable if the Restructuring Effective Date does not occur.
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10.5

Redemption Fee
The Issuer must pay to the Agent (for the account of each Noteholder) a fee on the date
of cancellation of any part of the Total Commitments or on the date of redemption or
repayment or prepayment of (or the date on which a member of the Group is required
to redeem or repay or prepay) any part of a Note pursuant to this Agreement, includ ing
any repayment following an acceleration of any Notes or any redemption or
cancellation pursuant to Clause 8.1 (Exit) but excluding a redemption or cancellatio n
made pursuant to Clause 7.1 (Illegality), Clause 7.4 (Right of cancellation and
redemption in relation to a single Noteholder) or any redemption or cancellation made
to a Defaulting Noteholder within the meaning of paragraph (a) of that definition, in an
amount equal to:
(a)

in the case of any redemption, repayment, prepayment or cancellation made or
required to be made from and including the Restructuring Effective Date to, but
not including, the date falling 12 Months after the Restructuring Effective Date,
the Make-whole Premium; and

(b)

in the case of any redemption, repayment, prepayment or cancellation made or
required to be made from and including the date falling 12 Months after the
Restructuring Effective Date, the percentage of the amount so redeemed, repaid,
prepaid or cancelled (or required to be redeemed, repaid, prepaid or cancelled)
set out below in the column opposite the date range applicable to the date on
which such redemption, repayment or prepayment is made:
Date

Redemption Fee

From and including the date
falling 12 Months after the
Restructuring Effective Date
to the date falling 24 Months
after the Restructuring
Effective Date

2.00%

From and including the date
falling 24 Months after the
Restructuring Effective Date
to the Termination Date

None
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SECTION 6
ADDITIONAL PAYMENT OBLIGATIONS
11.

TAX GROSS-UP AND INDEMNITIES

11.1

Payments to be Free and Clear

11.2

(a)

Each Obligor must make all payments to be made by it under the Finance
Documents without any Tax Deduction, in each case unless a Tax Deduction is
required by law.

(b)

If an Obligor is required by law to make a Tax Deduction it shall make that Tax
Deduction within the time allowed and in the minimum amount required by law
and shall make any payment required in connection with any Tax Deduction
within the time allowed and in the minimum amount required by law.

Tax Gross-Up
(a)

If an Obligor or a Noteholder becomes aware that an Obligor is required by law
to make a Tax Deduction (or that there is a change in the rate or the basis of any
Tax Deduction) it shall promptly notify the Agent of such requirement or
change. If the Agent receives such notification from a Noteholder or an Obligor
it shall promptly notify the affected Parties.

(b)

If a Tax Deduction for or on account of any Tax imposed or levied by or on
behalf of a Relevant Taxing Jurisdiction is required by law from any payments
made by the Issuer or any Guarantor (including payments of principa l,
redemption price, premium, if any, or interest) in respect of the Notes or a
Guarantee, the Issuer or relevant Guarantor will, subject to paragraph (d) below,
pay (together with such payments) such additional amounts (“Additio nal
Amounts”) as may be necessary in order that the net amount received in respect
of such payments by the Noteholders after such Tax Deduction (including any
Tax Deduction from such Additional Amounts) will equal the amount which
would have been received in respect of such payments on any Note or Guarantee
in the absence of such Tax Deduction.

(c)

Within 30 days after making any Tax Deduction or a payment which it is
required to make in connection with any Tax Deduction, the Obligor making
that Tax Deduction or payment shall deliver to the Agent for the relevant Party,
an original receipt or certified copy thereof, or a statement under Section 975 of
the Income Tax Act 2007 or evidence satisfactory to that Party (acting
reasonably) that the Tax Deduction has been made or (as applicable) that any
payment which is required in connection with any Tax Deduction has been
made to the relevant Tax authority or other person.

(d)

The Issuer is not required to pay Additional Amounts to a Noteholder under
paragraph (b) above by reason of a Tax Deduction for or on account of:
(i)

any Tax that would not have been so imposed but for the existence of
any present or former connection between the relevant Noteholder or the
beneficial owner of a Note (or between a fiduciary, settlor, beneficiar y,
member of shareholder or possessor of power over the relevant
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Noteholder or beneficial owner, if the relevant Noteholder or beneficia l
owner is an estate, nominee, trust, partnership, limited liability company
or corporation) and the Relevant Taxing Jurisdiction (including being a
citizen or resident or national of, or carrying on a business or
maintaining a permanent establishment in, or being physically present
in, the Relevant Taxing Jurisdiction) but excluding, in each case, any
connection arising solely from the acquisition, ownership or holding of
such Note or the receipt of any payment in respect thereof;

11.3

(ii)

any Tax that is imposed by reason of the failure by the Noteholder or the
benefixial owner of a Note to comply with a written request of the
relevant Obligor addressed to the Noteholder, after reasonable notice, to
provide certification, information, documents or other evidence
concerning the nationality, residence or identity of the Noteholder or
such beneficial owner or to make any declaration or similar claim or
satisfy any other reporting requirement relating to such matters, which
is required by a statute, treaty, regulation or administrative practice of
the Relevant Taxing Jurisdiction as a precondition to exemption from all
of such Tax Deduction;

(iii)

any Tax that is payable otherwise than by deduction or withholding from
a payment of the principal of, premium, if any, or interest, if any on the
Notes;

(iv)

any estate, inheritance, gift, sales, excise, transfer, personal property or
similar Tax, assessment or other governmental change;

(v)

any Tax that has been imposed in connection with a Note presented for
payment (where presentation is permitted or required for payment) by
or on behalf of a Noteholder who would have been able to mitigate such
Tax Deduction by presenting the relevant Note to, or otherwise
accepting payment from, another paying agent;

(vi)

any Tax that would not have been required had the Noteholder presented
the Note for payment (where presentation is permitted or required for
payment) within 15 days after the relevant payment was first made
available for payment to the Noteholder;

(vii)

any combination of the above; or

(viii)

would not have been required where, had the beneficial owner of the
Note been the Noteholder, such beneficial owner would not have been
entitiled to Additional Amounts under paragraph (b) above by reason of
any of clauses (i) – (vii) above.

Tax Indemnity
(a)

Except as provided by paragraph (b) below, the Obligors’ Agent shall, or shall
procure that another member of the Group will, within 3 Business Days of
demand by the Agent, indemnify a Finance Party against any loss, liability or
cost which that Finance Party determines will be or has been (directly or
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indirectly) suffered for or on account of Tax by that Finance Party in respect of
a Finance Document.
(b)

Paragraph (a) above shall not apply:
(i)

with respect to any Tax assessed on a Finance Party under the laws of
the jurisdiction in which:
(A)

that Finance Party is incorporated or, if different, the jurisdic tio n
(or jurisdictions) in which that Finance Party is treated as
resident for Tax purposes; or

(B)

that Finance Party’s Facility Office is located in respect of
amounts received or receivable in that jurisdiction; or

(C)

where the relevant Finance Party is not a bank, under the law of
any jurisdiction in which that Finance Party carries out a key
entrepreneurial risk taking function in connection with a Finance
Document,

if that Tax is imposed on or calculated by reference to the net income
received or receivable (but not any sum deemed to be received or
receivable) by that Finance Party; or
(ii)

if and to the extent that any such loss, liability or cost:
(A)

is compensated for by a payment of an Additional Amount
pursuant to paragraph (b) of Clause 11.2 (Tax Gross-Up) or
would have been so compensated but for the operation of the
exclusions in sub-paragraphs (i), (ii), (v), (vi) and (to the extent
that such paragraphs apply to the foregoing) (vii) and (viii) of
Clause 11.2(d) (Tax Gross-Up);

(B)

is compensated for by a payment under Clause 11.5 (Stamp
Taxes);

(C)

is attributable to, or arises as a consequence of, a Bank Levy;

(D)

is suffered or incurred by a Finance Party which has not notified
the Agent in writing within six months of becoming aware of
such loss, liability or cost; or

(E)

relates to a FATCA Deduction required to be made by any Party.

(c)

A Finance Party making, or intending to make, a claim under paragraph (a)
above shall promptly notify the Agent of the event which will give, or has given,
rise to the claim, following which the Agent will notify the Obligors’ Agent and
the affected Obligor.

(d)

A Finance Party shall, on receiving a payment from an Obligor under paragraph
(a) above, notify the Agent.
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11.4

Tax Credits
If an Obligor makes a payment of an Additional Amount and the relevant Finance Party
determines that it has obtained and utilised on a standalone or an affiliate group basis a
Tax Credit which is attributable to that payment of an Additional Amount (or an
increased payment of which that Additional Amount forms part), that Finance Party
shall pay to the relevant Obligor such amount as that Finance Party determines will
leave that Finance Party (after that payment) in the same after-Tax position as it would
have been in if payment of the Additional Amount had not been made by that Obligor.

11.5

Stamp Taxes
The Issuer shall, or shall procure that another member of the Group will, within 3
Business Days of demand by the Agent, indemnify each Finance Party against any cost,
loss or liability that Finance Party incurs in relation to any stamp duty, registration or
other similar Tax payable in respect of any Finance Document, except for any such Tax
payable in connection with (a) any Transfer Certificate, Assignment Agreement or
other document relating to the assignment or transfer by any Noteholder of any of its
rights and/or obligations under any Finance Document, save where such assignment or
transfer occurs at the request of the Issuer pursuant to Clause 14 (Mitigation by the
Noteholders) or any other term of this Agreement, or (b) voluntary registration made
by any Finance Party if such registration is not required by any applicable law and is
not reasonably necessary to evidence, prove, maintain, enforce, compel or otherwise
assert the rights of such Finance Party or obligations of any Party under a Finance
Document.

11.6

VAT
(a)

All amounts expressed to be payable under a Finance Document by any Party
to a Finance Party shall (unless otherwise agreed) be deemed to be exclusive of
any VAT. If VAT is chargeable on any supply made by any Finance Party to
any Party in connection with a Finance Document that Party shall pay to the
Finance Party (in addition to and at the same time as paying the consideratio n
for that supply) an amount equal to the amount of the VAT (in each case unless
the paying Party is obliged by law to account directly to the tax authorities for
such VAT under the reverse charge procedure provided for by Article 196 of
the EC Council Directive 2006/112 and/or any relevant tax provisions of the
jurisdiction in which the Party receives such supply, in which case the paying
Party will pay the relevant amount of VAT to the relevant tax authorities). Any
obligation of a Party to pay any amount in respect of VAT pursuant to this
Clause 11.6 is subject to the relevant Finance Party promptly providing an
appropriate VAT invoice to such Party.

(b)

Any obligation to reimburse or indemnify a Finance Party under this Agreement
in respect of costs and expenses shall not apply to VAT on such costs and
expenses to the extent that the Finance Party reasonably determines that it or
any other member of any group of which it is a member for VAT or is entitled
to credit for or repayment of the VAT.

(c)

If VAT is or becomes chargeable on any supply made by any Finance Party (the
“Supplier”) to any other Finance Party (the “Recipient”) under a Finance
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Document, and any Party other than
required by the terms of any Finance
consideration for that supply to the
reimburse or indemnify the Recipient

11.7

the Recipient (the “Relevant Party”) is
Document to pay an amount equal to the
Supplier (rather than being required to
in respect of that consideration):

(i)

(where the Supplier or any other member of any group of which it is a
member for VAT purposes is the person required to account to the
relevant tax authority for the VAT) the Relevant Party must also pay to
the Supplier (at the same time as paying that amount) an additiona l
amount equal to the amount of the VAT. The Recipient must (where this
paragraph (i) applies) promptly pay to the Relevant Party an amount
equal to any credit or repayment the Recipient or any other member of
any group of which it is a member for VAT purposes receives from the
relevant tax authority which the Recipient reasonably determines relates
to the VAT chargeable on that supply; and

(ii)

(where the Recipient or any other member of any group of which it is a
member for VAT purposes is the person required to account to the
relevant tax authority for the VAT) the Relevant Party must promptly,
following demand from the Recipient, pay to the Recipient an amount
equal to the VAT chargeable on that supply but only to the extent that
the Recipient reasonably determines that it or any other member of any
group of which it is a member for VAT purposes is not entitled to credit
or repayment from the relevant tax authority in respect of that VAT.

FATCA information
(a)

Subject to paragraph (c) below, each Party shall, within 10 Business Days of a
reasonable request by another Party:
(i)

(b)

confirm to that other Party whether it is:
(A)

a FATCA Exempt Party; or

(B)

not a FATCA Exempt Party; and

(ii)

supply to that other Party such forms, documentation and other
information relating to its status under FATCA as that other Party
reasonably requests for the purposes of that other Party’s complia nce
with FATCA;

(iii)

supply to that other Party such forms, documentation and other
information relating to its status as that other Party reasonably requests
for the purposes of that other Party’s compliance with any other law,
regulation, or exchange of information regime.

If a Party confirms to another Party pursuant to paragraph 11.7(a)(i) above that
it is a FATCA Exempt Party and it subsequently becomes aware that it is not,
or has ceased to be a FATCA Exempt Party, that Party shall notify that other
Party reasonably promptly.
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(c)

(d)

11.8

Paragraph (a) above shall not oblige any Finance Party to do anything, and
paragraph 11.7(a)(iii) above shall not oblige any other Party to do anything
which would or might in its reasonable opinion constitute a breach of:
(i)

any law or regulation;

(ii)

any fiduciary duty; or

(iii)

any duty of confidentiality.

If a Party fails to confirm whether or not it is a FATCA Exempt Party or to
supply forms, documentation or other information requested in accordance with
paragraph (a)(i) or (ii) above (including, for the avoidance of doubt, where
paragraph (c) above applies), then such Party shall be treated for the purposes
of the Finance Documents (and payments under them) as if it is not a FATCA
Exempt Party until such time as the Party in question provides the requested
confirmation, forms, documentation or other information.

FATCA Deduction
(a)

Each Party may make any FATCA Deduction it is required to make by FATCA,
and any payment required in connection with that FATCA Deduction, and no
Party shall be required to increase any payment in respect of which it makes
such a FATCA Deduction or otherwise compensate the recipient of the payment
for that FATCA Deduction.

(b)

Each Party shall promptly, upon becoming aware that it must make a FATCA
Deduction (or that there is any change in the rate or the basis of such FATCA
Deduction) notify the Party to whom it is making the payment and, in addition,
shall notify the Issuer and the Agent and Agent shall notify the other Finance
Parties.

12.

INCREASED COSTS

12.1

Increased Costs
(a)

Subject to Clause 12.3 (Exceptions), the Issuer shall, within five Business Days
of a demand by the Agent, pay (or procure payment) for the account of a Finance
Party the amount of any Increased Costs incurred by that Finance Party or any
of its Affiliates as a result of (i) the introduction of or any change in (or in the
interpretation, administration or application of) any law or regulation or (ii)
compliance with any law or regulation, in each case made after the date it
became a Finance Party under this Agreement and not known to be coming into
force as at the date of this Agreement or the date on which it became a Finance
Party under this Agreement.

(b)

In this Agreement:
“Bank Levy” means any amount payable by any Finance Party or any of its
Affiliates on the basis of or in relation to its balance sheet or capital base or any
part of it or its liabilities or minimum regulatory capital or any combinatio n
thereof (including the UK bank levy as set out in the Finance Act 2011, the
French taxe bancaire de risque systémique as set out in Article 235 ter ZE of
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the French code général des impôts, the German bank levy as set out in the
German Restructuring Fund Act 2010, in each case as amended or re-enacted,
and any tax in any jurisdiction levied on a similar basis) which has been
formally announced and either published in draft or as a detailed proposal
(though not yet enacted into law) at (i) in the case of an Original Noteholder,
the date of this Agreement and (ii) in the case of a New Noteholder or Increase
Noteholder, the date on which such Noteholder accedes as a Party to this
Agreement.
“Basel II” means “International Convergence of Capital Measurement and
Capital Standards, a Revised Framework” published by the Basel Committee
on Banking Supervision in June 2004.
“Basel III” means:
(i)

the agreements on capital requirements, a leverage ratio and liquid ity
standards contained in “Basel III: A global regulatory framework for
more resilient banks and banking systems”, “Basel III: Internatio na l
framework for liquidity risk measurement, standards and monitor ing”
and “Guidance for national authorities operating the countercyclic a l
capital buffer” published by the Basel Committee on Banking
Supervision in December 2010, each as amended, supplemented or
restated prior to the date of this Agreement;

(ii)

the rules for global systemically important banks contained in “Global
systemically important banks: assessment methodology and the
additional loss absorbency requirement – Rules text” published by the
Basel Committee on Banking Supervision in November 2011 as
amended, supplemented or restated prior to the date of this Agreement;

(iii)

any further guidance or standards published by the Basel Committee on
Banking Supervision relating to “Basel III” prior to the date of this
Agreement; and

(iv)

any other law or regulation which implements Basel III (in each case if
published prior to the date of this Agreement).

“Increased Costs” means:
(i)

a reduction in the rate of return from a Facility or on a Finance Party’s
(or its Affiliate’s) overall capital;

(ii)

an additional or increased cost; or

(iii)

a reduction of any amount due and payable under any Finance
Document,

which is incurred or suffered by a Finance Party or any of its Affiliates to the
extent that it is attributable to that Finance Party or that Affiliate having entered
into or funding or performing its obligations under any Finance Document.
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12.2

Increased cost claims
(a)

A Finance Party intending to make a claim pursuant to Clause 12.1 (Increased
Costs) shall notify the Agent of the event giving rise to the claim, following
which the Agent shall promptly notify the Issuer.

(b)

Each Finance Party shall, at the same time as it notifies the Agent of the amount
of its Increased Costs, provide the Agent with a certificate (giving reasonab le
details of the circumstances giving rise to such claim and of the calculation of
the Increased Cost) confirming:
(i)

the amount of its Increased Costs; and

(ii)

that it is making an equivalent claim for such Increased Costs generally
under all other loan or credit facility made available by it to corporate
borrowers,

following which the Agent shall promptly forward the certificate to the Issuer.
12.3

Exceptions
Clause 12.1 (Increased Costs) does not apply to the extent any Increased Cost is:
(a)

attributable to a Tax Deduction required by law to be made by an Obligor;

(b)

compensated for by Clause 11.3 (Tax Indemnity) (or would have been
compensated for under Clause 11.3 (Tax Indemnity) but was not so compensated
solely because any of the exclusions in Clause 11.3 (Tax Indemnity) applied);

(c)

attributable to Basel II, Basel III or any Bank Levy (or any payment attributab le
to or liability arising as a consequence of any Bank Levy);

(d)

attributable to a FATCA Deduction required to be made by a Party;

(e)

attributable to the wilful breach by the relevant Finance Party or its Affiliates of
any law, regulation or treaty or the terms of any Finance Document;

(f)

not notified in accordance with paragraph (ii) of Clause 12.2 (Increased Cost
Claims); or

(g)

not notified in writing to the Agent within six months of the Finance Party
becoming aware of it.

13.

OTHER INDEMNITIES

13.1

Currency indemnity
(a)

If any sum due from an Obligor under the Finance Documents (a “Sum”), or
any order, judgment or award given or made in relation to a Sum, has to be
converted from the currency (the “First Currency”) in which that Sum is
payable into another currency (the “Second Currency”) for the purpose of:
(i)

making or filing a claim or proof against that Obligor; or
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(ii)

obtaining or enforcing an order, judgment or award in relation to any
litigation or arbitration proceedings,

then:

(b)

13.2

(A)

that Obligor shall as an independent obligation, within five
Business Days of demand, indemnify each Finance Party to
whom that Sum is due against any cost, loss or liability arising
out of or as a result of the conversion including any discrepancy
between (A) the rate of exchange used to convert that Sum from
the First Currency into the Second Currency and (B) the rate or
rates of exchange available to that person at the time of its receipt
of that Sum; and

(B)

if the amount resulting the conversion is greater than the relevant
Sum due, the relevant Finance Party will, unless a Declared
Default has occurred and is continuing, refund and transfer any
such excess amount to the relevant Obligor for its account.

Each Obligor waives any right it may have in any jurisdiction to pay any amount
under the Finance Documents in a currency or currency unit other than that in
which it is expressed to be payable.

Other indemnities
The Issuer shall (or shall procure that an Obligor will), within five Business Days of
demand (which demand shall be accompanied by reasonable calculations or details of
the amount demanded), indemnify each Finance Party against any cost, loss (but
excluding Margin) or liability incurred by that Finance Party as a result of:

13.3

(a)

the occurrence of any Event of Default;

(b)

a failure by an Obligor to pay any amount due under a Finance Document on its
due date, including without limitation, any cost, loss or liability arising as a
result of Clause 27 (Sharing Among the Finance Parties);

(c)

no prepayment or redemption being made on the date specified following
delivery by the Issuer of a conditional or revocable notice of cancellation or
redemption or prepayment;

(d)

funding, or making arrangements to fund, its participation in a Notes
Subscription requested by an Issuer in a Notes Subscription Request but not
issued by reason of the operation of any one or more of the provisions of this
Agreement (other than by reason of default or negligence by that Finance Party
alone); or

(e)

a Note (or part of a Note) not being redeemed in accordance with a notice of
redemption given by the Issuer or as required by this Agreement.

Indemnity to the Agent
The Issuer shall (or shall procure that an Obligor will), within five Business Days of
demand (which demand shall be accompanied by reasonable calculations or details of
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the amount demanded), indemnify the Agent against any cost, loss or liability incurred
by the Agent (acting reasonably) as a result of:
(a)

investigating any event which it reasonably believes is a Default (provided that
if after doing so it is established that such event is not a Default, the cost, loss
or liability of investigation shall be for the account of the Noteholders);

(b)

acting or relying on any notice, request or instruction which it reasonably
believes to be genuine, correct and appropriately authorised;

(c)

entering into or performing any foreign exchange contract for the purposes of
paragraph (b) of Clause 28.10 (Change of currency);

(d)

instructing lawyers, accountants, tax advisers, surveyors or other professiona l
advisers or experts as expressly permitted under this Agreement (provided that
the Issuer has given its consent (or, if an Event of Default has occurred and is
continuing, the Issuer has been consulted) as to the identity of any such lawyers,
accountants, tax advisers, surveyors or professional advisers or experts,
provided further that such consent shall not to be unreasonably withheld or
delayed by the Issuer and shall be deemed given if the Issuer does not respond
within three Business Days of a written request); or

(e)

(otherwise than by reason of the Agent’s gross negligence or wilful misconduc t)
in acting as Agent under the Finance Documents.

14.

MITIGATION BY THE NOTEHOLDERS

14.1

Mitigation

14.2

(a)

Each Finance Party shall, in consultation with the Issuer, take all reasonable
steps to mitigate any circumstances which arise and which would result in any
amount becoming payable under or pursuant to, or cancelled pursuant to, any of
Clause 7.1 (Illegality) or Clause 12 (Increased Costs) including (but not limited
to) transferring or assigning its rights and obligations under the Finance
Documents to another Affiliate or Facility Office or nominating its Affiliate or
Facility Office for communication under the Finance Documents.

(b)

Paragraph (a) above does not in any way limit the obligations of any Obligor
under the Finance Documents.

(c)

Each Noteholder must satisfy all applicable legal and regulatory requireme nts
for lending to the Issuer other than as a result of a change in law or regulatio n
occurring after the date on which it becomes a Noteholder under this
Agreement.

Limitation of liability
(a)

The Issuer shall (or shall procure that an Obligor will) within five Business Days
indemnify each Finance Party for all costs and expenses reasonably incurred by
that Finance Party as a result of steps taken by it under Clause 14.1 (Mitigation).
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(b)

A Finance Party is not obliged to take any steps under paragraph (a) of Clause
14.1 (Mitigation) if, in the opinion of that Finance Party (acting reasonably), to
do so might be prejudicial to it.

15.

COSTS AND EXPENSES

15.1

Transaction expenses
The Issuer shall promptly on demand after receipt of the corresponding invoice pay (or
procure payment) to the Original Noteholders, Agent and the Security Agent the
amount of all properly incurred third party out-of-pocket costs and expenses (includ ing
legal fees subject to any caps agreed by the parties acting reasonably and notarial costs
(if any)) properly incurred by any of them in connection with the negotiatio n,
preparation, printing, execution and perfection of:
(a)

this Agreement and any other Finance Document executed on or prior to the
date of this Agreement; and

(b)

any other Finance Documents (other than Transfer Certificates or Assignme nt
Agreements) executed after the date of this Agreement,

subject in each case to the Restructuring Effective Date having occurred (other than in
respect of legal fees and notarial costs) and on a basis and up to an amount as agreed
between the Original Noteholders, the Agent or the Security Agent (as applicable) and
the Issuer from time to time.
15.2

Amendment costs
If:
(a)

an Obligor requests an amendment, waiver, consent or release in relation to any
Finance Document or any release of any Transaction Security; or

(b)

an amendment is required pursuant to Clause 28.10 (Change of currency),

the Issuer shall, within 10 Business Days of demand after receipt of the corresponding
invoice, reimburse (or procure reimbursement of) each Finance Party for the amount of
all properly incurred third party out-of-pocket costs and expenses (including legal fees
subject to any caps agreed by the parties acting reasonably and notarial costs (if any))
properly incurred by such Finance Party in responding to, evaluating, negotiating or
complying with that request or requirement.
15.3

Enforcement and preservation costs
The Issuer shall, within five Business Days of demand, pay (or procure there is paid) to
the Agent, Security Agent and each other Finance Party the amount of all costs and
expenses (including legal fees) incurred by the Agent, Security Agent and each other
Finance Party in connection with the enforcement of or the preservation of any rights,
powers and remedies under any Finance Document and the Transaction Security and
any proceedings instituted by or against the Security Agent as a consequence of taking
or holding the Transaction Security or enforcing these rights.
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15.4

Transfer costs and expenses
Save as provided for in Clause 11.5 (Stamp Taxes), if a Finance Party assigns or
transfers any of its rights, benefits or obligations under the Finance Documents no
member of the Group shall be required to pay any fees, costs, expenses or other amounts
relating to, or arising in connection with, that assignment or transfer (including, without
limitation, any Taxes and any amounts relating to the perfection, notarisatio n,
registration or amendment of the Transaction Security during or after the date of this
Agreement).

15.5

Cost Details
(a)

(b)

Notwithstanding any other term of this Agreement or the other Finance
Documents, no member of the Group shall be required to pay any fees, costs,
expenses or other amounts (other than principal, interest and fees set out in
Clause 10 (Fees)) unless:
(i)

it has first been provided with reasonable details of the circumsta nces
giving rise to such payment and of the calculation of the relevant amount
(including, where applicable, details of hours worked, rates and
individuals involved); and

(ii)

in the case of costs and expenses, it has received satisfactory evidence
that such costs and expenses have been properly incurred (including that
all security costs relate only to Transaction Security Documents entered
into, or related actions taken, in accordance with the Agreed Security
Principles or approved in advance by the Issuer).

Paragraph (a) above shall not apply to any costs or expenses described under
Clause 15.3 (Enforcement and preservation costs).
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SECTION 7
GUARANTEE
16.

GUARANTEE AND INDEMNITY

16.1

Guarantee and indemnity
(a)

(b)

16.2

Subject to the limitations and exceptions provided in this Clause 16 or in any
Accession Deed by which it became a Guarantor, each Guarantor irrevocably
and unconditionally jointly and severally:
(i)

guarantees to each Finance Party punctual performance by each other
Obligor of all that Obligor’s obligations under the Finance Documents;

(ii)

undertakes with each Finance Party that whenever another Obligor does
not pay any amount when due (allowing for any applicable grace period)
under or in connection with any Finance Document, that Guarantor shall
immediately on demand pay that amount as if it was the principa l
obligor; and

(iii)

agrees with each Finance Party that if any obligation guaranteed by it is
or becomes unenforceable, invalid or illegal, it will, as an independent
and primary obligation, indemnify that Finance Party immediately on
demand against any cost, loss or liability it incurs as a result of an
Obligor not paying any amount which would, but for such
unenforceability, invalidity or illegality, have been payable by it under
any Finance Document on the date when it would have been due.

The amount payable by a Guarantor under this indemnity will not exceed the
amount it would have had to pay under this Clause 16 if the amount claimed
had been recoverable on the basis of a guarantee.

Continuing Guarantee
This guarantee is a continuing guarantee and will extend to the ultimate balance of sums
payable by any Obligor under the Finance Documents, regardless of any intermed iate
payment or discharge in whole or in part.

16.3

Reinstatement
If any discharge, release or arrangement (whether in respect of the obligations of any
Obligor or any security for those obligations or otherwise) is made by a Finance Party
in whole or in part on the basis of any payment, security or other disposition which is
avoided or must be restored in insolvency, liquidation, administration, examinership or
otherwise, without limitation, then the liability of each Guarantor under this Clause 16
will continue or be reinstated as if the discharge, release or arrangement had not
occurred.

16.4

Waiver of defences
Subject to the limitations and exceptions provided in this Clause 16 or in any Accession
Deed by which it became a Guarantor, the obligations of each Guarantor under this
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Clause 16 will not be affected by an act, omission, matter or thing which, but for this
Clause 16, would reduce, release or prejudice any of its obligations under this Clause
16 (without limitation and whether or not known to it or any Finance Party) including:

16.5

(a)

any time, waiver or consent granted to, or composition with, any Obligor or
other person;

(b)

the release of any other Obligor or any other person under the terms of any
composition or arrangement with any creditor of any member of the Group;

(c)

the taking, variation, compromise, exchange, renewal or release of, or refusal or
neglect to perfect, take up or enforce, any rights against, or security over assets
of, any Obligor or other person or any non-presentation or non-observance of
any formality or other requirement in respect of any instrument or any failure to
realise the full value of any security;

(d)

any incapacity or lack of power, authority or legal personality of or dissolutio n
or change in the members or status of an Obligor or any other person;

(e)

any amendment, novation, supplement, extension restatement (however
fundamental and whether or not more onerous) or replacement of a Finance
Document or any other document or security (provided that the Issuer has given
its consent thereto) including, without limitation, any change in the purpose of,
any extension of or increase in any facility or the addition of any new facility
under any Finance Document or other document or security;

(f)

any unenforceability, illegality or invalidity of any obligation of any person
under any Finance Document or any other document or security; or

(g)

any insolvency or similar proceedings.

Waiver and abandonment of Jersey customary law rights
Without prejudice to the generality of any other waiver granted in any Finance
Document, each Jersey Guarantor irrevocably abandons and waives any right it may
have at any time under Jersey law whether existing or future:

16.6

(a)

whether by virtue of the droit de division or otherwise, to require that any
liability under any Finance Document be divided or apportioned with any other
person or reduced in any manner whatsoever; and

(b)

whether by virtue of the droit de discussion or otherwise, to require that recourse
be had to the assets of any other person before any claim is enforced against that
Jersey Guarantor under any Finance Document.

Guarantor Intent
Without prejudice to the generality of Clause 16.4 (Waiver of defences), but subject to
the limitations and exceptions provided in this Clause 16 or in any Accession Deed by
which it became a Guarantor, each Guarantor expressly confirms that it intends that this
guarantee shall extend from time to time to any (however fundamental and of
whatsoever nature and whether or not more onerous) variation, increase, extension or
addition of or to any of the Finance Documents and/or any facility or amount made
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available under any of the Finance Documents (including pursuant to a Structural
Change), including, without limitation, for the purposes of or in connection with any of
the following: business acquisitions of any nature; increasing working capital; enabling
investor distributions to be made; carrying out restructurings; refinancing existing
facilities; refinancing any other indebtedness; making the Facilities available to new
borrowers; any other variation or extension of the purposes for which any such facility
or amount might be made available from time to time; and any fees, costs and/or
expenses associated with any of the foregoing.
16.7

Immediate recourse
Each Guarantor waives any right it may have of first requiring any Finance Party (or
any trustee or agent on its behalf) to proceed against or enforce any other rights or
security or claim payment from any person before claiming from that Guarantor under
this Clause 16. This waiver applies irrespective of any law or any provision of a Finance
Document to the contrary.

16.8

Appropriations
Until all amounts which may be or become payable by the Obligors under or in
connection with the Finance Documents have been irrevocably paid in full, each
Finance Party (or any trustee or agent on its behalf) may:

16.9

(a)

refrain from applying or enforcing any other moneys, security or rights held or
received by that Finance Party (or any trustee or agent on its behalf) in respect
of those amounts in respect of claims made under this Clause 16, or apply and
enforce the same in such manner and order as it sees fit (whether against those
amounts or otherwise) and no Guarantor shall be entitled to the benefit of the
same; and

(b)

hold in an interest-bearing suspense account any moneys (bearing interest at
market rates) received from any Guarantor in respect of claims made under this
Clause 16 or on account of any Guarantor’s liability under this Clause 16.

Deferral of Guarantors’ rights
(a)

Until all amounts which may be or become payable by the Obligors under or in
connection with the Finance Documents have been irrevocably paid in full and
unless the Agent otherwise directs, no Guarantor will exercise any rights which
it may have by reason of performance by it of its obligations under the Finance
Documents or by reason of any amount being payable, or liability arising, under
this Clause 16:
(i)

to be indemnified by an Obligor;

(ii)

to claim any contribution from any other guarantor of any Obligor’s
obligations under the Finance Documents;

(iii)

to take the benefit (in whole or in part and whether by way of
subrogation or otherwise) of any rights of the Finance Parties under the
Finance Documents or of any other guarantee or security taken pursuant
to, or in connection with, the Finance Documents by any Finance Party;
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(iv)

(other than where the Finance Party has acted fraudulently or with wilful
misconduct ) to bring legal or other proceedings for an order requiring
any Obligor to make any payment, or perform any obligation, in respect
of which any Guarantor has given a guarantee, undertaking or indemnity
under Clause 16.1 (Guarantee and indemnity);

(v)

to exercise any right of set-off against any Obligor; and/or

(vi)

to claim or prove as a creditor of any Obligor in competition with any
Finance Party,

unless and to the extent that the exercise of any such right is necessary or
reasonably advisable to avoid any risk of personal or criminal liability for any
current or former director of that Guarantor.
(b)

If a Guarantor receives any benefit, payment or distribution in relation to such
rights, it shall, other than to the extent such Guarantor is permitted to retain such
benefit, payment or distribution in accordance with the Intercreditor Agreement
hold that benefit, payment or distribution to the extent necessary to enable all
amounts which may be or become payable to the Finance Parties by the Obligors
under or in connection with the Finance Documents to be repaid in full on trust
(to the extent it is able to do so in accordance with any law applicable to it) for
the Finance Parties and shall promptly pay or transfer the same, but subject to
the limitations and exceptions provided in this Clause 16 or in any Accession
Deed by which it became a Guarantor, to the Agent or as the Agent may direct
for application in accordance with Clause 28 (Payment Mechanics). For the
avoidance of doubt, nothing in this Clause shall constitute the creation of a
charge against any Guarantor.

16.10 Release of Guarantors’ right of contribution
If any Guarantor (a “Retiring Guarantor”) ceases to be a Guarantor in accordance
with the terms of the Finance Documents, then on the date such Retiring Guarantor
ceases to be a Guarantor:
(a)

that Retiring Guarantor is released by each other Guarantor from any liability
(whether past, present or future and whether actual or contingent) to make a
contribution to any other Guarantor arising by reason of the performance by any
other Guarantor of its obligations under the Finance Documents; and

(b)

each other Guarantor waives any rights it may have by reason of the
performance of its obligations under the Finance Documents to take the benefit
(in whole or in part and whether by way of subrogation or otherwise) of any
rights of the Finance Parties under any Finance Document or of any other
security taken pursuant to, or in connection with, any Finance Document where
such rights or security are granted by or in relation to the assets of the Retiring
Guarantor.

16.11 Additional security
This guarantee is in addition to and is not in any way prejudiced by any other guarantee
or security now or subsequently held by any Finance Party.
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16.12 Guarantee Limitations: General
(a)

Without limiting any specific exemptions set out below:
(i)

no Obligor’s obligations and liabilities under this Clause 16.12 and
under any other guarantee or indemnity provision in a Finance
Document (the “Guarantee Obligations”) will extend to include any
obligation or liability; and

(ii)

no Transaction Security granted by an Obligor will secure any
Guarantee Obligation,

if to the extent doing so would be unlawful financial assistance (notwithstand ing
any applicable exemptions and/or undertaking of any applicable prescribed
whitewash, summary approval or similar financial assistance procedures) in
respect of the acquisition of shares in itself or its Holding Company under the
laws of its jurisdiction of incorporation.
(b)

If, notwithstanding paragraph (a) above, the giving of the guarantee in respect
of the Guarantee Obligations or Transaction Security would be unlawful
financial assistance, then, to the extent necessary to give effect to paragraph (a)
above, the obligations under the Finance Documents will be deemed to have
been split into two tranches; “Tranche 1” comprising those obligations which
can be secured by the Guarantee Obligations or Transaction Security without
breaching or contravening relevant financial assistance laws and “Tranche 2”
comprising the remainder of the obligations under the Finance Documents. The
Tranche 2 obligations will be excluded from the Guarantee Obligations and will
be allocated to the Facilities to which those obligations relate, to the extent that
that can be determined.

16.13 Limitations on Guarantees
This guarantee does not apply to any liability to the extent that it would result in this
guarantee constituting unlawful financial assistance within the meaning of sections 678
or 679 of the Companies Act 2006 or, in respect of an Obligor incorporated in Ireland
only, section 82 of the Irish Companies Act 2014, or any equivalent and applicable
provisions under the laws of the jurisdiction of incorporation of the relevant Guarantor.
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SECTION 8
REPRESENTATIONS, UNDERTAKINGS AND EVENTS OF DEFAULT
17.

REPRESENTATIONS OF THE OBLIGORS
Each Obligor (to the extent specified) makes the representations and warranties set out
in this Clause 17 to each Finance Party at the times and to the extent specified in Clause
17.30 (Times when representations made) below.

17.1

17.2

Status
(a)

It is duly incorporated, organised or established and validly existing under the
law of its jurisdiction of incorporation, organisation or establishment.

(b)

It and each of its Restricted Subsidiaries (which is a Material Company) has the
power and authority to own its assets and carry on its business as it is now being
conducted where, in each case, failure to do so would have a Material Adverse
Effect.

Binding obligations
Subject to the Legal Reservations and Perfection Requirements:

17.3

(a)

the obligations expressed to be assumed by it under each Finance Document to
which it is a party are legal, valid, binding and enforceable obligations; and

(b)

(without limiting the generality of paragraph (a) above) each Transactio n
Security Document to which it is a party creates the valid security interests
which that Transaction Security Document purports to create.

Non-conflict with other obligations
The entry into and performance by it of, and the transactions contemplated by, the
Finance Documents to which it is a party do not conflict with:

17.4

(a)

any law or regulation applicable to it to the extent that such a conflict has, or
would reasonably be expected to have, a Material Adverse Effect;

(b)

the constitutional documents of any member of the Group in any material
respect; or

(c)

any agreement or instrument binding upon it or its Restricted Subsidiar ies
(which is a Material Company) or any of its or its Restricted Subsidiar ie s’
(which is a Material Company) assets or constitute a default or termina tio n
event (however described) under any such agreement or instrument, in each
case, to the extent that such a conflict, default or termination event has, or would
be reasonably expected to have, a Material Adverse Effect.

Power and authority
It has the power to enter into, perform and deliver, and has taken all necessary action
to authorise its entry into, performance and delivery of, the Finance Documents to
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which it is or will be a party and the transactions contemplated by those Finance
Documents.
17.5

17.6

Authorisations
(a)

Subject to the Legal Reservations and Perfection Requirements (including any
filings required in relation to the Security constituted by the Transactio n
Security Documents), all material Authorisations required to enable it lawfully
to enter into, exercise its rights and comply with its obligations in the Finance
Documents to which it is a party have been (or will by the required date be)
obtained or effected and are (or will by the required date be) in full force and
effect.

(b)

All Authorisations necessary for the conduct of its business have been obtained
or effected and are in full force and effect where failure to obtain or effect such
Authorisations has, or would be reasonably expected to have, a Material
Adverse Effect

No filing or stamp taxes
Under the laws of its Relevant Jurisdiction it is not necessary that any stamp,
registration, notarial or similar Taxes or fees be paid on or in relation to the entry into
the Finance Documents except registration of the security interests created under each
Jersey Security Document on the SIR, listing fees and payment of associated
registration fees.

17.7

Deduction of Tax
Provided the Notes are listed on a recognised stock exchange or admitted to trading on
a multilateral trading facility operated by an EEA-regulated recognised stock exchange
within the meaning of section 987 Income Tax Act 2007, it is not required to make any
deduction for or on account of Tax from any payment it may make under any Finance
Document to a Noteholder.

17.8

Owned IP
All material Intellectual Property (including, for the avoidance of doubt, all trade marks,
service marks, designs, business names, copyrights, design rights, or domain names
containing, or directly used in connection with, the “PizzaExpress” name, but excluding
software or information technology licenses) required by, used by, or is intended to be
used by, the Group in connection with carrying on its business (being the business of
the Group at the date of the Agreement, taken as a whole) form part of the Owned IP
of the UK&I Subsidiaries.

17.9

Governing law and enforcement
Subject to the Legal Reservations and Perfection Requirements:
(a)

the choice of governing law of the Finance Documents to which it is a party will
be recognised and enforced in its Relevant Jurisdictions; and

75

(b)

any judgment obtained in relation to a Finance Document to which it is a party
in the jurisdiction of the governing law of that Finance Document will be
recognised and enforced in its Relevant Jurisdictions.

17.10 Insolvency
(a)

No corporate action, legal proceeding or other formal procedure or step
described in paragraph (a) of Clause 21.7 (Insolvency proceedings) has, in each
case, subject to the thresholds and exceptions set out in those paragraphs and
the other provisions of such Clause 21.7 (Insolvency proceedings), been taken
or, to the knowledge of the Issuer, threatened in relation to it and, in each case,
excluding any such actions, proceedings procedures, steps or processes which
have been discharged, revoked or otherwise lapsed.

(b)

Except to the extent required to achieve a Permitted Transaction, the Obligor
Group (taken as a whole) expects to make payments on its debts as they fall due
in the 10 Months following the Restructuring Effective Date, subject to
management for working capital purposes of payables (excluding payables
relating to borrowed money indebtedness) and taking into account all resources
available to the Obligor Group.

17.11 No default
No Event of Default has occurred or would result from the making of any Notes
Subscription or the entry into or the performance of any Finance Document.
17.12 No misleading information
To its knowledge (having made due and careful enquiry), the written informa tio n
provided by it or on its behalf to the Original Noteholders in connection with this
Agreement prior to the Restructuring Effective Date (including, without limitation, the
Tax Structure Memorandum) by reference to the facts and circumstances then existing
at the time it was provided, taken together as a whole (the “Information”):
(a)

is complete and correct in all material respects on the date the Information is
dated (where applicable) and/or as at the date (if any) at which the Informatio n
therein is provided and/or stated to be given; and

(b)

does not contain any untrue statement of a material fact or omit to state a
material fact which in each case results in the relevant Information being untrue
or misleading in any material respects; and

(c)

all financial projections contained in the Information have been prepared in
good faith and based upon assumptions believed to be reasonable at the time
they were made (it being acknowledged by each Finance Party that any such
projections are subject to significant uncertainties and contingencies and that no
assurance can be given that the projections will be realised).

17.13 Financial Statements
(a)

So far as the Issuer is aware (having made due and careful enquiry), the Origina l
Financial Statements:
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(b)

(c)

(i)

were prepared in all material respects in accordance with the Accounting
Principles consistently applied (unless specified otherwise in such
Original Financial Statements, including any notes thereto); and

(ii)

give a true and fair view of the Issuer’s consolidated financia l condition
as at the end of, and consolidated results of operation for, the period to
which they are expressed to relate.

The most recent financial statements and Monthly Report delivered by the
Issuer pursuant to Clause 19 (Information Undertakings):
(i)

have been prepared in all material respects in accordance with the
Accounting Principles consistently applied (unless specified otherwise
in such financial statements, including any notes thereto, and to the
extent appropriate in the context of the type of the financial statements
so delivered or, in the case of the Monthly Reports, to the extent
appropriate for unaudited financial statements); and

(ii)

give a true and fair view of (if audited) or (subject to customary yearend adjustments) fairly represent (if unaudited or in the case of a
Monthly Report), in each case, its consolidated financial condition as at
the end of, and consolidated results of operations for, the period to which
those financial statements or Monthly Report (as applicable) relate and
subject to, in the case of Quarterly Financial Statements or Monthly
Reports, year-end adjustments.

The budgets supplied under this Agreement were arrived at after careful
consideration and have been prepared in good faith on the basis of recent
historical information and on the basis of assumptions which were considered
to be reasonable as at the date they were prepared and supplied (it being
acknowledged by the Finance Parties that financial projections or forecasts are
subject to uncertainties and contingencies and no representations or warranty is
given that such financial projections or forecasts will be realised).

17.14 No proceedings pending or threatened
Save as disclosed to the Agent in writing prior to or at the Restructuring Effective Date,
no litigation, arbitration or administrative proceedings or investigations of, or before,
any court, arbitral body or agency which are reasonably likely to be adversely
determined and which, if so adversely determined, are reasonably expected to have a
Material Adverse Effect have (to its knowledge and belief (having made due and careful
inquiry)) been started or threatened against it or any of its Restricted Subsidiar ie s
(which is a Material Company).
17.15 Pari Passu Ranking
Subject to the Legal Reservations and Perfection Requirements, its payment obligatio ns
under the Finance Documents rank at least pari passu with the claims of all of its other
unsecured and unsubordinated creditors except for obligations or claims mandatorily
preferred by laws of general application to companies.
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17.16 Good title to assets
Subject to any Permitted Liens, it has a good title to, or valid leases or licences of, or
otherwise has all appropriate Authorisations to use, the assets necessary to carry on its
business as presently conducted where failure to have such title, leases, licenses or
Authorisations would have a Material Adverse Effect.
17.17 Legal and beneficial ownership
Subject to any Permitted Liens and other than in respect of any shares of a member of
the Group which are subject to Transaction Security and with respect to which an
equivalent representation is made in the relevant Transaction Security Document, it is
the sole legal and beneficial owner of the respective material assets over which it
purports to grant Transaction Security.
17.18 Group Structure Chart
The Group Structure Chart delivered to the Agent pursuant to Schedule 2 (Closing
Conditions Precedent) to the Restructuring Implementation Deed is true, complete and
accurate in all material respects.
17.19 Centre of main interests and establishments
To the extent that it is incorporated in the European Union or the United Kingdom, for
the purposes of Regulation (EU) 2015/848 of 20 May 2015 on insolvency proceedings
(recast) (as amended, the “Regulation”) or any equivalent legislation or regulation in
the United Kingdom (“Equivalent Regulation”), its centre of main interest (as that
term is used in Article 3(1) of the Regulation or as that term or analogous term is used
in any Equivalent Regulation) is situated in its jurisdiction of incorporation.
17.20 Holding Companies
Except for any Permitted Holding Company Activity, neither the Issuer nor the
Company has traded or incurred any liabilities or commitments (actual or continge nt,
present or future) prior to the Restructuring Effective Date.
17.21 Anti-corruption law and anti-money laundering
(a)

Neither it nor any of its Subsidiaries or any director, officer, senior manager or,
to the knowledge of the Issuer, employee associated with or acting on its behalf
or on behalf of any of its Subsidiaries has made any unlawful payment within
the meaning of, and is not in any other way in violation of, any Anti-Corruptio n
Laws.

(b)

To the knowledge of the Issuer, the business and operations of each Obligor and
each member of the Group are and have been conducted at all times in
compliance with Anti-Money Laundering Laws in all material respects and no
action, suit or proceeding by or before any court or Governmental Authority or
any arbitrator involving a member of the Group with respect to Anti-Money
Laundering Laws is pending or threatened.
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(c)

It and each of its Subsidiaries has instituted and maintained policies and
procedures designed to promote and achieve compliance with Anti-Corruptio n
Laws and Anti-Money Laundering Laws.

17.22 Sanctions
(a)

Neither it nor any of its Subsidiaries or any director, officer, senior manager or,
to the knowledge of the Issuer, employee associated with or acting on its behalf
or on behalf of any of its Subsidiaries:
(i)

is a Sanctions Restricted Person;

(ii)

has knowingly been engaged in any transaction, activity or conduct that
could reasonably be expected to result in its being designated as a
Sanctions Restricted Person; and/or

(iii)

has received notice of, or is otherwise aware of, any claim, action, suit,
proceedings or investigation involving it with respect to Sanctions.

17.23 Indebtedness between UK&I Subsidiaries and Non UK&I Subsidiaries
Save as otherwise disclosed in writing to the Agent prior to the date hereof:
(a)

there is no Indebtedness owing by UK&I Subsidiaries to Non UK&I
Subsidiaries other than unsecured Indebtedness; and

(b)

no guarantee, indemnity, assurance against loss or Security has been granted by
any UK&I Subsidiary in respect of any Indebtedness or other obligations of any
Non UK&I Subsidiary,

the aggregate principal amount of which Indebtedness (without double counting)
exceeds £5 million.
17.24 Liens on Collateral
There are no Liens on the Collateral other than:
(a)

the Transaction Security and any Lien granted to secure the Super Senior
Facility Agreement and the Senior Secured Notes as at the Restructur ing
Effective Date;

(b)

Liens falling under paragraph (A) of the definition of Permitted Collateral
Liens; and

(c)

Liens securing Capitalized Lease Obligations permitted under paragraph (7) of
clause 1.1 of Schedule 12 (Incurrence Covenants) or Capitalized Lease
Obligations that would have been classified as operating leases before IFRS 16.

17.25 Business of the Group in the UK and Ireland
All the material business of the Group in the United Kingdom and Ireland is carried out
by the UK&I Subsidiaries.
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17.26 Taxation
(a)

It is not (and none of its Restricted Subsidiaries is) materially overdue (taking
into account any extension or grace period) in the filing of any material Tax
returns.

(b)

It is not (and none of its Restricted Subsidiaries is) overdue (taking into account
any extension or grace period) in the payment of any amount in respect of Tax
(other than where such payment is being contested in good faith by appropriate
proceedings and in respect of which adequate reserves established in accordance
with generally accepted accounting principles (or, in the case of the Company,
the Accounting Principles) and the costs required to contest them are being
maintained and where such payment may be lawfully withheld) in an amount
which has or is reasonably likely to have a Material Adverse Effect.

(c)

No claims or investigations are (to the best of its knowledge and belief (having
made due enquiry)) being, or are reasonably likely to be, made or conducted
against it (or any of its Restricted Subsidiaries) with respect to Taxes which
have or if adversely determined are reasonably likely to have a Material Adverse
Effect.

(d)

Other than in respect of the Issuer, it is resident for Tax purposes only in its
jurisdiction of incorporation.

(e)

In respect of the Issuer, it is resident for Tax purposes in the United Kingdom.

17.27 Super Senior Facility Agreement
(a)

The Super Senior Facility Agreement and Super Senior Finance Documents
contain all of the material terms relating to the financing provided under the
Super Senior Facility Agreement.

(b)

No financing has been made available to the Group by the Lenders under, and
as defined in, the Super Senior Facility Agreement and/or any of their Affilia tes
other than pursuant to the terms of the Super Senior Facility Agreement.

(c)

The Super Senior Facility Agreement and the Super Senior Finance Documents
are in full force and effect and have not been amended, varied and/or waived
other than as expressly permitted under the terms of (i) (except as otherwise
disclosed to the Agent before the Restructuring Effective Date) this Agreement,
or (ii) the Lock-Up Agreement.

(d)

The Issuer has provided to the Agent copies of all Super Senior Finance
Documents which would have the effect of materially amending the terms of
the Super Senior Facility Agreement (excluding any fee letters and, where
applicable, redacting any economically sensitive information).

(e)

The financing provided under the Super Senior Facility Agreement does not
benefit from Security which is not subject to the terms of the Intercreditor
Agreement.
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17.28 China Group Transaction
(a)

The China Group Transaction Documents contain all of the material terms
relating to the China Group Transaction.

(b)

The China Group Transaction Documents are in full force and effect and except
as otherwise disclosed to the Agent before the Restructure Effective Date, have
not been amended, varied and/or waived in a way which is adverse to the Group
as a whole other than with the prior written consent of the Agent (acting on the
instructions of the Majority Noteholders).

17.29 Securities Law Representations
(a)

No Obligor is, and after giving effect to the offering and sale of the Notes, the
application of the proceeds therefrom and the other transactions related thereto,
will be required to register as an “investment company” within the meaning of
the Investment Company Act of 1940, as amended, and the rules and regulatio ns
of the U.S. Securities and Exchange Commission (the “SEC”) thereunder
(collectively, the “Investment Company Act”).

(b)

On the date on which Notes are issued and delivered as contemplated by this
Agreement, no Notes will be of the same class (within the meaning of Rule
144A) as securities of any Obligor that are listed on a national securities
exchange registered under Section 6 of the United States Securities Exchange
Act of 1934, as amended (the “Exchange Act”), or quoted in an automated
inter-dealer quotation system; and by the Restructuring Effective Date, if
requested by a prospective purchaser of Notes, the Obligors shall have provided
all the information that would be required to be provided to such prospective
purchaser pursuant to Rule 144A(d)(4) under the Securities Act.

(c)

No Obligor or any of their Subsidiaries or any of their affiliates (as defined in
Rule 501(b) of Regulation D under the Securities Act) have, directly or through
any agent, sold, offered for sale, solicited offers to buy or otherwise negotiated
in respect of, any security (as defined in the Securities Act), that is or will be
integrated with the sale of the Notes in a manner that would require registratio n
of the Notes under the Securities Act.

(d)

No Obligor or any of their Subsidiaries, any affiliate thereof, nor any other
person acting on its or their behalf have (i) solicited offers for, or offered or
sold, Notes by means of any form of general solicitation or general advertising
within the meaning of Rule 502(c) of Regulation D under the Securities Act or
in any manner involving a public offering within the meaning of Section 4(a)(2)
of the Securities Act or (ii) engaged in any directed selling efforts within the
meaning of Regulation S.

(e)

Each of the Obligors is a “foreign private issuer” (as such term is defined in the
rules and regulations under the Securities Act and the Exchange Act).

(f)

There is no “substantial U.S. market interest” as defined in Rule 902(j) of
Regulation S in the debt securities of the Obligors.
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(g)

Assuming the accuracy of the representations and warranties of the Origina l
Noteholders made in this Agreement, it is not necessary, in connection with the
issuance and sale of Notes to register the Notes under the Securities Act or to
qualify this Agreement under the United States Trust Indenture Act of 1939, as
amended (the “Trust Indenture Act”).

(h)

None of the Oligors has distributed and, prior to the later to occur of (i) the
Restructuring Effective Date and (ii) the completion of the distribution of Notes,
will distribute, any material in connection with the offering of Notes other than
materials, if any, permitted by the Securities Act and the U.K. Financia l
Services and Markets Act 2000 (“FSMA”), or regulations promulga ted
pursuant to the Securities Act or FSMA, and approved by the Obligors.

(i)

No Obligor nor any person acting on its behalf (i) has circulated any invita tio n
to acquire or apply for any of the Notes in any manner such that such invita tio n
constitutes a prospectus the circulation of which requires the consent of the
Registrar of Companies in Jersey under the Companies (General Provisions)
(Jersey) Order 2002 or (ii) will circulate any such invitation unless such consent
has first been obtained and remains in effect.

(j)

The Issuer has obtained consent for the issue of the Notes pursuant to the
Control of Borrowing (Jersey) Order 1958 and the consent is in full force and
effect.

17.30 Times when representations made

18.

(a)

All the representations and warranties in this Clause 17 are made by each
Original Obligor on the date of this Agreement and on the Restructur ing
Effective Date.

(b)

The Repeating Representations are deemed to be made by the Issuer, the
Company and (unless otherwise stated) each other Obligor on the date of each
Notes Subscription Request, each Notes Subscription Date and on the first day
of each Interest Period (ignoring for the purposes of this paragraph (b),
paragraph (a) of the definition of Interest Period).

(c)

The Repeating Representations are deemed to be made by each Additiona l
Guarantor on the day on which it becomes an Additional Guarantor.

(d)

Unless specified otherwise, each representation or warranty deemed to be made
after the date of this Agreement shall be deemed to be made by reference to the
facts and circumstances existing at the date the representation or warranty is
deemed to be made and, in respect of the representation or warranty set out in
paragraph (b) and (c) of Clause 17.13 (Financial Statements), by reference to
the dates to which the relevant financial statements, Monthly Report or budget
were delivered to the Agent.

REPRESENTATIONS OF THE ORIGINAL NOTEHOLDERS
(a)

Each Original Noteholder represents and warrants on the date of this Agreeme nt
and on each Notes Subscription Date on which it is participating in a Notes
Subscription, that, with respect to the relevant Notes it:
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(i)

is either (x) an “accredited investor” as defined in Rule 501(a)(1), (2),
(3) or (7) under the Securities Act, that is an institution, or (y) a
“qualified institutional buyer” (as defined in Rule 144A under the
Securities Act) or (z) a non-”U.S. person” (as defined in Regulation S
under the Securities Act) located and resident outside the United States;

(ii)

is not a retail investor in the European Economic Area (defined as a
person who is one (or more) of: (x) a retail client as defined in point (11)
of Article 4(1) of MiFID II; or (y) a customer within the meaning of the
Insurance Distribution Directive, where that customer would not qualify
as a professional client as defined in point (10) of Article 4(1) of MiFID
II; or (z) not a qualified investor as defined in the Prospectus Directive );

(iii)

is a qualified investor as defined in the Prospectus Directive;

(iv)

is an institution which (i) is a sophisticated institutional investor and (b)
has such knowledge and experience in financial and business matters
and expertise in assessing credit and equity risk and is capable of
evaluating the merits and risks of entering into this Agreement and
making an investment in the Notes or (and has sought such accounting,
legal, tax and other advice as it has considered necessary to make an
informed investment decision);

(v)

has the power and capacity to hold the Notes and there is no restrictio n
in its constitution or under applicable law, regulation or regulator y
policy applicable to it which would prohibit it from doing so;

(vi)

understands that (i) any holding of Notes involves a high degree of risk,
(ii) in the future, the Notes may significantly decrease in value, and (iii)
no guarantees or representations have been made or can be made with
respect to the future value of such instruments or the future profitability
or success of the Group’s business;

(vii)

will hold its entitlement to the Notes for its own account for investme nt
only and not with a view to, or for sale in connection with, any
distribution of the Notes in violation of the Securities Act, or any rule or
regulation under the Securities Act, and it has not been formed for the
specific purpose of acquiring the Notes;

(viii)

became aware of the issuance of the Notes, and its entitlement to the
Notes that are proposed to be issued to it, solely by means of direct
contact between it and the Group, and not by any other means, and it did
not become aware of the proposed issuance of the Notes, or of its
entitlement to the Notes proposed to be issued to it, by means of any
directed selling efforts within the meaning of Rule 902(c) of Regulatio n
S under the Securities Act or by means of a general solicitation or
general advertisement;

(ix)

(i) has received and read the cleansing presentation dated 4 August 2020
publicised by PizzaExpress Financing 1 plc and the Explanator y
Statement and understands and acknowledges that, as the Notes are
being issued or placed in a private transaction, it is responsible for
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conducting its own due diligence in connection therewith and any
purchase of Notes by it and (ii) has had a satisfactory opportunity to ask
questions and receive answers concerning the terms and conditions of
this Agreement and the Notes as it has deemed necessary to conduct its
own due diligence and make an informed investment decision and has
had full and free access and opportunity to inspect, review, examine and
inquire about all financial and other information concerning the Group;
(x)

is aware of the Group’s business affairs and financial condition and has
acquired sufficient information about the Issuer to permit it to evaluate
the merits and risks of its investment in the Notes and to reach an
informed and knowledgeable decision about whether to acquire the
Notes;

(xi)

understands that the Notes will not be registered under the Securities Act
by reason of a specific exemption therefrom, which exemption depends
upon, among other things, the bona fide nature of its investment intent
as expressed herein;

(xii)

acknowledges that the Notes will be sold and issued in reliance on
applicable exemptions from the registration requirements of the
Securities Act, including, without limitation, Section 4(a)(2) of the
Securities Act or the provisions of Regulation S under the Securities Act,
and upon exemptions from registration under any applicable state “blue
sky” laws;

(xiii)

understands that any Notes sold and issued in reliance on Section 4(a)(2)
of the Securities Act are “restricted securities” under applicable U.S.
federal and state securities laws and that, pursuant to these laws, such
securities must be held indefinitely unless they are subsequently
registered under the Securities Act or an exemption from such
registration is available;

(xiv)

understands that the Group would not be under any obligation to register
or qualify the Notes for resale;

(xv)

understands that, if an exemption from registration or qualifica tio n
under the Securities Act or U.S. federal and state securities laws is
available, it may be conditioned on various requirements including, but
not limited to, the time and manner of sale, the holding period for the
Notes, and requirements relating to the Group which are outside of its
control, and which the Group would not be under any obligation (and
may not be able) to satisfy;

(xvi)

understands that no public market now exists for the Notes, and that the
Group has not made any assurances that a public market will ever exist
for the Notes;

(xvii) would be able to afford a complete loss of the value of the Notes and
would be able to bear the economic risk of holding such securities for
an indefinite period;
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(xviii) has had an opportunity to consult with its own tax counsel as to the U.S.
federal, state, local and foreign tax consequences of receiving Notes as
contemplated hereunder and independent legal counsel regarding its
rights and obligations under this Agreement, and fully understands the
terms and conditions contained herein;
(xix)

is not relying on the Group, any Original Noteholder, the Agent or the
Security Agent or any of their affiliates’ or related entities’ employees,
agents or representatives with respect to the legal, tax, economic, and
related considerations of its investment in the Notes;

(xx)

understands and acknowledges that no member of the Group or Origina l
Noteholder has provided it with any information or advice with respect
to the Notes no member of the Group or Original Noteholder, the Agent
or the Security Agent has made or makes any representation as to the
credit quality of the Notes or of the Group;

(xxi)

acknowledges and agrees that the Notes may be issued in a certifica ted
registered form and that each Notes Certificate will bear appropriate
legends; and

(xxii) understands that the foregoing representations, warranties, agreements
and acknowledgements are required in connection with United States
and other securities laws and that the Group and its respective legal
advisors and others will rely upon the truth and accuracy of the
foregoing acknowledgements, representations and agreements.
(b)

19.

Each Noteholder represents and warrants that (i) as at the Restructur ing
Effective Date it has not circulated any invitation to acquire or apply for any of
the Notes in any manner such that such invitation constitutes a prospectus the
circulation of which requires the consent of the Registrar of Companies in
Jersey under the Companies (General Provisions) (Jersey) Order 2002 and (ii)
it will not circulate any such invitation unless such consent has first been
obtained and remains in effect.

INFORMATION UNDERTAKINGS
(a)

The undertakings in this Clause 19 remain in force from the date of this
Agreement for so long as any amount is outstanding under the Finance
Documents or any Commitment is in force.

(b)

For the avoidance of doubt, notwithstanding anything to the contrary in this
Clause 19 but without prejudice to any requirement under Clause 20.7 (Listing
of the Notes), the rules of any relevant stock exchange or pursuant to any
applicable law or regulation, the Issuer is under no obligation to announce or
distribute publicly any of the documents or notices delivered pursuant to this
Clause 19 and accordingly the Issuer shall only be required to deliver documents
and notices to the Agent or, in the case of Clause 19.9 (“Know your customer”
checks) and Clause 19.6 (Presentations), the Agent and any relevant
Noteholder.
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19.1

Financial Statements and other information
The Issuer shall supply to the Agent (in sufficient copies for all the Noteholders if
requested by the Agent) such financial statements in such form and within such time
period as specified in Schedule 11 (Information Undertakings).

19.2

Monthly trading updates
The Issuer shall supply to the Agent in sufficient copies for all the Noteholders as soon
as they are available, but in any event within 30 days after the end of each month, a
monthly trading update which shall contain an unaudited condensed consolidated
balance sheet of the Issuer as of the end of such month end date and unaudited
condensed statements of income and cash flow of the Issuer for the month, together
with calculations of Consolidated Net Income and Consolidated EBITDA in reasonable
detail (“Monthly Report”).

19.3

Notification of noteholder meetings, presentations or conference calls
The Issuer shall notify the Agent of any meeting, presentation or conference call
convened by the Issuer and/or any other member of the Group (as applicable) with the
holders of the Senior Secured Notes generally (or any representative of the same) at the
same time as any notice convening the same is sent to such holders of the Senior
Secured Notes (or any representative of the same), and shall not restrict the Agent and
the Noteholders from attending or participating in each such meeting, presentation or
conference call (unless, in each case, the intended audience of such meeting,
presentation or conference call are the holders of the Senior Secured Notes only, as the
case may be).

19.4

19.5

Notification of Defaults
(a)

The Issuer shall notify the Agent of any Default that has occurred and is
continuing (and the steps, if any, being taken to remedy it) promptly upon
becoming aware of its occurrence (unless the Issuer is aware that a notifica tio n
has already been provided by another member of the Group).

(b)

Promptly upon a request by the Agent (acting upon the instruction of the
Majority Noteholders), the Issuer shall supply to the Agent a certificate signed
by one authorised signatory on its behalf certifying that, so far as it is aware, no
Default or Event of Default is continuing (or if a Default or an Event of Default
is continuing, specifying the Default or the Event of Default and the steps, if
any, being taken to remedy it).

Budget
The Issuer shall supply to the Agent an annual budget for each Financial Year, in
sufficient copies for all the Noteholders, as soon as the same becomes available but in
any event no later than the earlier of the date falling:
(a)

within 5 Business Days of that budget having been approved by the board of
directors of the Issuer; or

(b)

90 days after the end of the immediately preceding Financial Year.
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19.6

Presentations
[At least once in each [of the first, second and third] Financial Quarter of each year,
senior management of the Group shall give a presentation, by way of conference call,
to the Noteholders about the on-going business, financial performance of the Group and
most recently delivered Financial Statements [and for the avoidance of doubt the
presentation given in respect of the first Financial Quarter shall also provide such
information with respect to the fourth Financial Quarter of the previous year]. The
Issuer must provide the Noteholders with reasonable notice of each such conference
call and convene each conference call at a reasonable time. The Noteholders shall be
permitted to (i) ask questions of senior management at each conference call and (ii)
discuss the relevant reports and results of operations for the relevant reporting periods
being discussed at each conference call.]2

19.7

Short-term cash flow forecast
The Issuer shall deliver to the Agent as soon as is available, but in any event within 30
days after the end of each calendar month, a copy of the STCFF. For the purposes of
this Clause 19.7, “STCFF” means the rolling daily 13 week short term cash flow
forecast, produced by the Issuer and delivered to the Agent in accordance with the terms
of this Agreement in a form and with such supporting evidence as agreed between the
Issuer and the Agent from time to time showing details of available liquidity.

19.8

Material Companies
The Issuer shall, with each set of Annual Financial Statements delivered under this
Agreement, provide a certificate to the Agent signed by the chief operating officer, the
chief financial officer or a member of the senior management of the Issuer confir ming
which members of the Group were Material Companies on the last day of the relevant
financial year in respect of which the Annual Financial Statements are being delivered.

19.9

“Know your customer” checks
(a)

If:
(i)

the introduction of or any change in (or in the interpretatio n,
administration or application of) any law or regulation made after the
date on which it became a Finance Party under this Agreement;

(ii)

any change in the status of an Obligor or the composition of the
shareholders of an Obligor after the date on which it became a Finance
Party under this Agreement; or

(iii)

a proposed assignment or transfer by a Noteholder of any of its rights
and/or obligations under this Agreement to a party that is not a
Noteholder prior to such assignment or transfer,

obliges the Agent, the Security Agent or any Noteholder (or, in the case of
paragraph (iii) above, any prospective new Noteholder) to comply with “know
your customer” or similar identification procedures in circumstances where the
2

NTD: Subject to further discussion.
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necessary information required by it is not otherwise available to it, each
Obligor shall promptly upon the request of the Agent, the Security Agent or any
Noteholder supply, or procure the supply of, such documentation and other
evidence as is reasonably requested by the Agent (for itself or on behalf of any
Noteholder), the Security Agent or any Noteholder (for itself or, in the case of
the event described in paragraph (iii) above, on behalf of any prospective new
Noteholder) in order for the Agent, Security Agent, such Noteholder or, in the
case of the event described in paragraph (iii) above, any prospective new
Noteholder to carry out and be satisfied it has complied with all necessary
“know your customer” or other similar checks under all applicable laws and
regulations pursuant to the transactions contemplated in the Finance
Documents.

20.

(b)

Each Noteholder shall promptly upon the request of the Agent or the Security
Agent supply, or procure the supply of, such documentation and other evidence
as is reasonably requested by the Agent (for itself) or the Security Agent (as the
case may be) in order for the Agent or the Security Agent to carry out and be
satisfied it has complied with all necessary “know your customer” or other
similar checks under all applicable laws and regulations pursuant to the
transactions contemplated in the Finance Documents.

(c)

The Issuer shall, by not less than five Business Days’ (or such shorter period as
may be agreed with the Agent) prior written notice to the Agent, notify the
Agent (which shall promptly notify the Noteholders) of its intention to request
that one of its Subsidiaries becomes an Additional Guarantor pursuant to Clause
24 (Changes to the Obligors).

(d)

Following the giving of any notice pursuant to paragraph (c) above, if the
accession of such Additional Guarantor obliges the Agent, the Security Agent
or any Noteholder to comply with “know your customer” or similar
identification procedures in circumstances where the necessary information is
not already available to it, the Issuer shall promptly upon the request of the
Agent, the Security Agent or any Noteholder supply, or procure the supply of,
such documentation and other evidence as is reasonably requested by the Agent
(for itself or on behalf of any Noteholder) , the Security Agent or any Noteholder
(for itself or on behalf of any prospective new Noteholder) in order for the
Agent, the Security Agent or such Noteholder or any prospective new
Noteholder to carry out and be satisfied it has complied with all necessary
“know your customer” or other similar checks under all applicable laws and
regulations pursuant to the accession of such Subsidiary to this Agreement as
an Additional Guarantor.

GENERAL UNDERTAKINGS
The undertakings in this Clause 20 remain in force from the date of this Agreement for
so long as any amount is outstanding under the Finance Documents or any Commitme nt
is in force.
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20.1

Incurrence Covenants
Each Obligor shall comply with the covenants set out in Schedule 12 (Incurrence
Covenants).

20.2

Authorisations
Each Obligor shall (and the Issuer shall ensure that each Restricted Subsidiary will)
promptly: (i) obtain, comply with and do all that is necessary to maintain in full force
and effect; and (ii) if reasonably requested by any Noteholder (through the Agent),
supply certified copies to the Agent of, any Authorisation required under any law or
regulation of a Relevant Jurisdiction to:
(a)

enable it to perform its obligations under the Finance Documents to which it is
a party;

(b)

ensure, subject to the Legal Reservations and the Perfection Requirements, the
legality, validity, enforceability and/or admissibility in evidence of any Finance
Document to which it is a party; and

(c)

carry on its business,

in each case where failure to do so has or would be reasonably expected to have a
Material Adverse Effect.
20.3

Compliance with laws
Each Obligor shall (and the Issuer shall ensure that each Restricted Subsidiary will)
comply in all respects with all laws and regulations to which it may be subject, if failure
so to comply has or would be reasonably expected to have a Material Adverse Effect.

20.4

Environmental Compliance
Each Obligor shall (and the Issuer shall ensure that each of its Restricted Subsidiar ies
shall):
(a)

comply with all Environmental Law;

(b)

obtain, maintain and ensure compliance with all requisite Environme nta l
Permits;

(c)

implement procedures to monitor compliance with and to prevent liability under
any Environmental Law,

where failure to do so has or is reasonably likely to have a Material Adverse Effect.
20.5

Environmental Claims
Each Obligor shall (through the Issuer), promptly upon becoming aware of the same,
inform the Agent in writing of:
(a)

any Environmental Claim against the Company or any Restricted Subsidiary
which is current, pending or threatened in writing; and
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(b)

any facts or circumstances which are reasonably likely to result in any
Environmental Claim being commenced or threatened against the Company or
any Restricted Subsidiary,

where the claim is reasonably likely to be determined against the Company or that
Restricted Subsidiary, and if determined against it, has or is reasonably likely to have a
Material Adverse Effect.
20.6

Taxation
Each Obligor shall (and the Issuer shall ensure that each Restricted Subsidiary will):

20.7

(a)

duly and punctually pay and discharge all Taxes imposed upon it or its assets
by any agency of any state within the time period allowed without incurr ing
penalties (taking into account any extension or grace period) unless failure to
pay those Taxes does not or would not be reasonably expected to have a
Material Adverse Effect; and

(b)

without prejudice to paragraph (a) above, use reasonable endeavours, and not
knowingly fail, duly and punctually to pay and discharge all Taxes imposed
upon it or its assets by any agency of any state within the time period allowed
without incurring penalties (taking into account any extension or grace period)
unless:
(i)

such payment is being contested in good faith;

(ii)

adequate reserves are being maintained for those Taxes and the costs
required to contest them which have been disclosed in its latest financ ia l
statements delivered to the Agent under Clause 19.1 (Financial
Statements and other information); and

(iii)

such payment can be lawfully withheld.

Listing of the Notes
(a)

The Issuer shall use best efforts to ensure that the Notes are listed on and
admitted to the official list of TISE within 90 days of the Restructuring Effective
Date or if it is unable to so list the Notes or maintain the listing having used its
best efforts, the Issuer shall use their best efforts to ensure that listing of the
Notes on such other stock exchange or exchanges or securities market or
markets as the Issuer may (acting reasonably and in good faith, if to do so would
not be materially prejudicial to the interests of the Noteholders) decide provided
that such new stock exchange is a “recognised stock exchange” for the purpose s
of section 1005 of the Income Tax Act 2007 (an ‘Alternative Market’) and shall
also use its reasonable endeavours to procure that there will at all times be
furnished to any such Alternative Market such information as such Alternative
Market may require to be furnished in accordance with its requirements.

(b)

The Issuer shall use best efforts to maintain the listing of the Notes on TISE (or
such other Alternative Market) for so long as any of the Notes are outstanding.
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20.8

Change of Business
The Issuer shall procure that no substantial change is made to the general nature of the
business of the Group taken as a whole from that carried on by the Group prior to at the
date of this Agreement, other than any change solely as a result of any public measures
implemented by Governmental Authorities in connection with COVID-19 that are
generally applicable in the United Kingdom, Ireland or any other jurisdiction in which
it has material operations and provided that any such change to the business of the
Group is reasonably expected to be of a non-permanent duration.

20.9

Pari passu ranking
Each Obligor shall ensure that at all times any unsecured and unsubordinated claims of
a Finance Party against it under the Finance Documents rank at least pari passu with
the claims of all its other unsecured and unsubordinated creditors except those creditors
whose claims are mandatorily preferred by laws of general application to companies.

20.10 Preservation of Assets
Each Obligor shall (and the Issuer shall ensure that each Restricted Subsidiary will)
maintain in good working order and condition (ordinary wear and tear excepted) all of
its assets necessary in the conduct of its business, where failure to do so has or would
be reasonably expected to have a Material Adverse Effect.
20.11 Insurance
(a)

Each Obligor shall (and the Issuer shall ensure that each Restricted Subsidiary
will) maintain insurances on and in relation to its business and assets against
those risks and to the extent as is usual for companies carrying on the same or
substantially similar business, except where failure to do so has not, or would
not, be reasonably expected to have a Material Adverse Effect.

(b)

All insurances must be with reputable independent insurance companies or
underwriters.

20.12 Holding Company Restriction
Neither the Issuer nor the Company will carry on any business, own any assets, or incur
any liabilities other than Permitted Holding Company Activity.
20.13 Intellectual Property
Each Obligor shall, and the Issuer shall ensure that each Restricted Subsidiary will:
(a)

to the extent that it has the power to do so, do all such things as are necessary to
preserve, maintain, protect and safeguard (including making all registratio ns
and paying all necessary fees and taxes) the subsistence and validity of the
Intellectual Property necessary for its business;

(b)

to the extent that it has the power to do so, not use or permit the Intellectua l
Property necessary for the business of the Group to be used in a way or take any
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step or omit to take any step in respect of such Intellectual Property which may
materially and adversely affect the right of any Subsidiary to use such property;
(c)

not discontinue the use of any material Intellectual Property necessary for the
business of the Group; and

(d)

use reasonable endeavours to prevent any infringement in any material respect
of the Intellectual Property necessary for the business of the Group,

where failure to do so in the case of paragraph (d) above, or, in the case of paragraphs
(a) to (c) above, such use, permission to use or omission, has or would be reasonably
expected to have a Material Adverse Effect.
20.14 Anti-corruption law and anti-money laundering
Each Obligor shall (and the Issuer shall ensure that each of its Subsidiaries will) comply
in all material respects with all Anti-Money Laundering Laws and Anti-Corruptio n
Laws.
20.15 Sanctions
No Obligor shall (and the Issuer shall ensure that none of its Subsidiaries will):
(a)

contribute or otherwise make available all or any part of the proceeds of any
Facility, directly or knowingly indirectly, to, or for the benefit of, any individ ua l
or entity (whether or not related to any member of the Group) for the purpos e
of financing the activities or business of, other transactions with, or investme nts
in, any Sanctions Restricted Person or in any Sanctioned Country;

(b)

directly or knowingly indirectly fund all or part of any repayment or prepayment
or redemption of the Facilities out of proceeds derived from any transaction with
or action involving a Sanctions Restricted Person or in any Sanctioned Country;
or

(c)

engage in any transaction, activity or conduct that would violate Sanctions or
that could reasonably be expected to result in its or any member of the Group
or any Finance Party’s being designated as a Sanctions Restricted Person,

in each case, excluding any action which is a Permitted Sanction Action.
20.16 Non UK&I Subsidiaries and UK&I Subsidiaries
(a)

The Issuer shall ensure that none of the Non UK&I Subsidiaries will carry on
business or operate in the United Kingdom or Ireland (other than in an
administrative or immaterial respect).

(b)

The Issuer and the Company shall ensure that all UK&I Subsidiaries are whollyowned Subsidiaries of the Company.

20.17 Centre of Main Interests
No Obligor incorporated in a member state of the European Union or in the United
Kingdom shall knowingly take any step with the intention to change the location of its
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centre of main interests for the purposes of the Regulation or any Equivalent Regulatio n
(each as defined in Clause 17.19 (Centre of Main Interests and Establishment)).
20.18 Guarantor Coverage
(a)

[The Issuer shall ensure that, on the Restructuring Effective Date, each UK&I
Subsidiary and Non UK&I Subsidiary as are necessary to ensure that the
aggregate of (i) revenues, (ii) earnings before interest, tax, depreciation and
amortisation (calculated on the same basis as Consolidated EBITDA
(“EBITDA”)), and (iii) total assets, of the Guarantors (calculated on an
unconsolidated basis and excluding all intra-group items and investments in
Subsidiaries of any member of the Group) represents not less than 90 per cent.
of consolidated revenue, and Consolidated EBITDA of the Group and more than
90 per cent. of consolidated total assets of the Group, respectively:
(i)

is a Guarantor; and

(ii)

has granted Transaction Security over their material assets in favour of
the Security Agent as required by, and on terms consistent with, the
Transaction Security Documents as of the date of this Agreement,

provided that, if (A) on the Restructuring Effective Date the Guarantors do not
satisfy the foregoing and (B) the accession as a Guarantor and provision of
Transaction Security by PizzaExpress (Hong Kong) Limited would satisfy the
foregoing, notwithstanding the requirement for PizzaExpress (Hong Kong)
Limited to be a Guarantor and grant Transaction Security on the Restructur ing
Effective Date, PizzaExpress (Hong Kong) Limited shall only be required to
accede to this Agreement as a Guarantor and grant Transaction Security over its
material assets in favour of the Security Agent as required by, and on terms
consistent with the Transaction Security Documents as at the date of this
Agreement as soon as reasonably practicable and in any event no later than a
date falling 90 days after the Restructuring Effective Date.] 3
Compliance with the requirement in this paragraph (a) shall be determined on a
pro forma basis and as of and for the 52 week period ended on the quarterly
balance sheet date that precedes the Restructuring Effective Date by reference
to such financial statements or alternative source of financial information for
which the Issuer has available information sufficient to be able to determine
such compliance.
(b)

3

The Issuer shall ensure that each UK&I Subsidiary which is acquired or
incorporated by the Group on or after the Restructuring Effective Date (other
than dormant companies and any Permitted SPV) shall, within 10 Business
Days of being acquired or incorporated:
(i)

accede as a Guarantor; and

(ii)

grant Transaction Security over their material assets in favour of the
Security Agent as required by, and on terms consistent with, the

NTD: Subject to further discussion.
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Transaction Security Documents as of the date of this Agreement and
the Agreed Security Principles.
(c)

(d)

The Issuer shall ensure that each Non-UK&I Subsidiary that is granting any
Security or any guarantee, indemnity or other assurance against loss to or for
the benefit of any Liabilities (as defined in the Intercreditor Agreement) has:
(i)

acceded as a Guarantor; and

(ii)

granted Transaction Security over their material assets in favour of the
Security Agent as required by, and on terms consistent with, the Agree d
Security Principles.

The Issuer shall ensure that each Restricted Subsidiary which guarantees any of
the Super Senior Facility Agreement and/or Senior Secured Notes shall, within
10 Business Days of such Restricted Subsidiary guaranteeing any of the Super
Senior Facility Agreement and/or Senior Secured Notes:
(i)

accede as a Guarantor; and

(ii)

grant Transaction Security over their material assets in favour of the
Security Agent as required by, and on terms consistent with, the
Transaction Security Documents as of the date of this Agreement and
the Agreed Security Principles.

20.19 Further assurance
(a)

(b)

Subject to the Agreed Security Principles and the terms of the Transactio n
Security Documents, each Obligor shall (and the Issuer shall procure that each
Restricted Subsidiary will) promptly do all such acts or execute all such
documents (including assignments, transfers, mortgages, charges, notices and
instructions) as the Security Agent may reasonably specify (and in such form as
the Security Agent may reasonably require in favour of the Security Agent or
its nominee(s)):
(i)

to perfect the Security created or intended to be created under or
evidenced by the Transaction Security Documents (which may include
the execution of a mortgage, charge, assignment or other Security over
all or any of the assets which are, or are intended to be, the subject of
the Transaction Security) or for the exercise of any rights, powers and
remedies of the Security Agent or the Finance Parties provided by or
pursuant to the Finance Documents or by law;

(ii)

following the occurrence of a Declared Default, to facilitate the
realisation of the assets which are, or are intended to be, the subject of
the Transaction Security.

Subject to the Agreed Security Principles and the terms of the Transactio n
Security Documents, each Obligor shall (and the Issuer shall procure that each
Restricted Subsidiary shall) take all such action reasonably requested of it by
the Security Agent (including making all filings and registrations) as may be
necessary for the purpose of the creation, perfection, protection or maintena nce
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of any Transaction Security conferred or intended to be conferred on the
Security Agent or the Finance Parties by or pursuant to the Finance Documents.
(c)

In relation to any provision of this Agreement which requires the Obligors or
any member of the Group to deliver any document for the purposes of granting
any guarantee or Security for the benefit of all or any of the Finance Parties, the
Security Agent agrees to execute as soon as reasonably practicable any such
agreed form document which is presented to it for execution.

20.20 People with Significant Control regime
Each Obligor shall (and the Issuer shall ensure that each other member of the Group
will):
(a)

within the relevant timeframe, comply with any notice it receives pursuant to
Part 21A of the Companies Act 2006 from any company incorporated in the
United Kingdom whose shares are the subject of the Transaction Security; and

(b)

promptly provide the Security Agent with a copy of that notice.

20.21 Security Confirmation
Each Obligor confirms that, with effect from (and including) the Restructur ing
Effective Date:
(a)

any Security created by it under the Transaction Security Documents extends to
the obligations of the Obligors under the Finance Documents;

(b)

the liabilities and obligations arising under this Agreement and the Finance
Documents shall form part of (but do not limit) the “Secured Obligations”, as
defined in each Transaction Security Document to which that Obligor is a party;

(c)

the Intercreditor Agreement, the Transaction Security Documents to which each
Obligor is a party, and any Security created thereunder continue in full force
and effect; and

(d)

save as disclosed in writing to the Noteholders prior to the date of this
Agreement, none of the Intercreditor Agreement or the Transaction Security
Documents has been amended, waived, superseded, released, or discharged.

20.22 Intragroup Lenders
The Issuer shall ensure that any Non UK&I Subsidiary that makes any loan to or grants
any credit to or otherwise has an intercompany credit balance against any UK&I
Subsidiary (“Intragroup Loan”) shall accede to the Intercreditor Agreement as an
“Intra-Group Lender” within 10 Business Days after the (i) Restructuring Effective
Date or (ii) if later, the first date on which any such Intragroup Loan arises in respect
of that Non UK&I Subsidiary.
20.23 No disposition of Owned IP
(a)

The Company will not, and will not permit any member of the Group, to enter
into any agreement or other arrangement which transfers, sells, loans, disposes
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of, licenses or otherwise has the commercial effect of a transfer, sale, loan,
disposal of, or license, or similar or equivalent arrangement, to Persons other
than the Company, or any Guarantor incorporated in England and Wales, any
Owned IP (including rights to or in respect of any Owned IP) except:
(i)

any licensing or franchise agreement or a legally and commercia lly
equivalent arrangement, in each case, which includes the express right
to use all or any part of such Owned IP by any Person, provided that
such agreement or arrangement: (A) does not include any, or permit such
Person any right to, transfer, loan, sell or dispose of (or any other such
transaction having a similar commercial effect) the legal or beneficia l
ownership of such Owned IP; (B) such agreement or arrangement is in
the ordinary course of business of the Group; and (C) (without limiting
Section 1.6 (Limitations on Affiliated Transactions) of Schedule 12 of
this Agreement) is based on the Group’s, or relevant member of the
Group’s, standard terms (including: (A) requiring any consideratio n,
fees, payment, revenues or other economic benefit in relation to such
arrangements to be paid in cash and to be paid to the Company or a
Guarantor incorporated in England and Wales (directly or indirectly,
provided that such sums are ultimately paid into a bank account of the
Company or a Guarantor incorporated in England and Wales), (B)
commercially standard termination rights; and (C) not containing any
terms or restrictions that could be reasonably expected to materially and
adversely prejudice the interest of the Noteholders in connection with
an enforcement of the Transaction Security or otherwise); or

(ii)

pursuant to a Permitted Sale of any Permitted SPV or Non UK&I
Subsidiary (other than any company to whom any Owned IP has been
transferred), in each case, in whole or in part for the purpose of this
clause (ii) (“IP Disposition”), provided that:
(A)

100% of the consideration of the IP Disposition is in cash and
that the IP Disposition is made at fair market value (and fair
market value is certified by a fairness opinion opining on the IP
Disposition in the context of the relevant Permitted Sale from an
independent and internationally reputable investment bank or
accounting firm),

(B)

such consideration is paid directly to the Company or a
Guarantor incorporated in England and Wales,

(C)

no Owned IP (whether in part or in whole) shall form any part of
the IP Disposition except for:
(1)

a sale or transfer of Owned IP specified listed in the
Trademark Schedule that are used in connection with the
business of any Non UK&I Subsidiary subject to the
Permitted Sale but excluding any Owned IP used in
United Kingdom or Ireland; or

(2)

a licensing agreement of any other Owned IP used in
connection with the business of the Non UK&I
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Subsidiary subject to the Permitted Sale for the territories
in which such business operates (excluding the United
Kingdom or Ireland), and
(D)

(iii)

subject to the terms of this Clause 20.23 (including the foregoing
paragraphs (A), (B) and (C)), the IP Disposition and the
Permitted Sale is otherwise made in accordance with this
Agreement; or

to effect, implement or consummate the China Group Transaction.

(b)

No part or whole of any Owned IP may be granted as collateral, security or
credit support for any creditor other than the Transaction Security.

(c)

No Transaction Security over any Owned IP may be released except in respect
of any Owned IP sold or transferred in a Permitted Sale in accordance wit h
paragraph 20.23(a)(ii)(C)(1) above.

(d)

In the event of any conflict between the terms of this Clause 20.23 and any other
provision of this Agreement, this Clause 20.23 shall prevail.

(e)

No member of the Group shall be permitted to amend, modify or waive the
terms of any licensing agreement entered into in connection with the China
Group Transaction in a manner that would be materially less favourable to the
Group or could reasonably be expected to materially and adversely affect the
interest of the Noteholders.

20.24 Super Senior Finance Documents
No member of the Group shall be permitted to amend, modify or waive the terms of
any Super Senior Finance Document in a manner that could reasonably be expected to
materially and adversely affect the interest of the Noteholders without the prior written
consent of the Majority Noteholders.
20.25 China Group Transaction
(a)

The Issuer shall ensure that no member of the Group amends, varies or waives
any term of the China Group Transaction Documents in any material respect,
without the prior written consent of the Agent (acting on the instructions of the
Majority Noteholders), provided that (without limitation) any amendme nt,
variation or waiver:
(i)

that imposes a more onerous obligation on any member of the Group;

(ii)

which reduces, removes or restricts a right of any member of the Group
under or with respect to any of the China Group Transaction Documents;
or

(iii)

to any provision outlined in the China Group Transaction Term Sheet
(as defined in, and appended to, the Lock-Up Agreement),

shall constitute an amendment, variation or waiver of the terms of the China
Group Transaction Documents in a material respect.
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(b)

The Issuer shall promptly notify the Agent if it becomes aware of any breach,
whether by any member of the Group or otherwise, of the China Group
Transaction Documents that could reasonably be expected to materially and
adversely affect the interests of the Group.

(c)

To the extent that any provision of the China Group Transaction Documents has
been breached by a person who is not a member of the Group (including, for the
avoidance of doubt, any person who is a licensee of Owned IP pursuant to the
China Group Tranaction Documents) and such breach adversely affects the
interests of the Group, the Issuer shall (or shall procure that another member of
the Group shall) exercise reasonable endeavours to enforce any rights that may
be available to the Group under the China Group Transaction Documents in
respect of that breach with a view to stopping, and/or recovering damages for,
that breach.

20.26 Issuer and Intermediate Holdco
(a)

The Issuer shall ensure that, at all times, it owns 100% of the total issued share
capital and capital stock of the Company.

(b)

The Company shall ensure that, at all times, it directly or indirectly owns 100%
of the total issued share capital and capital stock of all of the indirect
Subsidiaries of the Issuer.

20.27 Supplying Information
While Notes remain outstanding and are “restricted securities” within the meaning of
Rule 144(a)(3) under the Securities Act, the Issuer, during any period in which the
Issuer is not subject to and in compliance with Section 13 or 15(d) of the Exchange Act
and not exempt from reporting under Rule 12g3-2(b) under the Exchange Act, shall
furnish to holders of Notes and prospective purchasers of Notes designated by such
holders, upon the request of such holders or such prospective purchasers, the
information required to be delivered pursuant to Rule 144A(d)(4) under the Securities
Act.
20.28 No Resales by the Issuer or the Guarantors
During the period from the Restructuring Effective Date until one year after the
Restructuring Effective Date, the Obligors will not, and will not permit any of their
controlled affiliates (as defined in Rule 144 under the Securities Act) to, resell any
Notes that have been acquired by any of them, except for Notes purchased by an Obligor
or any of its affiliates and resold in a transaction registered under the Securities Act or
in a transaction outside of the United States in reliance on Regulation S.
20.29 No Integration
None of the Issuer or any of its Subsiriaries or any of their respective affiliates (as
defined in Rule 501(b) of Regulation D under the Securities Act) will, directly or
through any agent, sell, offer for sale, solicit offers to buy or otherwise negotiate in
respect of, any security (as defined in the Securities Act), that is or will be integrated
with the sale of Notes in a manner that would require registration of the Notes under
the Securities Act.
98

20.30 No General Solicitation or Directed Selling Efforts
None of the Issuer or any of its Subsidiaries, nor any of their affiliates or any other
person acting on its or their behalf will (i) solicit offers for, or offer or sell, Notes by
means of any form of general solicitation or general advertising within the meaning of
Rule 502(c) of Regulation D under the Securities Act or in any manner involving a
public offering within the meaning of Section 4(a)(2) of the Securities Act or (ii) engage
in any directed selling efforts within the meaning of Regulation S, and all such persons
will comply with the offering restrictions requirement of Regulation S.
20.31 Investment Company Act
Each of of the Obligors will not become, at any time prior to the expiration of one year
after the Restructuring Effective Date, an open-end investment company, unit
investment trust, closed-end investment company or face-amount certificate company
that is or is required to be registered under Section 8 of the Investment Company Act.
20.32 Conditions Subsequent
The Issuer shall (and shall procure that each relevant Obligor shall):

21.

(a)

within 21 days of entry into any Transaction Security Document entered into by
an Obligor incorporated in England and Wales, file a Form MR01 with UK
Companies House in relation to such Transaction Security Document;

(b)

within 21 days of entry into any Transaction Security Document entered into by
an Obligor incorporated in Ireland: (i) file the relevant Form C1 with the Irish
Companies Registration Office; and (ii) make the required notification to the
Irish Revenue Commissioner, in each case, in relation to such Transactio n
Security Document; and

(c)

within 5 Business Days of the Restructuring Effective Date, deliver to the
Security Agent any share certificates and blank stock transfer forms required
pursuant to paragraph 4(b) of Schedule 2 (Closing Conditions Precedent) to the
Restructuring Implementation Deed, which have not been delivered on or prior
to the Restructuring Effective Date due to administrative delay.

EVENTS OF DEFAULT
Each of the events or circumstances set out in this Clause 21 is an Event of Default
(save for Clause 21.15 (Acceleration) and Clause 21.16 (Permitted Transaction)).

21.1

Non-payment
An Obligor or Holdco does not pay on the due date any amount payable pursuant to a
Finance Document at the place at and in the currency in which it is expressed to be
payable unless:
(a)

its failure to pay is caused by:
(i)

administrative or technical error; or

(ii)

a Disruption Event; and
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(b)
21.2

21.3

21.4

payment is made within three (3) Business Days of its due date.

Material non-compliance with covenants
(a)

A member of the Group does not comply with any provision of Section 1.1
(Limitation on Indebtedness), Section 1.2 (Limitation on Restricted Payments)
or Section 1.3 (Limitation on Liens) of Schedule 12 (Incurrence Covenants) in
any material respect.

(b)

A member of the Group makes any disposition of Intellectual Property which
results in a breach of the provisions of Clause 20.23 (No disposition of Owned
IP) or Section 1.5 (Limitation on Sales of Assets and Subsidiary Stock) of
Schedule 12 (Incurrence Covenants) in any material respect.

(c)

A member of the Group does not comply with any provision of Clause 20.32
(Conditions Subsequent).

Other obligations
(a)

An Obligor or Holdco does not comply in any material respect with any
provision of the Finance Documents (other than those referred to in Clause 21.1
(Non-payment) or Clause 21.2 (Material non-compliance with covenants)).

(b)

No Event of Default under paragraph (a) above will occur if the failure to
comply is capable of remedy and is remedied within 30 days of the earlier of (i)
the Agent giving notice to the Issuer or relevant Obligor and (ii) the Issuer or an
Obligor becoming aware of the failure to comply.

Misrepresentation
Any representation or statement made or deemed to be made by an Obligor or Holdco
in the Finance Documents or in any other document delivered by or on behalf of any
Obligor or Holdco under or in connection with any Finance Document is or proves to
have been incorrect or misleading in any material respect when made or deemed to be
made (by reference to the facts and circumstances then existing), in each case provided
that the underlying circumstances giving rise to such misrepresentation (if capable of
remedy) are not remedied within 30 days of the earlier of (i) the Agent giving notice to
the Issuer of the failure to comply and (ii) the Issuer becoming aware of such
misrepresentation.

21.5

Cross default
(a)

Any Indebtedness of any member of the Obligor Group is not paid when due
nor within any originally applicable grace period.

(b)

Any Indebtedness of any member of the Obligor Group is declared to be or
otherwise becomes due and payable prior to its specified maturity as a result of
an event of default (however described).

(c)

Any commitment for any Indebtedness of any member of the Obligor Group is
cancelled or suspended by a creditor of any member of the Obligor Group as a
result of an event of default (however described).
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21.6

(d)

Any creditor of any member of the Obligor Group becomes entitled to declare
any Indebtedness of any member of the Obligor Group due and payable prior to
its specified maturity as a result of an event of default (however described).

(e)

No Event of Default will occur under this Clause 21.5 if:
(i)

the relevant event or circumstance occurs in connection with the
Permitted Transaction;

(ii)

the aggregate amount of Indebtedness falling within paragraphs (a) to
(d) above is equal to or less than £20,000,000 (or its equivalent in any
other currency or currencies); or

(iii)

the Indebtedness is owed by one member of the Obligor Group to
another member of the Obligor Group.

Insolvency
A member of the Obligor Group or Holdco admits in writing that it is, or is declared by
a court of competent jurisdiction to be, unable to pay its debts as they fall due other
than in connection with:

21.7

(a)

a Permitted Transaction;

(b)

its balance sheet liabilities exceeding its balance sheet assets; or

(c)

a member of the Obligor Group or Holdco managing its payables for working
capital purposes (excluding payables relating to borrowed money
Indebtedness).

Insolvency proceedings
(a)

Other than in connection with any Permitted Transaction, any legal proceedings
or other formal procedure or step is taken in relation to:
(i)

the suspension of payments, a moratorium of any indebtedness,
winding- up, dissolution, administration, examinership or reorganisa tio n
(by way of voluntary arrangement, scheme of arrangement or otherwise)
of any member of the Obligor Group or Holdco;

(ii)

a composition, compromise, assignment or arrangement with any
creditor of any member of the Obligor Group or Holdco;

(iii)

the appointment of a liquidator, receiver, administrative receiver,
administrator, examiner, compulsory manager or other similar officer in
respect of Holdco or any member of the Obligor Group or any of its
assets; or

(iv)

enforcement of any Security over any assets of any member of the
Obligor Group or Holdco,

or any analogous procedure or step is taken in any jurisdiction.
(b)

Paragraph (a) shall not apply to:
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21.8

21.9

(i)

any winding-up petition which is frivolous or vexatious (including any
petition commenced solely on the basis of non-payment of rent during
the “relevant period” as defined in Section 82 of the Coronavirus Act
2020 (as such period may be extended, supplemented or replaced) or
equivalent period of protection under any analogous legislation or
instrument providing relief connection with COVID-19 in the United
Kingdom, Ireland or any other jurisdiction in which the Obligor Group
or Holdco has material operations) and is discharged, stayed or
dismissed as soon as reasonably practicable after commencement; or

(ii)

any step or procedure taken in respect of a Non UK&I Subsidiary in
connection with a Permitted Sale, or the winding-up of the business of
that Non UK&I Subsidiary.

Creditors’ process
(a)

Any expropriation, attachment, sequestration, distress or execution or any
analogous process in any jurisdiction affects any asset or assets of an Obligor
or Holdco having an aggregate value of £20,000,000 and is not discharged
within 14 days.

(b)

Paragraph (a) shall not apply to any step or procedure taken in respect of a Non
UK&I Subsidiary in connection with a Permitted Sale, or the winding-up of that
Non UK&I Subsidiary.

Unlawfulness and invalidity
Subject to and save as provided for in the Legal Reservations and the Perfection
Requirements (other than in relation to paragraph (e) below):
(a)

it is or it becomes unlawful for Holdco or an Obligor or any other member of
the Group that is a party to the Intercreditor Agreement to perform any of its
obligations under the Finance Documents;

(b)

subject to the Legal Reservations, any Finance Document ceases to be in full
force and effect or any Transaction Security or any subordination created under
the Intercreditor Agreement ceases to be legal, valid, binding, enforceable or
effective;

(c)

any Transaction Security created or expressed to be created or evidenced by the
Transaction Security Documents ceases to be effective;

(d)

any material obligation or obligations of Holdco or any Obligor under the
Finance Documents or of Holdco or any other member of the Group under the
Intercreditor Agreement are not or cease to be legal, valid, binding or
enforceable; or

(e)

Holdco or any Obligor repudiates or rescinds a Finance Document or evidences
in writing an intention to repudiate or rescind a Finance Document,

which:
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(i)

(other than in relation to paragraph (e) above) arise as a result of an event
or circumstance occurring after the date of the relevant Finance
Document (and excluding any action, step or matter taken, procured or
approved in writing by the requisite Finance Parties or express ly
permitted under the Finance Documents);

(ii)

materially and adversely affect the interests of the Noteholders as a
whole under the Finance Documents; and

(iii)

(if capable of remedy) are not remedied within 30 Business Days of the
earlier of the Agent giving notice to the Issuer or the relevant Obligor or
Holdco becoming aware of such event or circumstance.

21.10 Intercreditor Agreement
(a)

Any party to the Intercreditor Agreement other than a Finance Party fails to
comply with any provisions of, or does not perform its obligations under, the
Intercreditor Agreement; or

(b)

a representation or warranty given by that party in the Intercreditor Agreement
is incorrect in any material respect,

and (i) (if the non-compliance or circumstances giving rise to the misrepresentation are
capable of remedy) such non-performance or misrepresentation is not remedied within
30 Business Days of the earlier of the Agent giving notice to the Issuer or the relevant
Obligor or Holdco becoming aware of the non-compliance or misrepresentation; and
(ii) such non-compliance or misrepresentation has a prejudicial effect on the
Noteholders.
21.11 Cessation of business
Any member of the Group (other than a Non UK&I Subsidiary in connection with a
Permitted Sale or the winding-up of that Non UK&I Subsidiary) suspends or ceases to
carry on (or threatens to suspend or cease to carry on) all or a material part of its
business, other than any suspension or cessation as a result of any public measures
implemented by Governmental Authorities in connection with COVID-19 that are
generally applicable in the United Kingdom, Ireland or any other jurisdiction in which
it has material operations and provided that any such suspension or cessation of the
Group’s business is reasonably expected to be of a non-permanent duration.
21.12 Audit qualification
The Issuer’s auditors or the auditors of the Group qualify the Annual Financia l
Statements described in paragraph (a)(1) of Schedule 11 (Information Undertakings)
other than when such audit qualification relates solely to COVID-19.
21.13 Expropriation
The authority or ability of any member of the Obligor Group to conduct its business is
limited or wholly or substantially curtailed by any seizure, expropriatio n,
nationalisation, intervention, restriction or other action by or on behalf of any
governmental, regulatory or other authority or other person in relation to any member
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of the Obligor Group or any of its assets, other than any limitation or curtailment as a
result of any public measures implemented by Governmental Authorities in connection
with COVID-19 that are generally applicable in the United Kingdom, Ireland, or any
other jurisdiction in which it has material operations and provided that any such
limitation or curtailment to the Group’s business is reasonably expected to be of a nonpermanent duration.
21.14 Litigation
Any litigation, arbitration, administrative, governmental, regulatory or other
investigations, proceedings or disputes are formally commenced which could
reasonably be expected to be adversely determined and, if so adversely determined, has
or could reasonably be expected to have a Material Adverse Effect under paragraphs
(b) and (c) thereof (but excluding any grace period).
21.15 Acceleration
Subject to Clause 21.16 (Permitted Transaction), on and at any time after the
occurrence of an Event of Default which is continuing the Agent may, and shall if so
directed by the Majority Noteholders, by notice to the Issuer:
(a)

cancel the Total Commitments at which time they shall immediately be
cancelled;

(b)

declare that all or part of the Notes, together with accrued interest, and all other
amounts accrued or outstanding under the Finance Documents (includ ing
amounts payable pursuant to Clause 10.5 (Redemption Fee)) be immediate ly
due and payable, at which time they shall become immediately due and payable;

(c)

declare that all or part of the Notes be payable on demand, at which time they
shall immediately become payable on demand by the Agent on the instructio ns
of the Majority Noteholders; and/or

(d)

exercise or direct the Security Agent to exercise any or all of its rights, remedies,
powers or discretions under the Finance Documents.

21.16 Permitted Transaction
Notwithstanding any other term of the Finance Documents, any steps taken or the
occurrence of any event in connection with a Permitted Transaction shall not constitute
a breach of any covenant or result in the occurrence of a Default or an Event of Default,
unless such step is contrary to any term or condition that is expressly required under
the terms of any Finance Document in relation to a Permitted Transaction.
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SECTION 9
CHANGES TO PARTIES
22.

CHANGES TO THE NOTEHOLDERS

22.1

Assignments and transfers by the Noteholders
Subject to this Clause 22, a Noteholder (the “Existing Noteholder”) may:
(a)

assign any of its rights;

(b)

transfer by novation any of its rights and obligations; or

(c)

sub-participate or enter into any other agreement or arrangement having an
economic effect substantially similar to a sub-participation of any of its rights
or obligations (a “Sub-Participation”),

under any Finance Document to another bank or financial institution or to a trust, fund,
vehicle, or other entity in each case, which is engaged in or established for the purpose
of making, purchasing or investing in loans and/or securities (the “New Noteholder”).
22.2

Conditions of assignment, transfer or Sub-Participation
(a)

The prior written consent of the Issuer is required before an Existing Noteholder
may make an assignment, transfer or Sub-Participation in accordance with
Clause 22.1 (Assignments and transfers by the Noteholders) to any person that
is not an Eligible Noteholder.

(b)

For the purpose of this Clause 22, a “Voting Sub-Participation” means a SubParticipation under which a Noteholder does not retain exclusive control over
all rights and obligations with respect to its Commitments under the Facilities,
including with respect to consents, waivers, modifications and amendments.

(c)

Subject to paragraph (d) below, the prior written consent of the Issuer is not
required before an Existing Noteholder may make an assignment, transfer or
Sub-Participation in accordance with Clause 22.1 (Assignments and transfers
by the Noteholders).

(d)

Notwithstanding any other provision of this Agreement or any other Finance
Documents, the prior written consent of the Issuer (acting in its sole discretion)
is required for any assignment, transfer or Sub-Participation to a person which
is (or is known by the Existing Noteholder that it will be) a Competitor, provided
that no person shall be considered to be a Competitor solely by reason of a
shareholder in the Group having its own affiliated lending business.

(e)

If the consent of the Issuer is required for any assignment, transfer or SubParticipation, then for all purposes under this Agreement and the other Finance
Documents, that assignment, transfer or Sub-Participation shall only become
effective once the written consent of the Issuer has been granted or deemed to
be granted.
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(f)

If any assignment, transfer or Sub-Participation is carried out in breach of this
Clause 22.2, such assignment, transfer or Sub-Participation shall be void and
deemed to have not occurred.

(g)

Unless the Issuer and the Agent otherwise agree and except as provided below,
if an Existing Noteholder assigns or transfers all or any part of its participatio n
in the Facilities or its rights and obligations under this Agreement to a person
(other than to one of its Affiliates, another Noteholder or a Related Fund), such
transfer or assignment must be in a minimum amount of £10,000 (or its
equivalent in other currencies) and an integral multiple of £1,000 (or its
equivalent in other currencies) or, if it is a transfer or assignment of all of the
Existing Noteholder’s existing participation in the Facilities, in an amount equal
to such existing participation.

(h)

Unless the Issuer and the Agent otherwise agree and except as provided above,
if on the same date two or more Existing Noteholders are transferring part of
their participation in the Facilities to the same transferee or assignee, the
minimum amount so transferred by any Existing Noteholder to the transferee or
assignee may be less than £10,000 if the aggregate amount transferred or
assigned to that transferee or assignee on that date is at least £10,000 and
provided that each of the Existing Noteholders and the New Noteholder (in each
case, when aggregated with participation held by its respective Affiliates and
Related Funds) has, after the transfer or assignment, a participation in the
Facilities in a minimum amount of £10,000 (or its equivalent in other
currencies) or, if it is a transfer or assignment of all of the Existing Noteholder’s
existing participation in the Facilities, in the case of the New Noteholder, in an
amount equal to such existing participation and, in the case of the Existing
Noteholder that is transferring or assigning all of its existing participation, zero.

(i)

In determining compliance with paragraphs (g) and (h) above, any amount
transferred or assigned by or to an Existing Noteholder or New Noteholder shall
be aggregated with any amounts transferred or assigned by or held by its
respective Affiliates and Related Funds.

(j)

An assignment will only be effective:
(i)

on receipt by the Agent of a copy of the prior written consent of the
Issuer to the assignment as required pursuant to paragraph (c), (d) or (e)
above or receipt by the Agent and the Issuer of written confirma tio n
from the relevant Existing Noteholder that such consent is not required
or has been deemed to be granted;

(ii)

on receipt by the Agent (whether in the Assignment Agreement or
otherwise) of written confirmation from the New Noteholder (in form
and substance satisfactory to the Agent (acting reasonably)) that the
New Noteholder will assume the same obligations to the other Finance
Parties as it would have been under if it was an Original Noteholder;

(iii)

unless the New Noteholder is already a party to the Intercreditor
Agreement in its capacity as a Noteholder, the New Noteholder entering
into the documentation required for it to accede as a party to the
Intercreditor Agreement;
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(k)

(iv)

if the procedure set out in Clause 22.6 (Procedure for assignment) is
complied with; and

(v)

following the performance by the Agent of all necessary “know your
customer” or other similar checks under all applicable laws and
regulations in relation to such assignment to a New Noteholder, the
completion of which the Agent shall promptly notify to the Existing
Noteholder and the New Noteholder.

A transfer will only be effective:
(i)

on receipt by the Agent of a copy of the prior written consent of the
Issuer to the transfer as required pursuant to paragraph (c), (d) or (e)
above or evidence satisfactory to the Agent that such consent is not
required or has been deemed to be granted;

(ii)

unless the New Noteholder is already a party to the Intercreditor
Agreement in its capacity as a Noteholder, on the New Noteholder
entering into the documentation required for it to accede as a party to the
Intercreditor Agreement;

(iii)

if the procedure set out in Clause 22.5 (Procedure for transfer) is
complied with; and

(iv)

following the performance by the Agent of all necessary “know your
customer” or other similar checks under all applicable laws and
regulations in relation to such transfer to a New Noteholder, the
completion of which the Agent shall promptly notify to the Existing
Noteholder and the New Noteholder.

(l)

A Finance Party may not assign, transfer, sub-participate or otherwise subcontract any of its rights or obligations under the Finance Documents or change
its Facility Office if, as a result of such assignment, transfer, Sub-Participatio n
or change of Facility Office, an event or circumstance set out in Clause 7.1
(Illegality) would occur.

(m)

If:
(i)

a Noteholder assigns or transfers any of its rights or obligations under
the Finance Documents, enters into a Sub-Participation or changes its
Facility Office; and

(ii)

as a result of circumstances existing at the date the assignment, transfer,
Sub-Participation or change occurs, an Obligor would be obliged to
make a payment to the New Noteholder, Existing Noteholder or
Noteholder acting through its new Facility Office (respectively) under
Clause 12 (Increased Costs),

then the New Noteholder, the Existing Noteholder or Noteholder acting through
its new Facility Office (respectively) is only entitled to receive payment under
those Clauses to the same extent as the Existing Noteholder or Noteholder
absent the Sub-Participation or acting through its previous Facility Office
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(respectively) would have been entitled to if the assignment, transfer, SubParticipation or change of Facility Office (respectively) had not occurred.

22.3

(n)

Upon request by the Issuer, a Noteholder which has entered into a Voting Subparticipation shall promptly provide the Issuer with details of each subparticipant, including such sub-participants name and address, the principa l
amounts (and related interest amounts) of its interest in the Note(s) or other
obligations hereunder, and the nature of the Voting Sub-Participation.

(o)

A copy of each Confidentiality Undertaking required pursuant to any term of
this Agreement (together with any amendments to the Confidentia lity
Undertaking) shall, unless otherwise agreed by the Issuer or no information is
disclosed to any person under or in reliance on that Confidentiality Undertaking,
be provided to the Issuer at least three Business Days after its execution by the
potential New Noteholder (including, for the avoidance of doubt, an Increase
Noteholder) or sub-participant and a copy of any amendment to the
Confidentiality Undertaking will be provided to the Issuer promptly upon such
amendment taking effect. Any such Confidentiality Undertaking shall be
executed before any information is disclosed under or in reliance on that
Confidentiality Undertaking and before any Transfer Certificate, Assignme nt
Agreement or any agreement or documentation effecting a Sub-Participation is
entered into in relation to any assignment, transfer or Sub-Participation.

(p)

Each New Noteholder (by executing the Transfer Certificate or the Assignme nt
Agreement) and each sub-participant in respect of a Voting Sub-Participatio n
confirms, for the avoidance of doubt, that the Agent has authority to execute on
its behalf any amendment or waiver that has been approved by or on behalf of
the requisite Noteholder or Noteholders in accordance with this Agreement on
or prior to the date on which the transfer, assignment or Voting SubParticipation became effective and (to the extent applicable) that it is bound by
that decision to the same extent as the Existing Noteholder would have been had
it remained a Noteholder.

(q)

The Parties agree that, upon an assignment or a transfer effected by way of
novation in accordance with this Clause, the Security created by, together with
all rights and remedies under, the Transaction Security Documents shall be
maintained in full force and effect.

Assignment or transfer fee
Unless the Agent otherwise agrees and excluding an assignment or transfer made (a) to
an Affiliate of a Noteholder or (b) to a Related Fund, the New Noteholder shall, on the
date upon which an assignment or transfer takes effect, pay to the Agent (for its own
account) a fee of £3,500.

22.4

Limitation of responsibility of Existing Noteholders
(a)

Unless expressly agreed to the contrary, an Existing Noteholder makes no
representation or warranty and assumes no responsibility to a New Noteholder
for:
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(i)

the legality, validity, effectiveness, adequacy or enforceability of the
Transaction Documents, the Transaction Security or any other
documents;

(ii)

the financial condition of any Obligor;

(iii)

the performance and observance by any Obligor or any other member of
the Group of its obligations under the Transaction Documents or any
other documents; or

(iv)

the accuracy of any statements (whether written or oral) made in or in
connection with any Transaction Document or any other document,

and any representations or warranties implied by law are excluded.
(b)

22.5

Each New Noteholder confirms to the Existing Noteholder and the other
Finance Parties that it:
(i)

has made (and shall continue to make) its own independent investiga tio n
and assessment of the financial condition and affairs of each Obligor and
its related entities in connection with its participation in this Agreement
and the other Finance Documents and has not relied exclusively on any
information provided to it by the Existing Noteholder or any other
Finance Party in connection with any Transaction Document or the
Transaction Security; and

(ii)

will continue to make its own independent appraisal of the
creditworthiness of each Obligor and its related entities whilst any
amount is or may be outstanding under the Finance Documents or any
Commitment is in force.

(c)

Each New Noteholder confirms to the Issuer that it has all Authorisatio ns
required for lending to the Issuer.

(d)

Nothing in any Finance Document obliges an Existing Noteholder to:
(i)

accept a re-transfer or re-assignment from a New Noteholder of any of
the rights and obligations assigned or transferred under this Clause 22;
or

(ii)

support any losses directly or indirectly incurred by the New Noteholder
by reason of the non-performance by any Obligor of its obligatio ns
under the Transaction Documents or otherwise.

Procedure for transfer
(a)

Subject to the conditions set out in Clause 22.2 (Conditions of assignment,
transfer or Sub-Participation), a transfer is effected in accordance with
paragraph (c) below when the Agent executes an otherwise duly completed
Transfer Certificate delivered to it by the Existing Noteholder and the New
Noteholder. The Agent shall, subject to paragraph (b) below, as soon as
reasonably practicable after receipt by it of a duly completed Transfer
Certificate appearing on its face to comply with the terms of this Agreement and
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delivered in accordance with the terms of this Agreement, execute that Transfer
Certificate.

22.6

(b)

The Agent shall only be obliged to execute a Transfer Certificate delivered to it
by the Existing Noteholder and the New Noteholder once it is satisfied it has
complied with all necessary “know your customer” or other similar checks
under all applicable laws and regulations in relation to the transfer to such New
Noteholder.

(c)

Subject to Clause 22.9 (Pro rata interest settlement), on the Transfer Date:
(i)

to the extent that in the Transfer Certificate the Existing Noteholder
seeks to transfer by novation its rights and obligations under the Finance
Documents and in respect of the Transaction Security each of the
Obligors and the Existing Noteholder shall be released from further
obligations towards one another under the Finance Documents and in
respect of the Transaction Security and their respective rights against
one another under the Finance Documents and in respect of the
Transaction Security shall be cancelled (being the “Discharged Rights
and Obligations”);

(ii)

each of the Obligors and the New Noteholder shall assume obligatio ns
towards one another and/or acquire rights against one another which
differ from the Discharged Rights and Obligations only insofar as that
Obligor or other member of the Group and the New Noteholder have
assumed and/or acquired the same in place of that Obligor and the
Existing Noteholder;

(iii)

the Agent, the Security Agent, the New Noteholder and the other
Noteholders, shall acquire the same rights and assume the same
obligations between themselves and in respect of the Transactio n
Security as they would have acquired and assumed had the New
Noteholder been an Original Noteholder with the rights, and/or
obligations acquired or assumed by it as a result of the transfer and to
that extent the Agent, the Security Agent, and the Existing Noteholder
shall each be released from further obligations to each other under the
Finance Documents; and

(iv)

the New Noteholder shall become a Party as a “Noteholder”.

Procedure for assignment
(a)

Subject to the conditions set out in Clause 22.2 (Conditions of assignment,
transfer or Sub-Participation), an assignment may be effected in accordance
with paragraph (c) below when the Agent executes an otherwise duly completed
Assignment Agreement delivered to it by the Existing Noteholder and the New
Noteholder. The Agent shall, subject to paragraph (b) below, as soon as
reasonably practicable after receipt by it of a duly completed Assignme nt
Agreement appearing on its face to comply with the terms of this Agreement
and delivered in accordance with the terms of this Agreement, execute that
Assignment Agreement.
110

(b)

The Agent shall only be obliged to execute an Assignment Agreement delivered
to it by the Existing Noteholder and the New Noteholder once it is satisfied it
has complied with all necessary “know your customer” or other similar checks
under all applicable laws and regulations in relation to the assignment to such
New Noteholder.

(c)

Subject to Clause 22.9 (Pro rata interest settlement), on the Transfer Date:

(d)

22.7

(i)

the Existing Noteholder will assign absolutely to the New Noteholder
its rights under the Finance Documents and in respect of the Transactio n
Security expressed to be the subject of the assignment in the Assignme nt
Agreement;

(ii)

the Existing Noteholder will be released from the obligations (the
“Relevant Obligations”) expressed to be the subject of the release in
the Assignment Agreement (and any corresponding obligations by
which it is bound in respect of the Transaction Security); and

(iii)

the New Noteholder shall become a Party as a “Noteholder” and will be
bound by obligations equivalent to the Relevant Obligations.

Noteholders may utilise procedures other than those set out in this Clause 22.6
to assign their rights under the Finance Documents (but not, without the consent
of the relevant Obligor or unless in accordance with Clause 22.5 (Procedure for
transfer), to obtain a release by that Obligor from the obligations owed to that
Obligor by the Noteholders nor the assumption of equivalent obligations by a
New Noteholder) provided that they comply with the conditions set out in
Clause 22.2 (Conditions of assignment, transfer or Sub-Participation).

Copy of Transfer Certificate, Assignment Agreement or Increase Confirmation
The Agent shall, as soon as reasonably practicable after it has executed a Transfer
Certificate, an Assignment Agreement or an Increase Confirmation, send to the Issuer
a copy of that Transfer Certificate, Assignment Agreement or Increase Confirmation.

22.8

Security over Noteholders’ rights
In addition to the other rights provided to Noteholders under this Clause 22, each
Noteholder may without consulting with or obtaining consent from any Obligor (but
subject to paragraph (e) of Clause 22.2 (Conditions of assignment, transfer or SubParticipation)) at any time charge, assign or otherwise create Security in or over
(whether by way of collateral or otherwise) all or any of its rights under any Finance
Document to secure obligations of that Noteholder, including, without limitation:
(a)

any charge, assignment or other Security to secure obligations to a federal
reserve or central bank; and

(b)

in the case of any Noteholder which is a fund, any charge, assignment or other
Security granted to any holders (or trustees or representatives of holders) of
obligations owed, or securities issued, by that Noteholder as security for those
obligations or securities, except that no such charge, assignment or Security
shall at any time:
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22.9

(i)

release a Noteholder from any of its obligations under the Finance
Documents or substitute the beneficiary of the relevant charge,
assignment or other Security for the Noteholder as a party to any of the
Finance Documents; or

(ii)

require any payments to be made by an Obligor or grant to any person
any more extensive rights than those required to be made or granted to
the relevant Noteholder under the Finance Documents.

Pro rata interest settlement
If the Agent has notified the Noteholders that it is able to distribute interest payments
on a “pro rata basis” to Existing Noteholders and New Noteholders then (in respect of
any transfer pursuant to Clause 22.5 (Procedure for transfer) or any assignme nt
pursuant to Clause 22.6 (Procedure for assignment) the Transfer Date of which, in each
case, is after the date of such notification and is not on the last day of an Interest Period):
(a)

any interest or fees in respect of the relevant participation which are expressed
to accrue by reference to the lapse of time shall continue to accrue in favour of
the Existing Noteholder up to but excluding the Transfer Date (“Accrue d
Amounts”) and shall become due and payable to the Existing Noteholder
(without further interest accruing on them) on the last day of the current Interest
Period; and

(b)

the rights assigned or transferred by the Existing Noteholder will not include
the right to the Accrued Amounts so that, for the avoidance of doubt:
(i)

when the Accrued Amounts become payable, those Accrued Amounts
will be payable for the account of the Existing Noteholder; and

(ii)

the amount payable to the New Noteholder on that date will be the
amount which would, but for the application of this Clause 22.9, have
been payable to it on that date, but after deduction of the Accrued
Amounts.

In this Clause 22.9 references to “Interest Period” shall be construed to include a
reference to any other period for accrual of fees.
22.10 Transfer, assignment and Sub-Participation Costs and Expenses
Other than as set out in Clause 11.5 (Stamp Taxes), the Obligors shall not be liable for
any Taxes, notarial and security registration or perfection fees, costs, fees, expenses,
gross-up or increased costs that result from an assignment, transfer or Sub-Participatio n
of any Commitment.
23.

DEBT PURCHASE TRANSACTIONS
The Issuer shall not, and shall procure that each other member of the Group shall not
(i) enter into any Debt Purchase Transaction or (ii) beneficially own all or any part of
the share capital of a company that is a Noteholder or a party to a Debt Purchas e
Transaction of the type referred to in paragraphs (b) or (c) of the definition of “Debt
Purchase Transaction”.
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24.

CHANGES TO THE OBLIGORS

24.1

Assignment and transfers by Obligors
No Obligor or any other member of the Group may assign any of its rights or transfer
any of its rights or obligations under the Finance Documents (other than pursuant to
Clause 24.2 (Resignation of an Obligor), a Permitted Reorganisation or otherwise as
expressly permitted under the terms of this Agreement).

24.2

Resignation of an Obligor
(a)

(b)

(c)

24.3

The Issuer may request that an Obligor or any member of the Group which is
its Holding Company ceases to be a Guarantor by delivering a Resignatio n
Letter to the Agent if:
(i)

it is the subject of a disposal expressly permitted under and in
compliance with this Agreement to a person who is not a member of the
Group and pursuant to which it will cease to be a member of the Group
(a “Third Party Disposal”);

(ii)

in the case of a Permitted SPV, it is required to implement or facilitate a
Permitted Sale or a Permitted Reorganisation; or

(iii)

the Majority Noteholders (or, if required under Clause 34.3 (Super
Majority Noteholder Matters), the Super Majority Noteholders) have
consented to the resignation of that Obligor.

The Agent shall accept a Resignation Letter and notify the Issuer and the other
Finance Parties of its acceptance if:
(i)

that Guarantor is not the Issuer; and

(ii)

no payment is due and payable from that Guarantor under Clause 16.1
(Guarantee and indemnity); and

Upon notification by the Agent to the Issuer of its acceptance of the resignatio n
of a Guarantor, that entity shall cease to be a Guarantor and shall have no further
rights or obligations under the Finance Documents as a Guarantor, except that
the resignation pursuant to paragraph (a)(i) above shall not take effect (and that
entity will continue to have rights and obligations under the Finance
Documents) until the date on which the relevant Third Party Disposal takes
effect.

Additional Guarantors
(a)

Subject to compliance with the provisions of paragraphs (c) and (d) of Clause
19.9 (“Know your customer” checks) (save that, in respect of an entity which
becomes an Obligor on the Restructuring Effective Date, the requirement in
such provisions for five Business Days’ prior notice to be given to the Agent
shall not apply), the Issuer may request that any of its Subsidiaries become a
Guarantor.
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(b)

(c)

(d)

24.4

A member of the Group shall become a Guarantor if, subject to the Agreed
Security Principles:
(i)

a duly completed and executed Accession Deed is delivered to the
Agent; and

(ii)

the Agent has received (or waived the requirement to receive) all of the
documents and other evidence listed in Schedule 2 (Conditions
Precedent) in relation to that Additional Guarantor, each in form and
substance satisfactory to the Agent (acting on the instruction of the
Majority Noteholders).

The Agent shall, in connection with any accession of a Guarantor under this
Clause 24.3:
(i)

use reasonable endeavours to agree and/or confirm satisfactio n of the
documents and evidence to be received by it pursuant to Schedule 2
(Conditions Precedent) within the time period reasonably requested by
the Issuer (or in the absence of such request, promptly); and

(ii)

notify the Issuer and the Noteholders promptly upon being satisfied that
it has received (in form and substance satisfactory to it (acting on the
instruction of the Majority Noteholders)) all the documents and other
evidence listed in Schedule 2 (Conditions Precedent).

The Agent (acting on the instructions of the Majority Noteholders) may agree
with the Issuer that the requirements under paragraph 24.3(b)(ii) above are to
be delivered and/or satisfied at a date later than the date on which the rele vant
entity becomes an Additional Guarantor.

Release of Security
(a)

If requested by the Obligors’ Agent in connection with any Third Party
Disposal, the Security Agent (on behalf of the Secured Parties and with the
authority of the Secured Parties, which is hereby confirmed) shall, at the cost of
the Obligors’ Agent, release any undertaking or assets directly or indirectly the
subject of that disposal from the Transaction Security and, if applicable, issue
certificates of non-crystallisation, provided that any release shall not take effect
until the date on which the relevant Third Party Disposal takes effect.

(b)

If requested by the Obligors’ Agent in connection with a Permitted Sale
(without prejudice to any specific provisions of this Agreement expressly
relating to such Permitted Sale), the Security Agent (on behalf of the Secured
Parties and with the authority of the Secured Parties, which is hereby confir med)
shall, at the cost of the Obligors’ Agent, release such assets from the Transactio n
Security as the Obligors’ Agent may require in order to complete or facilita te
that Permitted Sale.

(c)

If requested by the Obligors’ Agent in connection with any transaction expressly
permitted (and subject to the satisfaction of any conditions required) under this
Agreement, the Security Agent (on behalf of the Secured Parties and with the
authority of the Secured Parties, which is hereby confirmed) shall, at the cost of
114

the Obligors’ Agent, release any undertaking or assets directly or indirectly the
subject of that transaction from the Transaction Security and, if applicable, issue
certificates of non-crystallisation.
24.5

Noteholder Affiliates and Facility Office
(a)

This Clause is subject to Clause 2.4 (Lending Affiliates).

(b)

In respect of a Note (“Designated Note”) a Noteholder (a “Designating
Noteholder”) may at any time and from time to time designate (by written
notice to the Agent and the Issuer):
(i)

a substitute Facility Office from which it will hold Designated Notes (a
“Substitute Facility Office”); or

(ii)

nominate an Affiliate to act as the Noteholder of Designated Notes (a
“Substitute Affiliate Noteholder”).

(c)

A notice to nominate a Substitute Affiliate Noteholder must be in the form set
out in Schedule 16 (Form of Substitute Affiliate Noteholder Designation Notice)
and be countersigned by the relevant Substitute Affiliate Noteholder confir ming
it will be bound as a Noteholder under this Agreement in respect of the
Designated Notes in respect of which it acts as Noteholder.

(d)

The Designating Noteholder will act as the representative of any Substitute
Affiliate Noteholder it nominates for all administrative purposes under this
Agreement. The Issuer, the Obligors, the Agent and the other Finance Parties
will be entitled to deal only with the Designating Noteholder, except that
payments will be made in respect of Designated Notes to the Facility Office of
the Substitute Affiliates Noteholder. In particular the Commitments of the
Designating Noteholder will not be treated as reduced by the introduction of the
Substitute Affiliate Noteholder for voting purposes under this Agreement or the
other Finance Documents.

(e)

Save as mentioned in paragraph (d) above, a Substitute Affiliate Noteholder will
be treated as a Noteholder for all purposes under the Finance Documents and
having a Commitment equal to the principal amount of all Designated Notes in
which it is participating if and for so long as it continues to be a Substitute
Affiliate Noteholder under this Agreement.

(f)

A Designating Noteholder may revoke its designation of an Affiliate as a
Substitute Affiliate Noteholder by notice in writing to the Agent and the
Company provided that such notice may only take effect when there are no
Designated Notes outstanding to the Substitute Affiliate Noteholder. Upon such
Substitute Affiliate Noteholder ceasing to be a Substitute Affiliate Noteholder
the Designating Noteholder will automatically assume (and be deemed to
assume without further action by any Party) all rights and obligations previous ly
vested in the Substitute Affiliate Noteholder.

(g)

If a Designating Noteholder designates a Substitute Facility Office or Substitute
Affiliate Noteholder in accordance with this clause:
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(i)

Clause 12 (Increased Costs) shall apply as though the Substitute
Affiliate Noteholder were the Noteholder in respect of the Designated
Note (and had become such on the date the notice in the form of
Schedule 16 (Form of Substitute Affiliate Noteholder Designation
Notice) is delivered to the Agent and the Issuer in accordance with
paragraph (b) above); and

(ii)

the provisions of Clause 22.2 (Conditions of assignment, transfer or
Sub-Participation) shall apply to or in respect of any Substitute Affilia te
Noteholder or a Substitute Facility Office as though: (A) the Substitute
Affiliate Noteholder were a New Noteholder being transferred the rights
and obligations of the Noteholder in respect of the Designated Note
under the Finance Documents; or (B) the Substitute Facility Office were
a new Facility Office (including, for the avoidance of doubt and not
limited to, paragraphs (e) and (m) of Clause 22.2 (Conditions of
assignment, transfer or Sub-Participation) which shall be complied
with).
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SECTION 10
THE FINANCE PARTIES
25.

ROLE OF THE AGENT AND OTHERS

25.1

Appointment of the Agent

25.2

(a)

Each of the Noteholders appoints the Agent to act as its agent under and in
connection with the Finance Documents.

(b)

Each of the Noteholders authorises the Agent to exercise the rights,
authorities, confirmations, determinations, approvals, satisfactions,
and discretions specifically given to the Agent under or in connection
Finance Documents together with any other incidental rights,
authorities and discretions.

powers,
opinions
with the
powers,

Duties of the Agent
(a)

Subject to paragraph (b) below, the Agent shall promptly forward to a Party the
original or a copy of any document which is delivered to the Agent for that Party
by any other Party.

(b)

Without prejudice to Clause 22.7 (Copy of Transfer Certificate, Assignment
Agreement or Increase Confirmation), paragraph (a) above shall not apply to
any Transfer Certificate, Assignment Agreement or Increase Confirmation.

(c)

Except where a Finance Document specifically provides otherwise, the Agent
is not obliged to review or check the adequacy, accuracy or completeness of any
document it forwards to another Party.

(d)

If the Agent receives notice from a Party referring to this Agreement, describing
a Default and stating that the circumstance described is a Default, it shall
promptly notify the other Finance Parties.

(e)

If the Agent is aware of the non-payment of any principal, interest, commitme nt
fee or other fee payable to a Finance Party (other than the Agent) under this
Agreement it shall promptly notify the other Finance Parties.

(f)

The Agent shall provide to the Issuer within three Business Days of a request
by the Issuer (acting reasonably), a list (which may be in electronic form) setting
out the names of the Noteholders as at the date of that request, their respective
Commitments, the address and fax number (and the department or officer, if
any, for whose attention any communication is to be made) of each Noteholder
for any communication to be made or document to be delivered under or in
connection with the Finance Documents, the electronic mail address and/or any
other information required to enable the sending and receipt of information by
electronic mail or other electronic means to and by each Noteholder to whom
any communication under or in connection with the Finance Documents may
be made by that means and the account details of each Noteholder for any
payment to be distributed by the Agent to that Noteholder under the Finance
Documents.
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25.3

25.4

(g)

The Agent’s duties under the Finance Documents are solely mechanical and
administrative in nature.

(h)

Upon the Agent becoming an Impaired Agent each Noteholder shall be, upon
request, given a copy of the list of Noteholders by the Issuer.

(i)

The Agent shall have only those duties, obligations and responsibilities
expressly specified in the Finance Documents to which it is expressed to be a
party (and no others shall be implied).

Majority Noteholders’ instructions
(a)

Unless a contrary indication appears in a Finance Document, the Agent shall (i)
exercise any right, power, authority or discretion vested in it as Agent in
accordance with any instructions given to it by the Majority Noteholders (or, if
so instructed by the Majority Noteholders, refrain from exercising any right,
power, authority or discretion vested in it as Agent) and (ii) not be liable for any
act (or omission) if it acts (or refrains from taking any action) in accordance
with an instruction of the Majority Noteholders.

(b)

Unless a contrary indication appears in a Finance Document, any instructio ns
given by the Majority Noteholders will be binding on all the Finance Parties
save for the Security Agent.

(c)

The Agent may refrain from acting in accordance with the instructions of the
Majority Noteholders (or, if appropriate, the Noteholders or relevant class or
number of Noteholders) until it has received such indemnification and/ or
security as it may require for any cost, loss or liability (together with any
associated VAT) which it may incur in complying with the instructions.

(d)

In the absence of instructions from the Majority Noteholders (or, if appropriate,
the Noteholders or relevant class or number of Noteholders), the Agent may act
(or refrain from taking action) as it considers to be in the best interest of the
Noteholders.

(e)

The Agent is not authorised to act on behalf of a Noteholder (without first
obtaining that Noteholder’s consent) in any legal or arbitration proceedings
relating to any Finance Document. This paragraph (e) shall not apply to any
legal or arbitration proceeding relating to the perfection, preservation or
protection of rights under the Transaction Security Documents or enforceme nt
of the Transaction Security or Transaction Security Documents.

(f)

The Agent shall be entitled to request instructions, or clarification of any
instruction, from the Majority Noteholders as to whether, and in what manner,
it should exercise or refrain from exercising any right, power, authority or
discretion and the Agent may refrain from acting unless and until it receives any
such instructions or clarification that it has requested.

No fiduciary duties
(a)

Nothing in this Agreement constitutes the Agent and/or the Security Agent as a
trustee or fiduciary of any other person.
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(b)

25.5

None of the Agent or the Security Agent shall be bound to account to any
Noteholder for any sum or the profit element of any sum received by it for its
own account.

Business with the Group
The Agent and the Security Agent may accept deposits from, lend money to and
generally engage in any kind of banking or other business with any member of the
Group.

25.6

Rights and discretions
(a)

(b)

The Agent may rely on:
(i)

any representation, communication, notice or document believed by it
to be genuine, correct and appropriately authorised; and

(ii)

any statement made by a director, authorised signatory or employee of
any person regarding any matters which may reasonably be assumed to
be within his knowledge or within his power to verify.

The Agent may assume (unless it has received notice to the contrary in its
capacity as agent for the Noteholders) that:
(i)

no Default has occurred (unless it has actual knowledge of a Default
arising under Clause 21.1 (Non-payment));

(ii)

any right, power, authority or discretion vested in any Party or each
group of Noteholders has not been exercised; and

(iii)

any notice or request made by the Issuer (other than a Notes Subscriptio n
Request) is made on behalf of and with the consent and knowledge of
all the Obligors;

(iv)

any instructions received by it from the Majority Noteholders, any
Noteholders or any group of Noteholders are duly given in accordance
with the terms of the Finance Documents; and

(v)

unless it has received notice of revocation, that those instructions have
not been revoked,

and shall not be liable for any damages, costs or losses to any person, any
diminution in value or any liability whatsoever arising as a result of its so
relying.
(c)

The Agent may engage, pay for and rely on the advice or services of any
lawyers, accountants, surveyors or other experts.

(d)

The Agent may act in relation to the Finance Documents through its personnel
and agents and the Agent shall not:
(i)

be liable for any error of judgment made by any such person; or
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(ii)

be bound to supervise, or be in any way responsible for, any loss
incurred by reason of misconduct, omission or default on the part of any
such person,

unless such error or such loss was directly caused by the Agent’s gross
negligence or wilful misconduct

25.7

(e)

The Agent may disclose to any other Party any information it reasonably
believes it has received as agent under this Agreement.

(f)

Without prejudice to the generality of paragraph (e) above, the Agent may
disclose the identity of an Increased Costs Noteholder and/or a NonFunding/Competing Noteholder to the other Finance Parties and the Issuer and
shall disclose the same upon the written request of the Issuer or the Majority
Noteholders.

(g)

Notwithstanding any other provision of any Finance Document to the contrary,
the Agent is not obliged to do or omit to do anything if it would or might in its
reasonable opinion constitute a breach of any applicable law or regulation or a
breach of a fiduciary duty or duty of confidentiality.

(h)

Notwithstanding any provision of any Finance Document to the contrary, the
Agent is not obliged to expend or risk its own funds or otherwise incur any
financial liability in the performance of its duties, obligations or responsibilities
or the exercise of any right, power, authority or discretion if it has grounds for
believing the repayment of such funds or adequate indemnity against, or
security for, such risk or liability is not reasonably assured to it.

Responsibility for documentation
None of the Agent or the Security Agent is responsible for:

25.8

(a)

the adequacy, accuracy and/or completeness of any information (whether oral
or written) supplied by the Agent, an Obligor or any other person given in or in
connection with any Finance Document or the transactions contemplated in the
Finance Documents; or

(b)

the legality, validity, effectiveness, adequacy or enforceability of any Finance
Document or the Transaction Security or any other agreement, arrangement or
document entered into, made or executed in anticipation of or in connection
with any Finance Document or the Transaction Security.

No duty to monitor
The Agent shall not be bound to enquire:
(a)

whether or not any Default has occurred;

(b)

as to the performance, default or any breach by any Party of its obligations under
any Finance Document; or

(c)

whether any other event specified in any Finance Document has occurred.
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25.9

Exclusion of liability
(a)

Without limiting paragraph (b) below (and without prejudice to the provisio ns
of paragraph (e) of Clause 28.11 (Disruption to Payment Systems etc.)), the
Agent will not be liable (including, without limitation, for negligence or any
other category of liability whatsoever) for
(i)

any damages, costs or losses to any person, any diminution in value, or
any liability whatsoever arising as a result of taking or not taking any
action under or in connection with any Finance Document or the
Transaction Security, unless directly caused by its gross negligence or
wilful misconduct;

(ii)

exercising, or not exercising, any right, power, authority or discretion
given to it by, or in connection with, any Finance Document, the
Transaction Security or any other agreement, arrangement or document
entered into, made or executed in anticipation of, under or in connection
with, any Finance Document or the Transaction Security, unless directly
caused by its gross negligence or wilful misconduct; or

(iii)

without prejudice to the generality of paragraphs (i) and (ii) above, any
damages, costs or losses to any person, any diminution in value or any
liability whatsoever arising as a result of:
(A)

any act, event or circumstance not reasonably within its control;
or

(B)

the general risks of investment in, or the holding of assets in, any
jurisdiction,

including (in each case and without limitation) such damages, costs,
losses, diminution in value or liability arising as a result of:
nationalisation, expropriation or other governmental actions; any
regulation, currency restriction, devaluation or fluctuation; market
conditions affecting the execution or settlement of transactions or the
value of assets (including any Disruption Event); breakdown, failure or
malfunction of any third party transport, telecommunications, computer
services or systems; natural disasters or acts of God; war, terrorism,
insurrection or revolution; or strikes or industrial action,
unless directly caused by its gross negligence or wilful misconduct.
(b)

No Party (other than the Agent) may take any proceedings against any officer,
employee or agent of the Agent in respect of any claim it might have against the
Agent or in respect of any act or omission of any kind by that officer, employee
or agent in relation to any Finance Document or any Transaction Document and
any officer, employee or agent of the Agent may rely on this Clause 25.9
(Exclusion of liability) subject to Clause 1.6 (Third party rights) and the
provisions of the Third Parties Act.

(c)

The Agent will not be liable for any delay (or any related consequences) in
crediting an account with an amount required under the Finance Documents to
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be paid by the Agent if the Agent has taken all necessary steps as soon as
reasonably practicable to comply with the regulations or operating procedures
of any recognised clearing or settlement system used by the Agent for that
purpose.
(d)

Nothing in this Agreement shall oblige the Agent to carry out any “know your
customer” or other checks in relation to any person on behalf of any Noteholder
and each Noteholder confirms to the Agent that it is solely responsible for any
such checks it is required to carry out and that it may not rely on any statement
in relation to such checks made by the Agent.

(e)

Without prejudice to any provision of any Finance Document excluding or
limiting the Agent’s liability, any liability of the Agent arising under or in
connection with any Finance Document or the Transaction Security shall be
limited to the amount of actual loss which has been finally judicially determined
to have been suffered (as determined by reference to the date of default of the
Agent or, if later, the date on which the loss arises as a result of such default)
but without reference to any special conditions or circumstances known to the
Agent at any time which increase the amount of that loss. In no event shall the
Agent be liable for any loss of profits, goodwill, reputation, business
opportunity or anticipated saving, or for special, punitive, indirect or
consequential damages, whether or not the Agent has been advised of the
possibility of such loss or damages.

25.10 Noteholders’ indemnity to the Agent
Each Noteholder shall (in proportion to its share of the Total Commitments or, if the
Total Commitments are then zero, to its share of the Total Commitments immedia te ly
prior to their reduction to zero) indemnify the Agent, within three Business Days of
demand, against any cost, loss or liability (including, without limitation, for neglige nce
or any other category of liability whatsoever) incurred by the Agent (otherwise than by
reason of the Agent’s gross negligence or wilful misconduct) (or, in the case of any
cost, loss or liability pursuant to Clause 28.11 (Disruption to Payment Systems etc.)
notwithstanding the Agent’s negligence, gross negligence or any other category of
liability whatsoever but not including any claim based on the fraud of the Agent in
acting as Agent under the Finance Documents) (unless the Agent has been reimbursed
by an Obligor pursuant to a Finance Document).
25.11 Resignation of the Agent
(a)

The Agent may resign and appoint one of its Affiliates acting through an office
in the United Kingdom as successor by giving notice to the Noteholders and the
Issuer.

(b)

Alternatively the Agent may resign by giving 30 days’ notice to the Noteholders
and the Issuer, in which case the Majority Noteholders (after consultation with
the Issuer) may appoint a successor Agent (acting through an office in the
United Kingdom).

(c)

If the Majority Noteholders have not appointed a successor Agent in accordance
with paragraph (b) above within 20 days after notice of resignation was given,
the retiring Agent (after consultation with the Issuer and provided the Issuer
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does not wish to appoint a successor Agent (acting through an office in the
United Kingdom) of their own) may appoint a successor Agent (acting through
an office in the United Kingdom).
(d)

If the Agent wishes to resign because (acting reasonably) it has concluded that
it is no longer appropriate for it to remain as agent and the Agent is entitled to
appoint a successor Agent under paragraph (c) above, the Agent may (if it
concludes (acting reasonably) that it is necessary to do so in order to persuade
the proposed successor Agent to become a party to this Agreement as Agent )
agree with the proposed successor Agent amendments to this Clause 25 and any
other term of this Agreement dealing with the rights or obligations of the Agent
consistent with then current market practice for the appointment and protection
of corporate trustees together with any reasonable amendments to the agency
fee payable under this Agreement and those amendments will bind the Parties.

(e)

The retiring Agent shall make available to the successor Agent such documents
and records and provide such assistance as the successor Agent may reasonably
request for the purposes of performing its functions as Agent under the Finance
Documents.

(f)

The Agent’s resignation notice shall only take effect upon the appointment of a
successor.

(g)

Upon the appointment of a successor, the retiring Agent shall be discharged
from any further obligation in respect of the Finance Documents but shall
remain entitled to the benefit of this Clause 25. Any successor and each of the
other Parties shall have the same rights and obligations amongst themselves as
they would have had if such successor had been an original Party.

(h)

The Agent shall resign in accordance with paragraph (b) above (and, to the
extent applicable, shall use reasonable endeavours to appoint a successor Agent
pursuant to paragraph (c) above) if on or after the date which is three months
before the earliest FATCA Application Date relating to any payment to the
Agent under the Finance Documents, either:
(i)

the Agent fails to respond to a request under Clause 11.7 (FATCA
information) and the Issuer or a Noteholder reasonably believes that the
Agent will not be (or will have ceased to be) a FATCA Exempt Party on
or after that FATCA Application Date;

(ii)

the information supplied by the Agent pursuant to Clause 11.7 (FATCA
information) indicates that the Agent will not be (or will have ceased to
be) a FATCA Exempt Party on or after that FATCA Application Date;
or

(iii)

the Agent notifies the Issuer and the Noteholders that the Agent will not
be (or will have ceased to be) a FATCA Exempt Party on or after that
FATCA Application Date;

and (in each case) the Issuer or a Noteholder reasonably believes that a Party
will be required to make a FATCA Deduction that would not be required if the
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Agent were a FATCA Exempt Party, and the Issuer or that Noteholder, by notice
to the Agent, requires it to resign.
25.12 Replacement of the Agent
(a)

After consultation with the Issuer, the Majority Noteholders may, by giving 30
days’ notice to the Agent (or, at any time the Agent is an Impaired Agent, by
giving any shorter notice determined by the Majority Noteholders) replace the
Agent by appointing a successor Agent (acting through an office in the United
Kingdom).

(b)

The retiring Agent shall (at its own cost if it is an Impaired Agent and otherwise
at the expense of the Noteholders) make available to the successor Agent such
documents and records and provide such assistance as the successor Agent may
reasonably request for the purposes of performing its functions as Agent under
the Finance Documents.

(c)

The appointment of the successor Agent shall take effect on the date specified
in the notice from the Majority Noteholders to the retiring Agent. As from this
date, the retiring Agent shall be discharged from any further obligation in
respect of the Finance Documents (other than under paragraph (b) above) but
shall remain entitled to the benefit of this Clause 25 (and any agency fees for
the account of the retiring Agent shall cease to accrue from (and shall be payable
on) that date).

(d)

Any successor Agent and each of the other Parties shall have the same rights
and obligations amongst themselves as they would have had if such successor
had been an original Party.

25.13 Confidentiality
(a)

In acting as agent for the Finance Parties, the Agent shall be regarded as acting
through its agency division which shall be treated as a separate entity from any
other of its divisions or departments.

(b)

If information is received by another division or department of the Agent, it may
be treated as confidential to that division or department and the Agent shall not
be deemed to have notice of it.

(c)

Notwithstanding any other provision of any Finance Document to the contrary,
the Agent is not obliged to disclose to any other person (i) any confidentia l
information or (ii) any other information if the disclosure would or might in its
reasonable opinion constitute a breach of any law or a breach of a fiduciary duty.

25.14 Relationship with the Noteholders
(a)

Subject to Clause 22.9 (Pro rata interest settlement), the Agent may treat the
person shown in its records as Noteholder at the opening of business (in the
place of the Agent’s principal office as notified to the Finance Parties from time
to time) as the Noteholder acting through its Facility Office:
(i)

entitled to or liable for any payment due under any Finance Document
on that day; and
124

(ii)

entitled to receive and act upon any notice, request, document or
communication or make any decision or determination under any
Finance Document made or delivered on that day,

unless it has received not less than five Business Days’ prior notice from that
Noteholder to the contrary in accordance with the terms of this Agreement.
(b)

Each Noteholder shall supply the Agent with any information that the Security
Agent may reasonably specify (through the Agent) as being necessary or
desirable to enable the Security Agent to perform its functions as Security
Agent. Each Noteholder shall deal with the Security Agent exclusively through
the Agent and shall not deal directly with the Security Agent.

(c)

Any Noteholder may by notice to the Agent appoint a person to receive on its
behalf all notices, communications, information and documents to be made or
dispatched to that Noteholder under the Finance Documents. Such notice shall
contain the address, fax number and (where communication by electronic mail
or other electronic means is permitted under Clause 30.6 (Electronic
communication)) electronic mail address and/or any other information required
to enable the sending and receipt of information by that means (and, in each
case, the department or officer, if any, for whose attention communication is to
be made) and be treated as a notification of a substitute address, fax number,
electronic mail address, department and officer by that Noteholder for the
purposes of Clause 30.2 (Addresses) and paragraph 30.6(a)(ii) of Clause 30.6
(Electronic communication) and the Agent shall be entitled to treat such person
as the person entitled to receive all such notices, communications, informa tio n
and documents as though that person were that Noteholder.

25.15 Credit appraisal by the Noteholders
Without affecting the responsibility of any Obligor for information supplied by it or on
its behalf in connection with any Finance Document, each Noteholder confirms to the
Agent that it has been, and will continue to be, solely responsible for making its own
independent appraisal and investigation of all risks arising under or in connection with
any Finance Document including but not limited to:
(a)

the financial condition, status and nature of each member of the Group;

(b)

the legality, validity, effectiveness, adequacy or enforceability of any Finance
Document and the Transaction Security and any other agreement, arrangeme nt
or document entered into, made or executed in anticipation of, under or in
connection with any Finance Document or the Transaction Security;

(c)

whether that Secured Party has recourse, and the nature and extent of that
recourse, against any Party or any of its respective assets under or in connection
with any Finance Document, the Transaction Security, the transactions
contemplated by the Finance Documents or any other agreement, arrangeme nt
or document entered into, made or executed in anticipation of, under or in
connection with any Finance Document;

(d)

the adequacy, accuracy and/or completeness of any information provided by the
Agent, any Party or by any other person under or in connection with any Finance
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Document, the transactions contemplated by the Finance Documents or any
other agreement, arrangement or document entered into, made or executed in
anticipation of, under or in connection with any Finance Document; and
(e)

the right or title of any person in or to, or the value or sufficiency of any part of
the Charged Property, the priority of any of the Transaction Security or the
existence of any Security affecting the Charged Property.

25.16 Deduction from amounts payable by the Agent
If any Party owes an amount to the Agent (or the Security Agent) under the Finance
Documents the Agent (or the Security Agent) may, after giving notice to that Party,
deduct an amount not exceeding that amount from any payment to that Party which the
Agent (or the Security Agent) would otherwise be obliged to make under the Finance
Documents and apply the amount deducted in or towards satisfaction of the amount
owed. For the purposes of the Finance Documents that Party shall be regarded as having
received any amount so deducted.
25.17 Agent’s management time
Any amount payable to the Agent under Clause 13.3 (Indemnity to the Agent),
Clause 15 (Costs and expenses) and Clause 25.10 (Noteholders’ indemnity to the
Agent) shall include the cost of utilising the Agent’s management time or other
resources at a rate (if any) which has been agreed between the Agent and the Issuer,
and is in addition to any fee paid or payable to the Agent under Clause 10 (Fees). Such
remuneration (if any) as may be agreed with the Issuer shall be paid by or on behalf of
the Issuer to the Agent in the manner and at the times agreed between the Agent and
the Issuer.
25.18 Reliance and engagement letters
Each Finance Party and Secured Party confirms that the Agent has authority to accept
on its behalf (and ratifies the acceptance on its behalf of any letters, certificates or
reports already accepted by the Agent) the terms of any reliance, hold harmless or
engagement or similar letters relating to any reports, certificates or letters provided by
accountants, auditors or other persons in connection with the Finance Documents or the
transactions contemplated in the Finance Documents and to bind it in respect of any
reports, certificates or letters and to sign such letters on its behalf and further confir ms
that it accepts the terms and qualifications set out in such letters.
25.19 Role of the Security Agent
The Security Agent shall, at all times, act in accordance with the terms set forth in the
Intercreditor Agreement. In acting or otherwise exercising its rights or performing its
duties under any of the Finance Documents, the Security Agent shall act in accordance
with the provisions of this Agreement and the Intercreditor Agreement and shall seek
any necessary instruction or direction from the Agent. In so acting, the Security Agent
shall have the rights, benefits, protections, indemnities and immunities set out in this
Agreement and the Intercreditor Agreement and shall not incur any liability to any Party
(other than by reason of or as a result of its gross negligence, wilful misconduct or
fraud).
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25.20 Intercreditor Agreement
The Finance Documents are subject to clause 15 (The Security Agent) of the
Intercreditor Agreement and, in the event of any inconsistency between the terms of
this Agreement and the terms of clause 15 (The Security Agent) of the Intercreditor
Agreement, the terms of clause 15 (The Security Agent) of the Intercreditor Agreement
shall prevail.
26.

CONDUCT OF BUSINESS BY THE FINANCE PARTIES
Without prejudice to Clause 14.1 (Mitigation), no provision of this Agreement will:
(a)

interfere with the right of any Finance Party to arrange its affairs (tax or
otherwise) in whatever manner it thinks fit;

(b)

oblige any Finance Party to investigate or claim any credit, relief, remission or
repayment available to it or the extent, order and manner of any claim; or

(c)

oblige any Finance Party to disclose any information relating to its affairs (tax
or otherwise) or any computations in respect of Tax.

27.

SHARING AMONG THE FINANCE PARTIES

27.1

Payments to Finance Parties
If a Finance Party (a “Recovering Finance Party”) receives or recovers (including by
way of set-off) any amount from an Obligor other than in accordance with Clause 28
(Payment Mechanics) (a “Recovered Amount”) and applies that amount to a payment
due under the Finance Documents, then:

27.2

(a)

the Recovering Finance Party shall, within three Business Days, notify details
of the receipt or recovery to the Agent;

(b)

the Agent shall determine whether the receipt or recovery is in excess of the
amount the Recovering Finance Party would have been paid had the receipt or
recovery been received or made by the Agent and distributed in accordance with
Clause 28 (Payment Mechanics), without taking account of any Tax which
would be imposed on the Agent in relation to the receipt, recovery or
distribution; and

(c)

the Recovering Finance Party shall, within three Business Days of demand by
the Agent, pay to the Agent an amount (the “Sharing Payment”) equal to such
receipt or recovery less any amount which the Agent determines may be
retained by the Recovering Finance Party as its share of any payment to be
made, in accordance with Clause 28.6 (Partial payments).

Redistribution of payments
The Agent shall treat the Sharing Payment as if it had been paid by the relevant Obligor
and distribute it between the Finance Parties (other than the Recovering Finance Party)
(the “Sharing Finance Parties”) in accordance with Clause 28.6 (Partial payments)
towards the obligations of that Obligor to the Sharing Finance Parties.
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27.3

Recovering Finance Party’s rights
On a distribution by the Agent under Clause 27.2 (Redistribution of payments) of a
payment received by a Recovering Finance Party from an Obligor, as between the
relevant Obligor and the Recovering Finance Party, an amount of the Recovered
Amount equal to the Sharing Payment will be treated as not having been paid by that
Obligor unless and to the extent such treatment would otherwise be prohibited by any
limitation set out in Clause 16 (Guarantee and Indemnity).

27.4

Reversal of redistribution
If any part of the Sharing Payment received or recovered by a Recovering Finance Party
becomes repayable and is repaid by that Recovering Finance Party, then:

27.5

(a)

each Sharing Finance Party shall, upon request of the Agent, pay to the Agent
for the account of that Recovering Finance Party an amount equal to the
appropriate part of its share of the Sharing Payment (together with an amount
as is necessary to reimburse that Recovering Finance Party for its proportion of
any interest on the Sharing Payment which that Recovering Finance Party is
required to pay) (the “Redistributed Amount”); and

(b)

as between the relevant Obligor and each relevant Sharing Finance Party, an
amount equal to the relevant Redistributed Amount will be treated as not having
been paid by that Obligor, unless and to the extent such treatment would
otherwise be prohibited by any limitation set out in Clause 16 (Guarantee and
Indemnity).

Exceptions
(a)

This Clause 27 shall not apply to the extent that the Recovering Finance Party
would not, after making any payment pursuant to this Clause, have a valid and
enforceable claim against the relevant Obligor.

(b)

A Recovering Finance Party is not obliged to share with any other Finance Party
any amount which the Recovering Finance Party has received or recovered as a
result of taking legal or arbitration proceedings, if:
(i)

it notified the other Finance Party of the legal or arbitration proceedings;
and

(ii)

the other Finance Party had an opportunity to participate in those legal
or arbitration proceedings but did not do so as soon as reasonably
practicable having received notice and did not take separate legal or
arbitration proceedings.
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SECTION 11
ADMINISTRATION
28.

PAYMENT MECHANICS

28.1

Payments to the Agent

28.2

(a)

On each date on which an Obligor or a Noteholder is required to make a
payment under a Finance Document, that Obligor or Noteholder shall make the
same available to the Agent (unless a contrary indication appears in a Finance
Document) for value on the due date at the time and in such funds specified by
the Agent as being customary at the time for settlement of transactions in the
relevant currency in the place of payment.

(b)

Payment shall be made to such account in the principal financial centre of the
country of that currency (or, in relation to euro, in a principal financial centre in
such Participating Member State or London, as specified by the Agent) with
such bank as the Agent, in each case, specifies by not less than five Business
Days’ notice.

Distributions by the Agent
Each payment received by the Agent under the Finance Documents for another Party
shall, subject to Clause 28.3 (Distributions to an Obligor) and Clause 28.4 (Clawback)
be made available by the Agent as soon as practicable after receipt to the Party entitled
to receive payment in accordance with this Agreement (in the case of a Noteholder, for
the account of its Facility Office), to such account as that Party may notify to the Agent
by not less than five Business Days’ notice with a bank specified by that Party in the
principal financial centre of the country of that currency (or, in relation to euro, in the
principal financial centre of a Participating Member State or London, as specified by
that Party).

28.3

Distributions to an Obligor
The Agent may (with the consent of the Obligor or in accordance with Clause 29 (SetOff)) apply any amount received by it for that Obligor in or towards payment (on the
date and in the currency and funds of receipt) of any amount due from that Obligor
under the Finance Documents or in or towards purchase of any amount of any currency
to be so applied.

28.4

Clawback
(a)

Where a sum is to be paid to the Agent under the Finance Documents for another
Party, the Agent is not obliged to pay that sum to that other Party (or to enter
into or perform any related exchange contract) until it has been able to establish
to its satisfaction that it has actually received that sum.

(b)

If the Agent pays an amount to another Party and it proves to be the case that
the Agent had not actually received that amount, then the Party to whom that
amount (or the proceeds of any related exchange contract) was paid by the
Agent shall on demand refund the same to the Agent together with interest on
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that amount from the date of payment to the date of receipt by the Agent,
calculated by the Agent to reflect its cost of funds.
28.5

28.6

Impaired Agent
(a)

If, at any time, the Agent becomes an Impaired Agent, an Obligor or a
Noteholder which is required to make a payment under the Finance Documents
to the Agent in accordance with Clause 28.1 (Payments to the Agent) may
instead either pay that amount direct to the required recipient or pay that amount
to an interest-bearing account held with an Acceptable Bank and in relation to
which no Insolvency Event has occurred and is continuing, in the name of the
Obligor or the Noteholder making the payment and designated as a trust account
for the benefit of the Party or Parties beneficially entitled to that payment under
the Finance Documents. In each case such payments must be made on the due
date for payment under the Finance Documents.

(b)

All interest accrued on the amount standing to the credit of the trust account
shall be for the benefit of the beneficiaries of that trust account pro rata to their
respective entitlements.

(c)

A Party which has made a payment in accordance with this Clause 28.5 shall be
discharged of the relevant payment obligation under the Finance Documents
and shall not take any credit risk with respect to the amounts standing to the
credit of the trust account.

(d)

Promptly upon the appointment of a successor Agent in accordance with Clause
25.12 (Replacement of the Agent), each Party which has made a payment to a
trust account in accordance with this Clause 28.5 shall give all requisite
instructions to the bank with whom the trust account is held to transfer the
amount (together with any accrued interest) to the successor Agent for
distribution in accordance with Clause 28.2 (Distributions by the Agent).

Partial payments
(a)

(b)

If the Agent receives a payment for application against amounts due in respect
of any Finance Documents that is insufficient to discharge all the amounts then
due and payable by an Obligor under those Finance Documents, the Agent shall
apply that payment towards the obligations of that Obligor under those Finance
Documents in the following order:
(i)

first, in or towards payment pro rata of any unpaid fees, costs and
expenses of the Agent and the Security Agent under those Finance
Documents;

(ii)

secondly, in or towards payment pro rata of any accrued interest, fee or
commission due but unpaid under those Finance Documents; and

(iii)

thirdly, in or towards payment pro rata of any other sum due but unpaid
under the Finance Documents.

The Agent shall, if so directed by the Majority Noteholders, vary the order set
out in paragraphs 28.6(a)(ii) and (iii) above.
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(c)
28.7

28.8

28.9

Paragraphs (a) and (b) above will override any appropriation made by an
Obligor.

Set-off by Obligors
(a)

All payments to be made by an Obligor under the Finance Documents shall be
calculated and be made, save to the extent contemplated in Clause 6
(Redemption) without (and free and clear of any deduction for) set-off or
counterclaim (provided that nothing in the Finance Documents shall prevent, or
shall be construed so as to prevent, any member of the Group (i) setting-off any
amount or payment due from a Defaulting Noteholder against any amount or
payment owed by a member of the Group and provided further that in the event
of any such set-off by a member of the Group, for the purposes of the Finance
Documents, the Agent or, as the case may be, the Security Agent shall treat such
set-off as reducing only payments due to the relevant Defaulting Noteholder
and/or (ii) exercising any right of counterclaim against a Defaulting Noteholder
or any amount or payment due from a Defaulting Noteholder).

(b)

The Agent shall not be liable in any way for any action taken by it pursuant to
paragraph (a) above and, for the avoidance of doubt, the provisions of Clause
25.9 (Exclusion of liability) shall apply in relation thereto.

Business Days
(a)

Subject to Clause 9.2 (Payment of interest), any payment under the Finance
Documents which is due to be made on a day that is not a Business Day shall
be made on the next Business Day in the same calendar Month (if there is one)
or the preceding Business Day (if there is not).

(b)

During any extension of the due date for payment of any principal or Unpaid
Sum under this Agreement interest is payable on the principal or Unpaid Sum
at the rate payable on the original due date.

Currency of account
(a)

Subject to paragraphs (b) to (e) below, sterling is the currency of account and
payment for any sum due from an Obligor under any Finance Document.

(b)

A repayment or redemption of a Note or Unpaid Sum or a part of a Note or
Unpaid Sum shall be made in the currency in which that Note or Unpaid Sum
is denominated on its due date.

(c)

Each payment of interest shall be made in the currency in which the sum in
respect of which the interest is payable was denominated when that interest
accrued.

(d)

Each payment in respect of costs, expenses or Taxes shall be made in the
currency in which the costs, expenses or Taxes are incurred (unless otherwise
agreed with the Party to which such payment is to be made).

(e)

Any amount expressed to be payable in a currency other than the sterling shall
be paid in that other currency.
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28.10 Change of currency
(a)

(b)

Unless otherwise prohibited by law, if a single currency or currency unit
becomes the lawful currency of two or more countries or if a single currency or
currency unit ceases to be the lawful currency of one or more country or if more
than one currency or currency unit are at the same time recognised by the central
bank of any country as the lawful currency of that country, then:
(i)

any reference in the Finance Documents to, and any obligations arising
under the Finance Documents in, the currency of that country (or, as the
case may be, the relevant single currency) shall be translated into, or
paid in, the currency or currency units of that country designated by the
Agent (after consultation with the affected Noteholders and the Issuer
and in each case acting reasonably); and

(ii)

any translation from one currency or currency unit to another shall be at
the official rate of exchange recognised by the central bank or as
otherwise imposed by law for the conversion of that currency or
currency unit into the other, rounded up or down by the Agent (acting
reasonably), or at such other rate as may be agreed by the Issuer and the
Agent (each acting reasonably, in good faith and in accordance with the
provisions of sub-paragraph (i) above).

Without prejudice to paragraph (a) above, if a change in any currency of any
relevant country occurs (or if a single currency or currency unit ceases to be the
lawful currency of one or more country) after the date of this Agreement, the
Finance Documents will be amended to the extent to which the Agent, acting
reasonably and in good faith and after consultation with the Issuer, determines
to be necessary to satisfy the requirements of, and reflect the matters
contemplated by, paragraph (a) above, to reflect the change in currency or any
generally accepted financial conventions and market practice in the Relevant
Interbank Market relating to dealing in any new currency and, in each case, so
far as is reasonably practicable, to put the Obligors in no worse a position than
that which they would have been had such change or event not taken place. Any
such changes agreed upon in writing by the Agent and the Issuer shall be
binding upon the Parties as an amendment to (or, as the case may be, waiver of)
the terms of the Finance Documents notwithstanding the provisions of Clause
34 (Amendments and Waivers) and provided that no amendments shall be made
to the currency of any payment of principal or interest without the prior consent
of all the affected Noteholders.

28.11 Disruption to Payment Systems etc.
If either the Agent determines (acting on the instructions of the Majority Noteholders)
that a Disruption Event has occurred or the Agent is notified by the Issuer that a
Disruption Event has occurred:
(a)

the Agent may, and shall if requested to do so by the Issuer, consult with the
Issuer with a view to agreeing with the Issuer such changes to the operation or
administration of the Facilities as the Agent may deem necessary in the
circumstances;
132

29.

(b)

the Agent shall not be obliged to consult with the Issuer in relation to any
changes mentioned in paragraph (a) if, in its opinion (acting reasonably and in
good faith), it is not practicable to do so in the circumstances and, in any event,
shall have no obligation to agree to such changes;

(c)

the Agent may consult with the Finance Parties in relation to any changes
mentioned in paragraph (a) but shall not be obliged to do so if, in its opinion, it
is not practicable to do so in the circumstances;

(d)

any such changes agreed upon by the Agent and the Issuer shall (whether or not
it is finally determined that a Disruption Event has occurred) be binding upon
the Parties as an amendment to (or, as the case may be, waiver of) the terms of
the Finance Documents notwithstanding the provisions of Clause 34
(Amendments and Waivers);

(e)

the Agent shall not be liable for any damages, costs or losses whatsoever
(including, without limitation for negligence, gross negligence or any other
category of liability whatsoever but not including any claim based on the fraud
of the Agent) arising as a result of its taking, or failing to take, any actions
pursuant to or in connection with this Clause 28.11; and

(f)

the Agent shall notify the Finance Parties of all changes agreed pursuant to
paragraph (d) above.

SET-OFF
Provided that a Declared Default has occurred and is continuing, a Finance Party may
set-off any matured obligation due from an Obligor under the Finance Documents (to
the extent beneficially owned by that Finance Party) against any matured obligatio n
owed by that Finance Party to that Obligor, regardless of the place of payment, booking
branch or currency of either obligation. If the obligations are in different currencies, the
Finance Party may convert either obligation at a market rate of exchange in its usual
course of business for the purpose of the set-off.

30.

NOTICES

30.1

Communications in writing
Any communication to be made under or in connection with the Finance Documents
shall be made in writing and, unless otherwise stated, may be made by fax or letter.

30.2

Addresses
The address and fax number (and the department or officer, if any, for whose attention
the communication is to be made) of each Party for any communication or document
to be made or delivered under or in connection with the Finance Documents is:
(a)

in the case of the Issuer or the Company, that identified with its name below;

(b)

in the case of each Noteholder or any other Obligor, that notified in writing to
the Agent on or prior to the date on which it becomes a Party; and
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(c)

in the case of the Agent or the Security Agent that identified with its name
below,

or any substitute address, fax number or department or officer as the Party may notify
to the Agent (or the Agent may notify to the other Parties, if a change is made by the
Agent) by not less than five Business Days’ notice.
30.3

Delivery
(a)

Any communication or document made or delivered by one person to another
under or in connection with the Finance Documents will only be effective:
(i)

if by way of fax, when received in legible form; or

(ii)

if by way of letter, when it has been left at the relevant address or five
Business Days after being deposited in the post postage prepaid in an
envelope addressed to it at that address,

and, if a particular department or officer is specified as part of its address details
provided under Clause 30.2 (Addresses), if addressed to that department or
officer.

30.4

(b)

Any communication or document to be made or delivered to the Agent or the
Security Agent will be effective only when actually received by the Agent or
Security Agent and then only if it is expressly marked for the attention of the
department or officer identified with the Agent’s or Security Agent’s signature
below (or any substitute department or officer as the Agent or Security Agent
shall specify for this purpose).

(c)

All notices from or to an Obligor shall be sent through the Agent. The Issuer
may make and/or deliver as agent of each Obligor notices and/or requests on
behalf of each Obligor.

(d)

Any communication or document made or delivered to the Issuer in accordance
with this Clause 30.3 will be deemed to have been made or delivered to each of
the Obligors.

(e)

Any communication or document which becomes effective in accordance with
paragraphs (a) to (d) above after 5.00 p.m. in the place of receipt shall be deemed
only to become effective on the following day.

Notification of address and fax number
Promptly upon receipt of notification of an address or fax number or change of address
or fax number pursuant to Clause 30.2 (Addresses) or changing its own address or fax
number, the Agent shall notify the other Parties.

30.5

Communication when Agent is Impaired Agent
If the Agent is an Impaired Agent the Parties may, instead of communicating with each
other through the Agent, communicate with each other directly and (while the Agent is
an Impaired Agent) all the provisions of the Finance Documents which require
communications to be made or notices to be given to or by the Agent shall be varied so
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that communications shall be made and notices given to, or by, all the relevant Parties
directly. This provision shall not operate after a replacement Agent has been appointed.
30.6

Electronic communication
(a)

30.7

Any communication to be made between any two Parties under or in connection
with the Finance Documents may be made by electronic mail or other electronic
means, to the extent that those two Parties agree that, unless and until notified
to the contrary, this is to be an accepted form of communication (with such
agreement to be deemed given by each person which is a Party at the date of
this Agreement) and if those two Parties:
(i)

notify each other in writing of their electronic mail address and/or any
other information required to enable the sending and receipt of
information by that means; and

(ii)

notify each other of any change to their address or any other such
information supplied by them.

(b)

Any electronic communication made between the Parties will be effective only
when actually received in readable form and in the case of any electronic
communication made by a Party to the Agent or the Security Agent only if it is
addressed in such a manner as the Agent or as the case may be, the Security
Agent, shall specify for this purpose.

(c)

Any electronic communication which becomes effective in accordance with
paragraphs (a) to (b) above after 5.00 p.m. in the place of receipt shall be deemed
only to become effective on the following day.

Use of websites
(a)

The Issuer may satisfy its obligation under this Agreement to deliver any
information in relation to those Noteholders (the “Website Noteholders”) who
accept this method of communication (and each Noteholder shall be deemed to
accept this method of communication unless it has expressly notified the Agent
to the contrary) by posting (either directly or by way of another Finance Party
posting) this information onto an electronic website designated by the Issuer
and the Agent (the “Designated Website”) if:
(i)

the Agent expressly agrees that it will accept communication of the
information by this method;

(ii)

both the Issuer and the Agent are aware of the address of and any
relevant password specifications for the Designated Website; and

(iii)

the information is in a format previously agreed between the Issuer and
the Agent.

If any Noteholder (a “Paper Form Noteholder”) does not agree to the delivery
of information electronically then the Agent shall notify the Issuer accordingly
and the Issuer shall at its own cost supply the information to the Agent (in
sufficient copies for each Paper Form Noteholder) in paper form. In any event,
if requested by the Agent, the Issuer shall at its own cost supply the Agent with
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at least one copy in paper form of any information required to be provided by
it.
(b)

The Agent shall supply each Website Noteholder with the address of and any
relevant password specifications for the Designated Website following
designation of that website by the Issuer and the Agent.

(c)

The Issuer (unless already notified by the person operating the Designated
Website) shall promptly upon becoming aware of its occurrence notify the
Agent (unless the Agent is operating the Designated Website) if:
(i)

the Designated Website cannot be accessed due to technical failure;

(ii)

the password specifications for the Designated Website change;

(iii)

any new information which is required to be provided under this
Agreement is posted onto the Designated Website;

(iv)

any existing information which has been provided under this Agreement
and posted onto the Designated Website is amended; or

(v)

the Issuer becomes aware that the Designated Website or any
information posted onto the Designated Website is or has been infected
by any electronic virus or similar software.

If the Issuer notifies the Agent under paragraph (c)(i) or paragraph (c)(v) above,
all information to be provided by the Issuer under this Agreement after the date
of that notice shall be supplied in paper form unless and until the Agent and
each Website Noteholder is satisfied that the circumstances giving rise to the
notification are no longer continuing.
(d)

30.8

Any Website Noteholder may request, through the Agent, one paper copy of
any information required to be provided under this Agreement which is posted
onto the Designated Website. The Issuer shall at its own cost comply with any
such request within 10 Business Days of receiving written details thereof from
the Agent.

English language
(a)

Any notice given under or in connection with any Finance Document must be
in English.

(b)

All other documents (other than the constitutional documents of any Obligor)
provided under or in connection with any Finance Document must be:
(i)

in English; or

(ii)

if not in English, and if so required by the Agent (acting reasonably),
accompanied by a certified English translation and, in this case, the
English translation will prevail unless the document is a constitutio na l,
statutory or other official document.
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31.

CALCULATIONS AND CERTIFICATES

31.1

Accounts
In any litigation or arbitration proceedings arising out of or in connection with a Finance
Document, the entries made in the accounts maintained by a Finance Party are prima
facie evidence of the matters to which they relate.

31.2

31.3

Certificates and determinations
(a)

Any certification or determination by a Finance Party of a rate or amount under
any Finance Document is, in the absence of manifest error, prima facie evidence
of the matters to which it relates.

(b)

Where any person gives a certificate on behalf of any parties to the Finance
Documents pursuant to any provision thereof and such certificate proves to be
incorrect, the individual shall incur no personal liability in consequence of such
certificate being incorrect save where such individual acted fraudulently in
giving such certificate (in which case any liability of such individual shall be
determined in accordance with applicable law).

Day count convention
Any interest, commission or fee accruing under a Finance Document will accrue from
day to day and is calculated on the basis of a year of 360 days consisting of twelve 30day months.

32.

PARTIAL INVALIDITY
If, at any time, any provision of a Finance Document is or becomes illegal, invalid or
unenforceable in any respect under any law of any jurisdiction, neither the legality,
validity or enforceability of the remaining provisions nor the legality, validity or
enforceability of such provision under the law of any other jurisdiction will in any way
be affected or impaired.

33.

REMEDIES AND WAIVERS
No failure to exercise, nor any delay in exercising, on the part of any Finance Party or
Secured Party, any right or remedy under a Finance Document shall operate as a waiver
of any such right or remedy or constitute an election to affirm any Finance Document.
No election to affirm any Finance Document on the part of any Finance Party shall be
effective unless it is in writing. No single or partial exercise of any right or remedy shall
prevent any further or other exercise or the exercise of any other right or remedy. The
rights and remedies provided in this Agreement are cumulative and not exclusive of
any rights or remedies provided by law.

34.

AMENDMENTS AND WAIVERS

34.1

Required consents
(a)

Subject to Clauses 34.2 (90 per cent. Noteholder matters) to 34.5 (Other
exceptions) below, any term of the Finance Documents may be amended or
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waived only with the consent of the Majority Noteholders and the Issuer, and
any such amendment or waiver will be binding on all Parties.
(b)

The Agent may effect, on behalf of any Finance Party, any amendment or
waiver permitted by this Clause 34 and any amendment or waiver made or
effected in accordance with the provisions of this Clause 34, or in accordance
with any other term of this Agreement or other Finance Documents shall, in
each case, be binding on all Parties.

(c)

Each Secured Party irrevocably and unconditionally authorises and instructs the
Agent without any further consent, sanction, authority or further confirma tio n
from them (for the benefit of the Agent and the Issuer) to execute any
documentation relating to a proposed amendment or waiver as soon as the
relevant documentation is agreed between the Issuer and the Agent and the
requisite Noteholder consent (if any) is obtained (or on such later date as may
be agreed by the Agent and Issuer). Without prejudice to the foregoing, the
Finance Parties shall enter into any documentation necessary to implement an
amendment or waiver once the relevant documentation is agreed between the
Issuer and the Agent and that amendment or waiver has been approved with the
requisite Noteholder consent (if any).

(d)

The Issuer may effect, as agent of each Obligor, any amendment or waiver
permitted by this Clause 34, and each Obligor agrees to any such amendment or
waiver agreed to by the Issuer.

This includes any amendment or waiver which would, but for this paragraph (d), require
the consent of all of the Guarantors.
34.2

90 per cent. Noteholder matters
Subject to Clause 34.4 (Structural Change) and Clause 34.5 (Other exceptions), an
amendment, waiver or (in the case of a Transaction Security Document) a consent of,
or in relation to, any term of any Finance Document that has the effect of changing or
which relates to:
(a)

the definition of “Majority Noteholders” or “Super Majority Noteholders” in
Clause 1.1 (Definitions);

(b)

any provision which expressly requires the consent of all the Noteholders;

(c)

an extension to the date of payment of any amount under the Finance
Documents (other than, for the avoidance of doubt, an extension pursuant to a
Structural Change);

(d)

a change in the currency of payment of any amount under the Finance
Documents (other than, for the avoidance of doubt, pursuant to a Structural
Change);

(e)

an increase in or extension of any Commitments or the Total Commitme nts
(other than, for the avoidance of doubt, pursuant to Clause 2.2 (Increase) or a
Structural Change);
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(f)

an extension of any Availability Period (other than, for the avoidance of doubt,
pursuant to a Structural Change);

(g)

Clause 2.3 (Finance Parties’ rights and obligations);

(h)

Clause 7.1 (Illegality);

(i)

the application of mandatory prepayment proceeds under paragraph (b) of
Clause 8.2 (Disposal Proceeds);

(j)

Clause 22 (Changes to the Noteholders) other than with respect to:
(i)

a waiver of the minimum transfer and hold amounts provided for in
paragraph (g) and (h) of Clause 22.2 (Conditions of assignment, transfer
or Sub-Participation) which is agreed between the Agent and the Issuer;
and

(ii)

a waiver of the transfer fees which are payable upon a transfer or
assignment under Clause 22.3 (Assignment or transfer fee) which is
agreed between the Agent, the relevant Existing Noteholder and New
Noteholder;

(k)

Clause 27 (Sharing Among the Finance Parties);

(l)

Clause 28.6 (Partial payments);

(m)

this Clause 34 (Amendments and Waivers);

(n)

Clause 37 (Governing Law);

(o)

Clause 38.1 (Jurisdiction of English courts); or

(p)

the redistribution (pursuant to clause 9 (Redistribution) of the Intercreditor
Agreement), the turnover of receipts (pursuant to clause 8 (Turnover of
Receipts) of the Intercreditor Agreement), the application of proceeds (pursuant
to clause 12 (Application of Proceeds) of the Intercreditor Agreement), the order
of priority or subordination, in each case, under the Intercreditor Agreement
(other than, for the avoidance of doubt, pursuant to a Structural Change) or the
governing law of the Intercreditor Agreement,

shall not be made without the prior consent of a Noteholder or Noteholders whose
Commitments aggregate 90 per cent. or more of the Total Commitments (or, if the Total
Commitments have been reduced to zero, aggregated 90 per cent. or more of the Total
Commitments immediately prior to that reduction) (in each case, other than in respect
of any amendments or waivers consequential on or required to implement or reflect a
Structural Change).
34.3

Super Majority Noteholder Matters
Subject to Clause 34.4 (Structural Change) and Clause 34.5 (Other exceptions), an
amendment, waiver or (in the case of a Transaction Security Document) a consent of,
or in relation to, any term of any Finance Document that has the effect of changing or
which relates to:
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(a)

(b)

the nature or scope of:
(i)

the guarantee and indemnity granted under Clause 16 (Guarantee and
Indemnity);

(ii)

the Charged Property; or

the release of all or substantially all of:
(i)

any guarantee and indemnity granted under Clause 16 (Guarantee and
Indemnity); or

(ii)

any Transaction Security,

shall not be made without the prior consent of the Super Majority Noteholders,
in each case, unless:
(A)

that release is conditional upon or is to become effective on or
following the prepayment and cancellation in full of all amounts
due and owing under the Finance Documents; or

(B)

such release is required to effect or implement a Third Party
Disposal, a Permitted Reorganisation of a Permitted SPV or a
Permitted Sale, in each case expressly permitted (or otherwise
approved) under and in accordance with this Agreement (and,
for the avoidance of doubt, such release shall include, in the case
of a disposal of shares in an Obligor, the release of not only any
Transaction Security over those shares but also any guarantee or
Transaction Security granted by that Obligor or any of its
Subsidiaries) provided that any release shall not take effect until
the date on which the relevant transaction takes effect,

in which case no consent for that release shall be required and the Secured
Parties shall (on the request and at the cost of the Issuer) promptly execute any
release documents required by the Issuer (together with any other documents of
a type contemplated by Clause 24.4 (Release of Security) required by the Issuer)
within the time period reasonably requested by the Issuer. This paragraph (b) is
without prejudice to the rights of the Issuer and the obligations of the Secured
Parties under Clause 24.4 (Release of Security). To the extent that replacement
Transaction Security is required from the transferee under the terms of the
Finance Documents, such Transaction Security will (subject to any other
requirements relating to the release, retaking, amendment or extension of the
Transaction Security under the Debt Documents) be granted on the same day as
(or before) the relevant disposal is effected.
34.4

Structural Change
(a)

For the purposes of this Agreement:
“Existing Tranche” means any Commitment in respect of, and any Note made
under, an existing Facility;
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“New Tranche” means any additional tranche, loan, note, facility
commitment;

or

“Structural Change” means an amendment, waiver or variation of the terms of
some or all of the Finance Documents that results in or is intended to result from
or has the effect of changing or which relates to:

(b)

(i)

the introduction of a New Tranche in any currency or currencies
(including by way of subdivision of an existing tranche or Facility)
under this Agreement which ranks pari passu with, or junior to, the
Facilities;

(ii)

any increase in or addition to or extension of any Commitment or Total
Commitment of any Noteholder (other than in accordance with Clause
2.2 (Increase));

(iii)

any extension of the Availability Period in respect of any Commitme nt
of any Noteholder;

(iv)

any redenomination into another currency of any Commitment of any
Noteholder;

(v)

a reduction in the Margin (other than in accordance with the definitio n
of Margin) or a reduction in the amount of any payment of principa l,
interest, fees or commission or other amount owing or payable to a
Noteholder under the Finance Documents;

(vi)

any extension to the date of payment of any amount owing or payable to
a Noteholder under the Finance Documents;

(vii)

any amendment to or change in the currency of any payment of
principal, interest, fees, commission or other amount owing or payable
to a Noteholder under the Finance Documents; or

(viii)

any change (including changes to, the taking of or the release coupled
with the retaking of Security and/or guarantees and changes to and/or
additional intercreditor arrangements), consequential on, incidental to or
required to implement or effect or reflect any of the adjustments referred
to in paragraphs (i) to (vii) above (inclusive).

If any amendment, waiver or consent is a Structural Change, that amendme nt,
waiver or consent shall not be made without the prior consent of the Issuer and:
(i)

each Noteholder that assumes a New Tranche or an increased Existing
Tranche, whose Existing Tranche (or participation) is being transferred,
whose Commitment is subject to an extended Availability Period or that
has an Existing Tranche (or participation), or is owed any amount, which
is subject, in each case, to a change in currency or to whom any amount
is owing in respect of which the date of payment is being extended or
which is being reduced or whose Margin, fee or commission is being
reduced (the “Participating Noteholder”); and
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(ii)
34.5

the Majority Noteholders (for which purpose the existing Commitme nts
of each Participating Noteholder will be taken into account).

Other exceptions
(a)

Each individual Noteholder may waive its right to a prepayment (includ ing,
without any limitation, by way of amendment or waiver to any of the provisions)
under Clause 8 (Mandatory Redemption Events) or any other amounts which
have become due and payable to it under this Agreement or any other Finance
Documents.

(b)

An Event of Default, Default or Declared Default (including any notice,
demand, declaration or other step or action taken under or pursuant to Clause
21.15 (Acceleration)) may be waived with the consent of the Majority
Noteholders, provided that no Event of Default pursuant to Clause 21.1 (Nonpayment) may be waived without the consent of each Noteholder to which the
relevant overdue payment is owing.

(c)

Notwithstanding anything to the contrary in the Finance Documents, a Finance
Party may unilaterally waive, relinquish or otherwise irrevocably give up all or
any of its rights under any Finance Document with the consent of the Issuer.

(d)

No amendment or waiver of a term of any Fee Letter shall require the consent
of any Finance Party other than the parties to such Fee Letter.

(e)

Notwithstanding anything to the contrary, no amendment or waiver of this
Agreement or any other Finance Document made or effected in accordance with
the provisions of Clause 2.2 (Increase) shall require the consent, sanction,
authority or further confirmation of any Finance Party (unless expressly
required under the provisions of such Clauses) and shall be binding on all
Parties. No consent or waiver of any provision of this Agreement shall be
required to be obtained from the Noteholders in respect of any Permitted
Transaction.

(f)

Any term of the Finance Documents may be amended or waived by the Issuer
and the Agent (or, if applicable, the Security Agent) without the consent ,
sanction, authority or further confirmation of any other Party if that amendme nt
or waiver is:
(i)

to cure defects or omissions, resolve ambiguities or inconsistencies or
reflect changes of a minor, technical or administrative nature; or

(ii)

otherwise for the benefit of all of the Noteholders.

(g)

An amendment or waiver which relates to the rights, protections, liabilities or
obligations of the Agent or the Security Agent (each in their capacity as such)
may not be effected without the consent of the Agent or, as the case may be, the
Security Agent.

(h)

An amendment or waiver which relates to the recovery and application of
proceeds under, or any waiver of prepayment required under, Clause 7
(Illegality, Voluntary redemption and Cancellation) or Clause 8 (Mandatory
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Redemption Events) shall only require the consent of the Majority Noteholders,
provided that:

34.6

(i)

if any amount has become due and payable to a Noteholder pursuant to
Clause 7.1 (Illegality) or Clause 8.1 (Exit), the right of that Noteholder
to that prepayment may only be amended or waived with the consent of
that Noteholder; and

(ii)

any amendment or waiver which relates to the application of mandatory
prepayment proceeds under paragraph (b) of Clause 8.2 (Disposal
Proceeds) shall not be made without the prior consent of a Noteholder
or Noteholders whose Commitments aggregate 90 per cent. or more of
the Total Commitments (or, if the Total Commitments have been
reduced to zero, aggregated 90 per cent. or more of the Total
Commitments immediately prior to that reduction) (other than in respect
of any amendments or waivers consequential on or required to
implement or reflect a Structural Change).

(i)

Any amendment or waiver of any provision of Schedule 11 (Information
Undertakings), Schedule 12 (Incurrence Covenants), or Schedule 14
(Additional Definitions) may be approved with the consent of the Majority
Noteholders.

(j)

Subject always to Clause 34.2 (90 per cent. Noteholder matters) and 34.3 (Super
Majority Noteholder Matters), the Agent is authorised (without any additiona l
consent or instructions from the Noteholders) to effect any amendments,
waivers, releases or other steps requested by the Issuer in accordance with the
Undertakings referred to in Clause 20 (General Undertakings), Clause 21
(Events of Default) and Schedule 12 (Incurrence Covenants).

Replacement of Noteholder
(a)

If at any time any Noteholder becomes:
(i)

a Non-Funding/Competing Noteholder; or

(ii)

an Increased Costs Noteholder,

then the Issuer may, within 30 days of being notified by the Agent that a
Noteholder has become a Non-Funding/Competing Noteholder or an Increased
Costs Noteholder, give notice that Noteholder to:
(A)

replace such Noteholder by requiring such Noteholder to (and
such Noteholder shall) transfer pursuant to Clause 22 (Changes
to the Noteholders) all or any part of its rights and obligatio ns
under this Agreement to one or more Noteholders or other
persons (each a “Replacement Noteholder”) selected by the
Issuer and which confirms its (or their) willingness to assume
and does assume the obligations of the transferring Noteholder
for a purchase price in cash payable at the time of transfer equal
to the outstanding principal amount of such Noteholder’s
participation in the outstanding Notes and all accrued interest
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and other amounts payable in relation thereto under the Finance
Documents in respect of such participation (the “Replacement
Amount”);
(B)

prepay (or procure that another member of the Group prepays)
all or any part of that Noteholder’s participation in the
outstanding Notes and all accrued interest and other amounts
payable in relation thereto under the Finance Documents in
respect of such participation; and/or

(C)

cancel all or any part of the Commitments of that Noteholder,

provided that, in each case:
(1)

except in the case of a Non-Funding/Compe ting
Noteholder or is an Increased Costs Noteholder pursuant
to 7.1 (Illegality), the Issuer (or any other member of the
Group) or a Replacement Noteholder shall be required to
pay all prepayment fees (including under Clause 10.5
(Redemption Fee)) or any other amount payable under
this Agreement or any other Finance Document to that
Noteholder as if that Noteholder’s participation is being
repaid in full on the relevant date;

(2)

the replacement, prepayment or cancellation is effected
within 30 days of such notice; and

(3)

any Transfer Certificate or Assignment Agreement
delivered by the Issuer to a Non-Funding/Compe ting
Noteholder, an Increased Costs Noteholder or the Agent
in connection with the exercise of its rights under
paragraph (a)(A) above shall be promptly executed by it
and returned to the Issuer.

(b)

Notwithstanding the requirements of Clause 22 (Changes to the Noteholders)
or any other provisions of the Finance Documents, if a Noteholder or the Agent
does not execute and/or return the Assignment Agreement or Transfer
Certificate as required by paragraph (a)(3) above, the relevant assignment(s) or
transfer(s) shall automatically and immediately be effected for all purposes
under the Finance Documents on the payment of the Replacement Amount to
the Agent (for the account of the relevant Noteholder).

(c)

Unless otherwise agreed by the Majority Noteholders, the replacement or
redemption of a Noteholder pursuant to this Clause 34.6 shall be subject to the
following conditions:
(i)

the Issuer shall have no right to replace the Agent or the Security Agent
(in each case in such capacity) pursuant to paragraph (a) above;

(ii)

that redemption or purchase shall be funded directly or indirectly with
New Shareholder Injections and/or the proceeds from any Listing.
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34.7

(d)

Neither the Agent nor the Noteholder shall have any obligation to the Issuer to
find a Replacement Noteholder for the purposes of paragraph (a) above.

(e)

A Noteholder replaced or redeemed pursuant to paragraph (a) above shall not
be required to pay or surrender to the Replacement Noteholder or any other
person any fees received by it pursuant to the Finance Documents.

(f)

The Commitments of any Noteholder shall not be taken into account in
determining whether any relevant percentage (including for the avoidance of
doubt unanimity) of Total Commitments, participations and/or the number of
Noteholders has been obtained to approve any request where the Issuer has
exercised its rights under this Clause 34.6.

Disenfranchisement of Defaulting Noteholders
(a)

For so long as a Defaulting Noteholder has any Available Commitment unless
otherwise agreed by the Issuer, in ascertaining the Majority Noteholder, the
Super Majority Noteholder, 90 per cent. Noteholder or any other class of
Noteholder (as applicable) or whether any given percentage (including, for the
avoidance of doubt, unanimity) of the Total Commitments has been obtained to
approve any request for a consent, waiver, amendment or other vote under the
Finance Documents, that Defaulting Noteholder’s Commitments will be
disregarded.

(b)

For the purposes of this Clause 34.7, the Agent may assume that the following
Noteholders are Defaulting Noteholder:
(i)

any Noteholder which has notified the Agent that it has become a
Defaulting Noteholder; and

(ii)

any Noteholder in relation to which it is aware that any of the events or
circumstances referred to in paragraph (a), (b) or (c) of the definition of
“Defaulting Noteholder” has occurred,

unless it has received notice to the contrary from the Noteholder concerned
(together with any supporting evidence reasonably requested by the Agent) or
the Agent is otherwise aware that the Noteholder has ceased to be a Defaulting
Noteholder.
34.8

Excluded Commitments
Notwithstanding any other provision of this Agreement, if a Noteholder does not accept
or reject a request from a member of the Group (or the Agent on behalf of that member
of the Group) for any consent or agreement in relation to a release, waiver or
amendment of any provision of the Finance Documents which requires the consent or
agreement of the Majority Noteholders or Super Majority Noteholders within 15
Business Days of the date of such request being made then that Noteholder shall be
automatically excluded from participating in that vote and its participatio ns,
Commitments and vote (as the case may be) shall not be included (or, as applicable,
required) with the Total Commitments or otherwise when ascertaining whether the
approval of the Majority Noteholders or Super Majority Noteholders has been obtained
with respect to that request for a consent or agreement.
145

35.

CONFIDENTIALITY

35.1

Confidential Information
Each Finance Party agrees to keep all Confidential Information confidential and not to
disclose it to anyone, save to the extent permitted by Clause 35.2 (Disclosure of
Confidential Information) and Clause 35.3 (Disclosure to numbering service
providers), and to ensure that all Confidential Information is protected with security
measures and a degree of care that would apply to its own confidential information.

35.2

Disclosure of Confidential Information
Any Finance Party may disclose:
(a)

to any of its Affiliates and Related Funds and any of its or their officers,
directors, employees, professional advisers, auditors, partners and
Representatives such Confidential Information as is required on a need-to-know
basis if any such person to whom the Confidential Information is to be given
pursuant to this paragraph (a) is informed in writing of its confidential nature
and that some or all of such Confidential Information may be price-sensit ive
information except that there shall be no such requirement to so inform if the
recipient is subject to professional obligations to maintain the confidentiality of
the information or is otherwise bound by requirements of confidentiality in
relation to the Confidential Information;

(b)

to any person:
(i)

to (or through) whom it assigns or transfers (or may potentially assign
or transfer) all or any of its rights and/or obligations under one or more
Finance Documents or which succeeds (or which may potentially
succeed) it as Agent or Security Agent and, in each case, to any of that
person’s Affiliates, Related Funds, Representatives and professiona l
advisers, provided that if that person is a person in respect of whom the
Finance Party would be required to obtain the consent of the Issuer under
paragraphs (b)(i) and (b)(ii) of Clause 22.2 (Conditions of assignment,
transfer or Sub-Participation), that Finance Party must obtain the prior
written consent of the Issuer prior to making such disclosure;

(ii)

with (or through) whom it enters into (or may potentially enter into),
whether directly or indirectly, any Sub-Participation in relation to, or
any other transaction under which payments are to be made or may be
made by reference to, one or more Finance Documents and/or one or
more Obligors and to any of that person’s Affiliates, Related Funds,
Representatives and professional advisers, provided that if that person is
a person in respect of whom the Finance Party would be required to
obtain the consent of the Issuer under paragraphs (d)(i) and (d)(ii)(A) of
Clause 22.2 (Conditions of assignment, transfer or Sub-Participation),
that Finance Party must obtain the prior written consent of the Issuer
prior to making such disclosure;
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(iii)

appointed by any Finance Party or by a person to whom paragraph (i) or
(b)(ii) above applies to receive communications, notices, information or
documents delivered pursuant to the Finance Documents on its behalf
(including, without limitation, any person appointed under paragraph (c)
of Clause 25.14 (Relationship with the Noteholders));

(iv)

who invests in or otherwise finances (or may potentially invest in or
otherwise finance), directly or indirectly, any transaction referred to in
paragraph (b)(i) or (b)(ii) above, provided that if that person is a person
in respect of whom the Finance Party would be required to obtain the
consent of the Issuer under paragraphs (d)(i) and (d)(ii)(A) of Clause
22.2 (Conditions of assignment, transfer or Sub-Participation), that
Finance Party must obtain the prior written consent of the Issuer prior to
making such disclosure;

(v)

to whom information is required by law or requested to be disclosed by
any court of competent jurisdiction or any governmental, banking,
taxation or other regulatory authority or similar body, the rules of any
relevant stock exchange or pursuant to any applicable law or regulatio n;

(vi)

to whom information is required to be disclosed in connection with, and
for the purposes of, any litigation, arbitration, administrative or other
investigations, proceedings or disputes;

(vii)

to whom or for whose benefit that Finance Party charges, assigns or
otherwise creates Security (or may do so) pursuant to Clause 22.8
(Security over Noteholders’ rights);

(viii)

who is a Party; or

(ix)

with the consent of the Issuer;

in each case, such Confidential Information as is required on a need-to-know
basis provided that:
(A)

in relation to paragraphs (b)(i), (b)(ii) and (b)(iii) above, the
person to whom the Confidential Information is to be given has
first entered into a Confidentiality Undertaking except that there
shall be no requirement for a Confidentiality Undertaking if the
recipient is a professional adviser and is subject to professiona l
obligations to maintain the confidentiality of the Confidentia l
Information;

(B)

in relation to paragraph (b)(iv) above, the person to whom the
Confidential Information is to be given has first entered into a
Confidentiality Undertaking or is otherwise bound by
requirements of confidentiality in relation to the Confidentia l
Information they receive and is informed that some or all of such
Confidential Information may be price-sensitive informatio n;
and

147

(C)

35.3

in relation to paragraphs (b)(v), (b)(vi) and (b)(vii) above, the
person to whom the Confidential Information is to be given is
informed of its confidential nature and that some or all of such
Confidential Information may be price-sensitive informa tio n
except that there shall be no requirement to so inform if, in the
opinion of that Finance Party (acting reasonably and in good
faith), it is not practicable so to do in the circumstances;

(c)

to any person appointed by that Finance Party or by a person to whom paragraph
(b)(i) or (b)(ii) above applies to provide administration or settlement services in
respect of one or more of the Finance Documents, including, without limitatio n,
in relation to the trading of participations in respect of the Finance Documents,
such Confidential Information as may be required to be disclosed to enable such
service provider to provide any of the services referred to in this paragraph (c)
if the service provider to whom the Confidential Information is to be given has
entered into a confidentiality agreement substantially in the form of the LMA
Master Confidentiality Undertaking for Use With Administration/Settle me nt
Service Providers amended to the extent necessary to ensure that it is addressed
to, or capable of being relied upon by, the Issuer without requiring its signature
by virtue of reliance on the Third Parties Act and is not capable of being
materially amended without the prior written consent of the Issuer or such other
form of confidentiality undertaking agreed between the Issuer and the relevant
Finance Party; and

(d)

to any rating agency (including its professional advisers) such Confidentia l
Information as may be required to be disclosed to enable such rating agency to
carry out its normal rating activities in relation to the Finance Documents and/or
the Obligors if the rating agency to whom the Confidential Information is to be
given is informed of its confidential nature and that some or all of such
Confidential Information may be price-sensitive information.

Disclosure to numbering service providers
(a)

Any Finance Party may disclose to any national or international numbering
service provider appointed by that Finance Party to provide identifica tio n
numbering services in respect of this Agreement, the Facilities and/or one or
more Obligors the following information:
(i)

names of Obligors;

(ii)

country of domicile of Obligors;

(iii)

place of incorporation of Obligors;

(iv)

date of this Agreement;

(v)

the governing law of this Agreement;

(vi)

the names of the Agent;

(vii)

date of each amendment and restatement of this Agreement;

(viii)

amount and name of the Facilities;
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(ix)

amount of Total Commitments;

(x)

currencies of the Facilities;

(xi)

type of Facilities;

(xii)

ranking of Facilities;

(xiii)

Termination Date for Facilities;

(xiv)

changes to any of the information previously supplied pursuant to
paragraphs (i) to (xiii) above; and

(xv)

such other information agreed between such Finance Party and the
Issuer,

to enable such numbering service provider to provide its usual syndicated loan
numbering identification services.

35.4

(b)

The Parties acknowledge and agree that each identification number assigned to
this Agreement, the Facilities and/or one or more Obligors by a numbering
service provider and the information associated with each such number may be
disclosed to users of its services in accordance with the standard terms and
conditions of that numbering service provider.

(c)

The Agent shall notify the Issuer and the other Finance Parties of:
(i)

the name of any numbering service provider appointed by the Agent in
respect of this Agreement, the Facilities and/or one or more Obligors;
and

(ii)

the number or, as the case may be, numbers assigned to this Agreement,
the Facilities and/or one or more Obligors by such numbering service
provider.

Entire agreement
This Clause 35 (Confidentiality) constitutes the entire agreement between the Parties in
relation to the obligations of the Finance Parties under the Finance Documents
regarding Confidential Information and supersedes any previous agreement, whether
express or implied, regarding Confidential Information.

35.5

Inside information
Each of the Finance Parties acknowledges that some or all of the Confidentia l
Information is or may be price-sensitive information and that the use of such
information may be regulated or prohibited by applicable legislation, includ ing
securities law relating to insider dealing and market abuse, and each of the Finance
Parties undertakes not to use any Confidential Information for any unlawful purpose.
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35.6

Notification of disclosure
Each of the Finance Parties agrees (to the extent permitted by law and regulation) to
inform the Issuer:

35.7

(a)

of the circumstances of any disclosure of Confidential Information made
pursuant to paragraph (b)(v) of Clause 35.2 (Disclosure of Confidential
Information) except where such disclosure is made to any of the persons
referred to in that paragraph during the ordinary course of its supervisory or
regulatory function; and

(b)

upon becoming aware that Confidential Information has been disclosed in
breach of this Clause 35.

Continuing obligations
The obligations in this Clause 35 are continuing and, in particular, shall survive and
remain binding on each Finance Party for a period of 12 Months from the earlier of:

36.

(a)

the date on which all amounts payable by the Obligors under or in connection
with the Finance Documents have been paid in full and all Commitments have
been cancelled or otherwise cease to be available; and

(b)

the date on which such Finance Party otherwise ceases to be a Finance Party.

COUNTERPARTS
Each Finance Document may be executed in any number of counterparts, and this has
the same effect as if the signatures on the counterparts were on a single copy of the
Finance Document and a counterpart of a Finance Document by email attachment or
telecopy shall be an effective mode of delivery.
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SECTION 12
GOVERNING LAW AND ENFORCEMENT
37.

GOVERNING LAW
This Agreement and any non-contractual obligations arising out of or in connection
with it are governed by English law, except for Schedule 11 (Information
Undertakings), Schedule 12 (Incurrence Covenants), and Schedule 14 (Additional
Definitions), which shall be interpreted in accordance with the law of the State of New
York (without prejudice to the fact that this Agreement is governed by English law).

38.

ENFORCEMENT

38.1

Jurisdiction of English courts

38.2

(a)

The courts of England have exclusive jurisdiction to settle any dispute arising
out of or in connection with this Agreement (including a dispute relating to the
existence, validity or termination of this Agreement) or any non-contractua l
obligations arising out of or in connection with this Agreement (a “Dispute”).

(b)

The Parties agree that the courts of England are the most appropriate and
convenient courts to settle a Dispute and accordingly no Party will argue to the
contrary.

(c)

This Clause 38.1 is for the benefit of the Finance Parties and Secured Parties
only. As a result, no Finance Party or Secured Party shall be prevented from
taking proceedings relating to a Dispute in any other courts with jurisdictio n.
To the extent allowed by law, the Finance Parties and Secured Parties may take
concurrent proceedings in any number of jurisdictions.

Service of process
(a)

Without prejudice to any other mode of service allowed under any relevant law,
each Obligor (other than an Obligor incorporated in England and Wales):
(i)

irrevocably appoints the Issuer as its agent for service of process in
relation to any proceedings before the English courts in connection with
any Finance Document and the Issuer, by its execution of this
Agreement, accepts that appointment; and

(ii)

agrees that failure by an agent for service of process to notify the
relevant Obligor of the process will not invalidate the proceedings
concerned.

(b)

If any person appointed as an agent for service of process is unable for any
reason to act as agent for service of process, the Issuer (on behalf of all the
Obligors) must promptly (and in any event within 15 Business Days of such
event taking place) appoint another agent on terms acceptable to the Agent
(acting reasonably and in good faith). Failing this, the Agent may appoint
another agent for this purpose.

(c)

An Obligor may irrevocably appoint another person as its agent for service of
process in relation to any proceedings before the English courts in connection
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with any Finance Document, subject to notifying the Agent accordingly. In the
case of any replacement of an existing agent for service of process, following
the new process agent’s appointment and notification to the Agent of such new
appointment, the existing process agent may resign.
IN WITNESS whereof this Deed has been duly executed as a deed by the Issuer and is delivered by
the Issuer as a deed on the date first above written.
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SCHEDULE 1
THE ORIGINAL PARTIES
Part I
The Issuer
Name of Issuer

Wheel Bidco Limited

Registration number (or
equivalent, if any)

Jurisdiction of
Incorporation

132325

Jersey

Part II
The Original Guarantors
Name of Original
Guarantor
Wheel Bidco Limited

Registration number (or
equivalent, if any)

Jurisdiction of
Incorporation

132325

Jersey

PizzaExpress Financing 2 plc

09119629

England and Wales

PizzaExpress Group Limited

09130140

England and Wales

PizzaExpress Internatio na l
Holdings Limited

09508199

England and Wales

PizzaExpress
Limited

04836955

England and Wales

01404552

England and Wales

Operations

PizzaExpress Limited
PizzaExpress
Limited

(Restaurants)

02805490

England and Wales

PizzaExpress
Limited

(Wholesale)

02813728

England and Wales

PizzaExpress Merchandis ing
Limited

03285834

England and Wales

Riposte Limited

04836963

England and Wales

Agenbite Limited

218338
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Ireland

PandoraExpress 1 Limited

04688642

England and Wales

PandoraExpress 2 Limited

04688647

England and Wales

PandoraExpress 3 Limited

04688610

England and Wales

PandoraExpress 4 Limited

04688632

England and Wales

PandoraExpress 5 Limited

04709081

England and Wales

PandoraExpress 7 Limited

04992210

England and Wales

PizzaExpress (Franchises)
Limited

02805181

England and Wales

Pizza Express (Jersey)
Limited

4707

Jersey

Bookcash Trading Limited

02884279

England and Wales

Al Rollo Limited

02783523

England and Wales

Hunton House Limited

10932580

England and Wales

Roll & Shake Limited

09265819

England and Wales
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Part III
The Original Noteholders 4
Name of Original Noteholder

4

Facility A
Commitment (£)

Facility B
Commitment (£)

Facility C
Commitment (£)

[]

[]

[]

[]

[]

[]

[]

[]

[]

[]

[]

[]

[]

[]

[]

[]

[]

[]

[]

[]

[]

[]

[]

[]

[]

[]

[]

[]

Total

£49,307,479.00

£21,052,632.00

£73,684,211.00

NTD: to be populated.
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Total Commitments (£)

£144,044,321.00

SCHEDULE 2
CONDITIONS PRECEDENT
1.

A copy of the constitutional documents of the Additional Guarantor.

2.

As required by applicable law or customary practice, a copy of a resolution of the board
of directors (or equivalent corporate body or shareholders’ meeting, as the case may
be) of the Additional Guarantor:
(a)

approving the terms of, and the transactions contemplated by, the Accession
Deed and the other Finance Documents to which it is a party and resolving that
it execute, deliver and perform the Accession Deed and any other Finance
Document to which it is a party;

(b)

authorising and/or confirming the authorisation of a specified person or persons
to execute the Accession Deed and other Finance Documents to which it is a
party on its behalf;

(c)

authorising and/or confirming the authorisation of a specified person or persons,
on its behalf, to sign and/or despatch all other documents and notices to be
signed and/or despatched by it under or in connection with the Finance
Documents to which it is a party; and

(d)

authorising and/or confirming the authorisation of the Obligors’ Agent to act as
its agent in connection with the Finance Documents.

3.

If applicable, a copy of a resolution of the board of directors of the Additiona l
Guarantor, establishing the corporate body referred to in paragraph 2 above.

4.

A specimen of the signature of each person authorised by the resolution referred to in
paragraph 2 above in relation to the Finance Documents and related documents.

5.

As required by applicable law or customary practice, a copy of a resolution signed by
all the holders of the issued shares of, or ownership interests in the Additional Guarantor
approving the terms of, and the transactions contemplated by, the Finance Documents
to which such Obligor is a party.

6.

As required by applicable law or customary practice, a copy of a resolution of the board
of directors (or equivalent corporate body or shareholders’ meeting, as the case may
be) of each corporate shareholder of each Additional Guarantor approving the terms of
the resolution referred to in paragraph 5 above subject to any limitations set forth in the
relevant Finance Documents.

7.

A certificate of the Additional Guarantor (signed by an authorised signatory):
(a)

confirming that, subject to any limitation set out in this Agreement, in each
Accession Deed and the Agreed Security Principles, borrowing or guarantee ing
or securing (as appropriate) the Total Commitments in full would not breach
any borrowing, guarantee or security limit binding on it to be exceeded; and

(b)

certifying that each copy document relating to it listed in this Schedule 2 is
correct, complete and in full force and effect and has not been amended or
superseded as at a date no earlier than the date of the Accession Deed.
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8.

9.

If applicable, in respect of any Additional Guarantor incorporated in Ireland:
(a)

evidence that such Additional Guarantor has done all that is reasonably
necessary to comply with section 82 of the Irish Companies Act 2014 in order
to enable that Additional Guarantor to enter into the Finance Documents to
which it is a party; and

(b)

a certificate of that Additional Guarantor in relation to sections 82 and 239 of
the Irish Companies Act 2014.

The following legal opinions, each addressed to the Finance Parties:
(a)

a legal opinion of the legal advisers to the Agent in England, as to English law
in the form distributed to the Noteholders prior to signing the Accession Deed.

(b)

if the Additional Guarantor is incorporated in or has its “centre of main interest”
or “establishment” (as referred to in paragraph 17.19 (Centre of main interests
and establishments)) in a jurisdiction other than England and Wales or is
executing a Finance Document which is governed by a law other than Englis h
law, a legal opinion of the legal advisers to the Agent (and/or, where applicable
in line with local market practice, legal advisers to the Issuer) in the jurisdic tio n
of its incorporation, “centre of main interest” or “establishment” (as applicable)
and/or, as the case may be, the jurisdiction of the governing law of that Finance
Document (the “Applicable Jurisdiction”) as to the law of the Applicable
Jurisdiction and in substantially the form distributed to the Noteholders prior to
signing the Accession Deed.

10.

If the proposed Additional Guarantor is incorporated in a jurisdiction other than
England and Wales, evidence that the process agent specified in Clause 38.2 (Service
of process), if not an Obligor, has accepted its appointment in relation to the proposed
Additional Guarantor.

11.

Subject to the Agreed Security Principles, any security documents which are required
by the Agreed Security Principles to be executed by the proposed Additional Guarantor.

12.

Any notices or documents required to be given or executed under the terms of those
security documents.

13.

Such documentary evidence as legal counsel to the Agent may reasonably require, that
such Additional Guarantor has complied with any law in its jurisdiction relating to
financial assistance or analogous process.

14.

Provision of all information necessary for identification of the proposed Additiona l
Guarantor in order to comply with all necessary “know your customer” requirements
of the Noteholders (to be co -ordinated by the Agent), to the extent stipulated by the
Agent at least 5 Business days prior to the date of this Agreement.
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SCHEDULE 3
REQUESTS AND NOTICES
Part I – Notes Subscription Request
From:

[Issuer]

To:

[

] as Agent

Dated: [●]
Dear Sirs
[  ] – £144,044,321 Notes Purchase Agreement dated [●] (as amended from time to time)
(the “Notes Purchase Agreement”)
1.

We refer to the Notes Purchase Agreement. This is a Notes Subscription Request.
Terms defined in the Notes Purchase Agreement have the same meaning in this Notes
Subscription Request unless given a different meaning in this Notes Subscriptio n
Request.

2.

We request that Notes are subscribed for on the following terms:
(a)

Issuer: [●]

(b)

Proposed Notes Subscription Date: [●] (or, if that is not a Business Day, the
next Business Day)

(c)

Facility under which Notes will be issued:
C]

(d)

Currency of Note: [●]

(e)

Amount: [●] or, if less, the Available Facility

(f)

Interest Period: [●]

[Facility A]/[Facility B]/[Facility

3.

We confirm that each condition specified in Clause 4.2 (Further conditions precedent)
is satisfied on or before the proposed Notes Subscription Date.

4.

[The proceeds of this Note should be credited to [account]].

Yours faithfully

…………………………………
authorised signatory for
[the Issuer]
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Part II– PIK Election Notice
From:

[Issuer]

To:

[

] as Agent

Dated: [●]
Dear Sirs
[  ] – £144,044,321 Notes Purchase Agreement dated [●] (as amended from time to time)
(the “Notes Purchase Agreement”)
1.

We refer to the Notes Purchase Agreement. This is a PIK Election Notice. Terms
defined in the Notes Purchase Agreement have the same meaning in this PIK Election
Notice unless given a different meaning in this PIK Election Notice.

2.

We hereby make a PIK Election in respect of the Interest Period beginning on [  ] and
ending on [  ].

3.

This PIK Election Notice is irrevocable.

Yours faithfully

…………………………………
authorised signatory for
[the Issuer]
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SCHEDULE 4
FORM OF TRANSFER CERTIFICATE
To:

[●] as Agent and [●] as Security Agent

From: [The Existing Noteholder] (the “Existing Noteholder”) and [The New Noteholder] (the
“New Noteholder”)
Dated: [●]
[  ] – £144,044,321 Notes Purchase Agreement dated [●] (as amended from time to time)
(the “Notes Purchase Agreement”)
1.

We refer to the Notes Purchase Agreement and to the Intercreditor Agreement (as
defined in the Notes Purchase Agreement). This agreement (the “Agreement”) shall
take effect as a Transfer Certificate for the purpose of the Notes Purchase Agreement
and as a Creditor/Agent Accession Undertaking for the purposes of the Intercreditor
Agreement (and as defined in the Intercreditor Agreement). Terms defined in the Notes
Purchase Agreement have the same meaning in this Agreement unless given a differe nt
meaning in this Agreement.

2.

We refer to Clause 22.5 (Procedure for transfer) of the Notes Purchase Agreement:
(a)

The Existing Noteholder and the New Noteholder agree to the Existing
Noteholder transferring to the New Noteholder by novation and in accordance
with Clause 22.5 (Procedure for transfer) all of the Existing Noteholder’s rights
and obligations under the Notes Purchase Agreement and the other Finance
Documents which relate to that portion of the Existing Noteholder’s
Commitment(s) and participations in Notes Subscriptions under the Notes
Purchase Agreement as specified in the Schedule.

(b)

The proposed Transfer Date is [●].

(c)

The Facility Office and address, fax number and attention details for notices of
the New Noteholder for the purposes of Clause 30.2 (Addresses) are set out in
the Schedule.

3.

The New Noteholder expressly acknowledges the limitations on the Existing
Noteholder’s obligations set out in paragraph (d) of Clause 22.4 (Limitation of
responsibility of Existing Noteholders).

4.

We further refer to clause 17.3 (Change of Super Senior Finance Party, Permitted
Super Senior Financing Creditor, Priority Senior Secured Facility Creditor, Permitted
Priority Senior Secured Financing Creditor, Senior Secured Notes Creditor or
Permitted Senior Secured Financing Creditor) of the Intercreditor Agreement. In
consideration of the New Noteholder being accepted as a Senior Secured Creditor for
the purposes of the Intercreditor Agreement (and as defined therein), the New
Noteholder confirms that, as from the Transfer Date, it intends to be party to the
Intercreditor Agreement as a Senior Secured Creditor, and undertakes to perform all the
obligations expressed in the Intercreditor Agreement to be assumed by a Senior Secured
Creditor and agrees that it shall be bound by all the provisions of the Intercreditor
Agreement, as if it had been an original party to the Intercreditor Agreement.
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5.

This Agreement may be executed in any number of counterparts and this has the same
effect as if the signatures on the counterparts were on a single copy of this Agreement.

6.

This Agreement and any non-contractual obligations arising out of or in connection
with it are governed by English law.

7.

This Agreement has been entered into on the date stated at the beginning of this
Agreement.

Note: The execution of this Transfer Certificate may not transfer a proportionate share of the
Existing Noteholder’s interest in the Transaction Security in all jurisdictions. It is the
responsibility of the New Noteholder to ascertain whether any other documents or other
formalities are required to perfect a transfer of such a share in the Existing Noteholder’s
Transaction Security in any jurisdiction and, if so, to arrange for execution of those documents
and completion of those formalities.
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THE SCHEDULE
Commitment/rights and obligations to be transferred
[insert relevant details]
[Facility Office address, fax number and attention details for notices and account details for
payments]
[Existing Noteholder]

[New Noteholder]

By:

By:

This Agreement is accepted as a Transfer Certificate for the purposes of the Notes Purchase
Agreement by the Agent, and as a Creditor/Agent Accession Undertaking for the purposes of
the Intercreditor Agreement by the Security Agent, and the Transfer Date is confirmed as [●].
[Agent]

By:

[Security Agent]

By:
NOTES:
***

Delete as applicable.
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SCHEDULE 5
FORM OF ASSIGNMENT AGREEMENT
To:

[●] as Agent and [●] as Security Agent, [●] as Issuer, for and on behalf of each Obligor

From: [the Existing Noteholder] (the “Existing Noteholder”) and [the New Noteholder] (the
“New Noteholder”)
Dated: [●]

Dear Sirs,
[  ] – £144,044,321 Notes Purchase Agreement dated [●] (as amended from time to time)
(the “Notes Purchase Agreement”)
1.

We refer to the Notes Purchase Agreement and to Clause 22.6 (Procedure for
assignment) of the Notes Purchase Agreement and to the Intercreditor Agreement (as
defined in the Notes Purchase Agreement). This is an Assignment Agreement. This
agreement (the “Agreement”) shall take effect as an Assignment Agreement for the
purpose of the Notes Purchase Agreement and as a Creditor/Agent Accession
Undertaking for the purposes of the Intercreditor Agreement (and as defined in the
Intercreditor Agreement). Terms defined in the Notes Purchase Agreement have the
same meaning in this Agreement unless given a different meaning in this Agreement.

2.

The Existing Noteholder assigns absolutely to the New Noteholder all the rights of the
Existing Noteholder under the Notes Purchase Agreement, the other Finance
Documents and in respect of the Transaction Security which correspond to that portion
of the Existing Noteholder’s Commitments and participations in the Notes under the
Notes Purchase Agreement as specified in the Schedule.

3.

The Existing Noteholder is released from all the obligations of the Existing Noteholder
which correspond to that portion of the Existing Noteholder’s Commitments and
participations in the Notes under the Notes Purchase Agreement specified in the
Schedule.

4.

The New Noteholder becomes a Party as a Noteholder and is bound by obligatio ns
equivalent to those from which the Existing Noteholder is released under paragraph 3
above.

5.

The proposed Transfer Date is [●].

6.

On the Transfer Date the New Noteholder becomes:

7.

(a)

party to the relevant Finance Documents (other than the Intercreditor
Agreement) as a Noteholder; and

(b)

party to the Intercreditor Agreement as a Senior Secured Creditor.

The Facility Office and address, fax number and attention details for notices of the New
Noteholder for the purposes of Clause 30.2 (Addresses) of the Notes Purchase
Agreement are set out in the Schedule.
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8.

The New Noteholder expressly acknowledges the limitations on the Existing
Noteholder’s obligations set out in paragraph (d) of Clause 22.4 (Limitation of
responsibility of Existing Noteholders) of the Notes Purchase Agreement.

9.

This Agreement acts as notice to the Agent (on behalf of each Finance Party) and, upon
delivery in accordance with Clause 22.7 (Copy of Transfer Certificate, Assignment
Agreement or Increase Confirmation), to the Issuer (on behalf of each Obligor) of the
assignment referred to in this Agreement.

10.

We further refer to clause 17.3 (Change of Super Senior Finance Party, Permitted
Super Senior Financing Creditor, Priority Senior Secured Facility Creditor, Permitted
Priority Senior Secured Financing Creditor, Senior Secured Notes Creditor or
Permitted Senior Secured Financing Creditor) of the Intercreditor Agreement. In
consideration of the New Noteholder being accepted as a Senior Secured Creditor for
the purposes of the Intercreditor Agreement (and as defined in the Intercreditor
Agreement), the New Noteholder confirms that, as from the Transfer Date, it intends to
be party to the Intercreditor Agreement as a Senior Secured Creditor, and undertakes to
perform all the obligations expressed in the Intercreditor Agreement to be assumed by
a Senior Secured Creditor and agrees that it shall be bound by all the provisions of the
Intercreditor Agreement, as if it had been an original party to the Intercreditor
Agreement.

11.

This Agreement may be executed in any number of counterparts and this has the same
effect as if the signatures on the counterparts were on a single copy of this Agreement.

12.

This Agreement and any non-contractual obligations arising out of or in connection
with it are governed by English law.

13.

This Agreement has been entered into on the date stated at the beginning of this
Agreement.

Note: The execution of this Assignment Agreement may not transfer a proportionate share of
the Existing Noteholder’s interest in the Transaction Security in all jurisdictions. It is
the responsibility of the New Noteholder to ascertain whether any other documents or
other formalities are required to perfect a transfer of such a share in the Existing
Noteholder’s Transaction Security in any jurisdiction and, if so, to arrange for execution
of those documents and completion of those formalities.
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THE SCHEDULE
Commitment/rights and obligations to be transferred by assignment, release and
accession
[insert relevant details]
[Facility office address, fax number and attention details for notices and account details for
payments]
[Existing Noteholder]

[New Noteholder]

By:

By:

This Agreement is accepted as an Assignment Agreement for the purposes of the Notes
Purchase Agreement by the Agent, and as a Creditor/Agent Accession Undertaking for the
purposes of the Intercreditor Agreement by the Security Agent, and the Transfer Date is
confirmed as [●].
Signature of this Agreement by the Agent constitutes confirmation by the Agent of receipt of
notice of the assignment referred to in this Agreement, which notice the Agent receives on
behalf of each Finance Party.
[Agent]

By:
[Security Agent]

By:

NOTES:
***

Delete as applicable.
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SCHEDULE 6
FORM OF ACCESSION DEED
To:

[●] as Agent and [●] as Security Agent for itself and each of the other parties to the
Intercreditor Agreement referred to below

From: [Subsidiary] and Issuer
Dated: [●]

Dear Sirs
[  ] – £144,044,321 Notes Purchase Agreement dated [●] (as amended from time to time)
(the “Notes Purchase Agreement”)
1.

We refer to the Notes Purchase Agreement and to the Intercreditor Agreement. This is
an Accession Deed. This deed (the “Accession Deed”) shall take effect as an Accession
Deed for the purposes of the Notes Purchase Agreement and as a [Debtor Accession
Deed] for the purposes of the Intercreditor Agreement (and as defined in the
Intercreditor Agreement). Terms defined in the Notes Purchase Agreement have the
same meaning in paragraphs 1-3 of this Accession Deed unless given a differe nt
meaning in this Accession Deed.

2.

[Subsidiary] agrees to become an Additional Guarantor and to be bound by the terms
of the Notes Purchase Agreement and the other Finance Documents (other than the
Intercreditor Agreement) as an Additional Guarantor pursuant to Clause 24.3
(Additional Guarantors) of the Notes Purchase Agreement. [Subsidiary] is a company
duly incorporated under the laws of [name of relevant jurisdiction] and is a limited
[partnership]/[liability company] and registered number [●].

3.

[Subsidiary’s] administrative details for the purposes of the Notes Purchase Agreement
and the Intercreditor Agreement are as follows:

4.

Address:

[●]

Fax No.:

[●]

Attention:

[●]

[Subsidiary] (for the purposes of this paragraph 4, the “Acceding Debtor”) intends to
[incur Liabilities under the following documents]/[give a guarantee, indemnity or other
assurance against loss in respect of Liabilities under the following documents]:
[Insert details (date, parties and description) of relevant documents] the “Relevant
Documents”.

5.

[If applicable, relevant additional limitation language to be inserted consistent with the
Guarantee Limitation provisions in Clause 16.12 (Guarantee Limitations: General)].

IT IS AGREED as follows:
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(a)

Terms defined in the Intercreditor Agreement shall, unless otherwise defined in
this Accession Deed, bear the same meaning when used in this paragraph 4.

(b)

The Acceding Debtor and the Security Agent agree that the Security Agent shall
hold:
(i)

[any Transaction Security in respect of Liabilities created or expressed
to be created pursuant to the Relevant Documents;

(ii)

all proceeds of that Transaction Security; and]

(iii)

all obligations expressed to be undertaken by the Acceding Debtor to
pay amounts in respect of the Liabilities to the Security Agent as trustee
for the Secured Parties (in the Relevant Documents or otherwise) and
secured by the Transaction Security together with all representations and
warranties expressed to be given by the Acceding Debtor (in the
Relevant Documents or otherwise) in favour of the Security Agent as
trustee for the Secured Parties,

on trust for the Secured Parties on the terms and conditions contained in the
Intercreditor Agreement.
6.

The Acceding Debtor confirms that it intends to be party to the Intercreditor Agreement
as a Debtor, undertakes to perform all the obligations expressed to be assumed by a
Debtor under the Intercreditor Agreement and agrees that it shall be bound by all the
provisions of the Intercreditor Agreement as if it had been an original party to the
Intercreditor Agreement.

7.

[In consideration of the Acceding Debtor being accepted as an Intra Group Lender for
the purposes of the Intercreditor Agreement, the Acceding Debtor also confirms that it
intends to be party to the Intercreditor Agreement as an Intra Group Lender, and
undertakes to perform all the obligations expressed in the Intercreditor Agreement to
be assumed by an Intra Group Lender and agrees that it shall be bound by all the
provisions of the Intercreditor Agreement, as if it had been an original party to the
Intercreditor Agreement].

8.

This Accession Deed and any non-contractual obligations arising out of or in
connection with it are governed by English law.

THIS ACCESSION DEED has been signed on behalf of the Security Agent (for the purposes
of paragraph 4 above only), signed on behalf of the Issuer and executed as a deed by
[Subsidiary] and is delivered on the date stated above.
[●]

[Additional [Issuer]/[Guarantor]]

[EXECUTED as a DEED

[EXECUTED as a DEED

By:

By:

]

]

This Accession Deed is accepted as a [Debtor Accession Deed for the purposes of the
Intercreditor Agreement by the Security Agent].
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[●] as Security Agent
By:

NOTES:
*

Include this paragraph in this Accession Deed if the Subsidiary is also to accede as an
Intra-Group Lender to the Intercreditor Agreement.
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SCHEDULE 7
FORM OF RESIGNATION LETTER
[●] as Agent

To:

From: [ISSUER] and [RESIGNING OBLIGOR]
Dated: [●]

Dear Sirs
[  ] – £144,044,321 Notes Purchase Agreement dated [●] (as amended from time to time)
(the “Notes Purchase Agreement”)
1.

We refer to the Notes Purchase Agreement. This is a Resignation Letter. Terms defined
in the Notes Purchase Agreement have the same meaning in this Resignation Letter
unless given a different meaning in this Resignation Letter.

2.

Pursuant to Clause 24.2 (Resignation of an Obligor), we request that [resigning
Obligor] be released from its obligations as a Guarantor under the Notes Purchase
Agreement and the Finance Documents (other than the Intercreditor Agreement).

3.

We confirm that:

3.

(a)

no Event of Default has occurred or is continuing or would result from the
acceptance of this request; and

(b)

[●]**

This Resignation Letter and any non-contractual obligations arising out of or in
connection with it are governed by English law.

Yours faithfully
Issuer
[corporate details]

[resigning Obligor]

By:

By:

NOTES:
*

Amend as appropriate, e.g. to reflect agreed procedure for payment of proceeds into a
specified account.

**

Insert any other conditions required by the Notes Purchase Agreement.

**

Issuer to specify the basis for resignation under Clause 24.2 (Resignation of an Obligor).
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SCHEDULE 8
TIMETABLES
Notes
Delivery of a duly completed Notes U-13 9.00 a.m.
Subscription Request with respect to
any Facility B Note or Facility C Note
(Clause 5.1 (Delivery of a Notes
Subscription Request))
Agent notifies the Noteholders of its U-10 11.00 a.m.
share of the Note in accordance with
Clause 5.4 (Noteholders’ subscription)

“U”

=

“U -X” =

date of notes subscription.
X Business Days prior to date of notes subscription

[Project Penzance – Signature page to NPA]

SCHEDULE 9
AGREED SECURITY PRINCIPLES
1.

Certain Principles
The Issuer and the Noteholders have agreed and acknowledged that their rights and
obligations under the Finance Documents in respect of (i) the giving or taking of
guarantees; (ii) the giving or taking of security; and (iii) all the rights and obligatio ns
associated with such giving or taking of guarantees and security, shall be subject to and
limited by these Agreed Security Principles, provided that no term of a Transaction
Security Document which is in place on the date of this Agreement shall be amended
or varied on the basis of these Agreed Security Principles and any new Transaction
Security shall be granted over assets as required by, and on terms consistent with, the
Transaction Security Documents as of the date of this Agreement. These Agreed
Security Principles embody the recognition by all Parties that there may be certain legal
and practical difficulties in obtaining effective security from all members of the Group
in every jurisdiction in which members of the Group are or may in the future be located.
In particular:
(a)

general statutory limitations, financial assistance, capital maintena nce,
corporate benefit, fraudulent preference, “earnings stripping”, “controlled
foreign corporation”, thin capitalisation rules, retention of title claims and
similar principles may limit the ability of a member of the Group to provide a
guarantee or security or may require that the guarantee or security be limited by
an amount or otherwise. If any such limit applies, the guarantees and security
provided will be limited to the maximum amount which the relevant member of
the Group may provide having regard to applicable law (including any
jurisprudence) and subject to fiduciary duties of management (and a guarantee
or security interest will not be required if the giving of such guarantee or taking
such security would expose the directors to a material risk of personal liability);

(b)

the giving of a guarantee, the granting and the terms of security or the perfection
of the security granted (“proposed collateral”) will not be required if (i) it
would incur any legal fees, registration fees, stamp duty, taxes and any other
fees or costs associated with such security or guarantee (including adverse
effects on interest deductibility and stamp duty, notarization and registratio n
fees) which are disproportionate to the benefit obtained by the Noteholders or
(ii) the benefit of such proposed collateral is disproportionate to the benefit
already obtained by the Noteholders under any guarantee or security
arrangements then in existence, in each case as determined by the Noteholders
acting reasonably;

(c)

where there is material incremental cost involved in creating security over all
assets owned by an Obligor in a particular category (e.g. real estate) the
principle stated at paragraph (b) above shall apply;

(d)

in certain jurisdictions it may be either impossible or impractical to grant
guarantees or create security over certain categories of assets in which event
such guarantees will not be granted and security will not be taken over such
assets;
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(e)

any assets or companies subject to third party arrangements which may prevent
those assets from being charged or those companies from giving security or
guarantee (or assets which, if charged, would give a third party the right to
terminate or otherwise amend any rights, benefits and/or obligations of the
Group in respect of those assets or require any member of the Group to take any
action materially adverse to the interests of the Group or any member thereof),
such assets and companies will be excluded from any relevant Transactio n
Security Document and any requirement to give security or guarantee provide d
that, if the relevant asset or the company is material and the relevant Obligor
(or the company) determines (acting in its sole discretion) that such endeavours
will not jeopardise commercial relationships with third parties or otherwise
force that Obligor (or the Company) to incur material cost, the relevant member
of the Group will use reasonable endeavours to obtain any necessary consent or
waiver;

(f)

members of the Group will not be required to give guarantees or enter into
Transaction Security Documents if (i) it is not within the legal capacity of the
relevant members of the Group or (ii) it is not a wholly owned member of the
Group and the giving of such guarantees or security may adversely affect its
commercial relationship with its shareholders or stakeholders or otherwise
adversely affect its commercial interest; or (iii) in the reasonable opinion of
legal counsel to the directors of the relevant members of the Group, the same
would conflict with the fiduciary duties of those directors or contravene any
legal prohibition, contractual restriction or regulatory condition or result in
personal or criminal liability on the part of any officer or result in any signific a nt
risk of legal liability for the directors of any member of the Group;

(g)

additional guarantee limitation provisions may be included in any Accession
Deed (including any such language in addition or supplemental to that contained
in the guarantee and indemnity provisions in Clause 16 (Guarantee and
Indemnity)) if required by any officer of any member of the Group in connection
with the accession of that member of the Group as an Obligor in order to protect
that officer from potential liability or other legal risk;

(h)

the terms of the security should not be such that they materially restrict the
running of the business of or materially adversely affect the tax arrangements
of the relevant member of the Group in the ordinary course as otherwise
permitted by the Finance Documents;

(i)

the security will be first ranking, to the extent possible;

(j)

information, such as lists of assets, will be provided if and only to the extent,
required by local law and local market practice to be provided to perfect or
register or enforce the relevant security interests and, unless required to be
provided by local law or local market practice more frequently, will be provided
annually upon request;

(k)

the perfection of security interests granted will not be required if it would have
a material adverse effect on the ability of the relevant Guarantor to conduct its
operations and business in the ordinary course as otherwise permitted by the
Finance Documents;
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(l)

the maximum guaranteed or secured amount may be limited to minimise stamp
duty, notarisation, registration or other applicable fees, taxes and duties where
the benefit of increasing the guarantee or secured amount is disproportionate to
the level of such fees, taxes and duties;

(m)

no perfection action will be required in jurisdictions where a Guarantor is not
located;

(n)

the Security Agent will hold one set of security interests for the Secured Parties
to the extent practicable taking into account local law considerations;

(o)

to the extent possible, there shall be no action required to be taken in relation to
the guarantees or security when any Noteholder assigns or transfers any of its
participation in a Facility to a new Noteholder (and notwithstanding anything to
the contrary, no member of the Group shall be required to pay any fees, costs,
expenses or other amounts relating to, or arising in connection with, that
assignment or transfer (including, without limitation, any Taxes and any
amounts relating to the perfection, notarisation, registration or amendment of
the Transaction Security during or after the date of this Agreement), except
where such assignment or transfer occurs pursuant to Clause 14 (Mitigation by
the Noteholders) or is at the request of the Issuer pursuant to the terms of this
Agreement);

(p)

no title investigations will be required and no title insurance will be required;

(q)

pledges over shares in joint ventures or the assets owned by such joint venture
vehicles will not be required;

(r)

no security will be taken over parts, stock, moveable plant, equipment or
receivables if it would require labelling, segregation or periodic listing, filing,
notification or specification of such parts, stock, moveable plant, equipment or
receivables;

(s)

the time periods for accession as Additional Guarantors specified in this
Agreement for conditions subsequent shall be extended by 30 days (or such
longer period as may be agreed by the Agent (acting on the instruction of the
Majority Noteholders)) in the event that any action, proceedings, procedure or
step is required to be implemented by a third party in connection with such
accession;

(t)

no security will be required over hedging agreements (other than for hedging
arrangements required under this Agreement); and

(u)

no member of the Group shall be required to guarantee or secure any of its
obligations to pay or perform under any of its swap or hedging arrangeme nt
where to do so is or becomes or would be illegal (whether under the US
Commodity Exchange Act or any rule, regulation or order of the US Commodity
Futures Trading Commission (or the application or official interpretation of any
thereof) or otherwise); and

(v)

each security document shall contain a clause which records that if there is a
conflict between the security document and this Agreement then (to the extent
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permitted by law) the provisions of this Agreement shall take priority over the
provisions of the security document.
2.

Terms of Guarantee and Security Documents
The following principles will be reflected in the terms of any guarantee and or security
taken as part of this transaction:
(a)

no claims will be made under guarantees, and security will not be enforceable,
until a Declared Default has occurred and is continuing;

(b)

no notices of pledges or security interests will need to be delivered to third
parties until a Declared Default has occurred and is continuing;

(c)

the Secured Parties will not have any rights to vote any of the shares held by the
Group which are pledged to them or to block any funds being transferred
between members of the Group prior to the date on which a Declared Default
has occurred and is continuing;

(d)

the Transaction Security Documents should only operate to create security
rather than to impose new commercial obligations. Accordingly, they will not
contain additional representations or undertakings or other terms (such as in
respect of title, insurance, further security, information or the payment of costs)
unless these are required for the for validity perfection, enforceability and/o r
priority of the security and are no more onerous than the terms of this
Agreement;

(e)

the Security Agent shall only be able to exercise any power of attorney granted
to it under the Transaction Security Documents following the occurrence of a
Declared Default which is continuing or failure to comply with a duly requested
further assurance or perfection obligation;

(f)

the Transaction Security Documents shall not operate so as to prevent
transactions which are permitted or not otherwise prohibited under this
Agreement or to require additional consents or authorisations;

(g)

the Transaction Security Documents will permit disposals of assets where such
disposal is permitted under this Agreement and will include assurances for the
Security Agent (at the cost and expense of the Obligors) to do all things
reasonably requested to release security in respect of the assets the subject of
such disposal;

(h)

any rights of set off will not be exercisable unless a Declared Default has
occurred and is continuing;

(i)

the Transaction Security Documents will not accrue interest on any amount in
respect of which interest is accruing under this Agreement; and

(j)

the Security Agent will not be required to accept any security or its perfection
if it is of a type or in a jurisdiction which the Security Agent determines does
not meet or comply with its established internal regulations or policies or with
applicable law or regulation, or which would impose liabilities on the Security
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Agent, provided that, notwithstanding anything to the contrary in this
Agreement or any other Finance Document:

3.

(i)

any obligation of any member of the Group to grant, enter into or perfect
any security (or otherwise taken any action in relation to any security or
asset) shall be subject to the provisions of this paragraph (j); and

(ii)

no event or circumstance (including, without limitation, any failure by
any member of the Group to comply with any obligation under this
Agreement or any Finance Document) arising as a direct or indirect
consequence of the operation of the provisions of this paragraph (j) shall
(or shall be deemed to) directly or indirectly constitute, or result in, a
breach of any representation, warranty, undertaking or other term in the
Finance Documents or a Default or an Event of Default.

Guarantees/Security
(a)

Subject to the due execution of all relevant Transaction Security Documents,
completion of relevant perfection formalities within statutorily prescribed time
limits, payment of all registration fees and documentary taxes, any other rights
arising by operation of law, obtaining any relevant legal opinion and subject to
any Legal Reservations, and subject to the requirements of these Agreed
Security Principles, it is further acknowledged that the Security Agent shall:
(i)

receive the benefit of an upstream, cross stream and downstream
guarantee and the security will be granted to secure all liabilities of the
Obligors under the Finance Documents (subject to such limita tio n
provisions as included in Clause 16 (Guarantee and Indemnity) and
these Agreed Security Principles); and

(ii)

(in the case of those Transaction Security Documents creating pledges
or charges over shares in an Obligor) subject to the Agreed Security
Principles, obtain a first priority valid charge or other Security over all
of the shares in issue at any time in that Obligor which are owned by
another Obligor. Subject to local law requirements, such Transactio n
Security Documents shall be governed by the laws of the jurisdiction in
which such company whose shares are being secured is formed.

(b)

If an Obligor owns shares in a member of the Group which is not an Obligor
and which is not incorporated in a jurisdiction in which an existing Obligor is
incorporated, no steps shall be taken to create or perfect security over those
shares.

(c)

The Security Agent and the Issuer shall negotiate the form of each Transactio n
Security Document in good faith in accordance with the terms of the Agreed
Security Principles. Notwithstanding anything to the contrary, any guarantee
and security arrangements agreed by the Security Agent and the Issuer from
time to time (including the identity and category of assets subject or not subject
to security) shall be deemed to satisfy all relevant obligations of the Group to
provide guarantees and security in respect of the Facilities, the Super Senior
Facility Agreement and the Senior Secured Notes.
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(d)

4.

5.

There shall be no “fixed” security over bank accounts, cash or receivables or
any obligation to hold or pay cash and receivables in particular accounts and
except while a Declared Default is continuing, the Group shall have complete
discretion to move and deal with cash and receivables provided that in doing so
it does not otherwise breach the terms of this Agreement.

Bank Accounts
(a)

If an Obligor grants security over its bank accounts it shall be free to deal with
those accounts in the ordinary course of its business (except while a Declared
Default is continuing).

(b)

If required by local law for validity, perfection, enforceability and/or priority,
notice of the security will be served on the account bank promptly and no later
than within 10 Business Days of the security being granted and the Obligor shall
use its reasonable endeavours to obtain an acknowledgement of that notice
within 20 Business Days of service. If the Obligor has used its reasonable
endeavours but has not been able to obtain acknowledgement, its obligation to
obtain acknowledgement shall cease on the expiry of such 20 Business Days’
period. Notwithstanding the foregoing, irrespective of whether notice of the
security is required for perfection, if the service of notice would prevent the
guarantor from using a bank account in the ordinary course of its business, no
notice of the security shall be served until the occurrence of a Declared Default
which is continuing.

(c)

Any security over bank accounts shall be subject to any prior security interests
and any other rights (including but not limited to set off rights) in favour of the
account bank which are created either by law or in the standard terms and
conditions of the account bank. The notice of security may request these are
waived by the account bank, but neither the Obligor nor the account bank shall
be required to change its banking arrangements if these security interests are not
waived or only partially waived or only waived subject to conditions.

(d)

Unless a Declared Default has occurred and such a Declared Default is
continuing, the Agent shall not have discretion to refrain from applying or to
hold in suspense accounts moneys received from the Group in respect of the
Group’s liabilities under the Finance Documents or to exercise any general
rights of set-off.

Fixed Assets
(a)

If an Obligor grants security over its material fixed assets, it shall be free to deal
with those assets in the ordinary course of its business and as otherwise
permitted under any Finance Document.

(b)

No notice, whether to third parties or by attaching a notice to the fixed assets,
shall be served until the occurrence of a Declared Default (and the requireme nt
to serve notice shall cease if the Declared Default ceases to be continuing).
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6.

7.

8.

Insurance Policies
(a)

An Obligor may grant security over its insurance policies, save that any
obligation to provide such security shall not extend to any insurance policies
which cannot be secured under the terms of such policies or in respect of third
party liability or public liability.

(b)

If required by local law for validity, perfection, enforceability and/or priority,
notice of the security will be served on the relevant insurer promptly and no
later than within 10 Business Days of the security being granted and the Obligor
shall use its reasonable efforts to obtain an acknowledgement of that notice
within 20 Business Days of service. If the Obligor has used its reasonable
endeavours but has not been able to obtain acknowledgement, its obligation to
obtain acknowledgement shall cease on the expiry of such 20 Business Days’
period.

(c)

No loss payee or other annotation or endorsement shall be made on any
insurance policy.

Intellectual Property
(a)

If an Obligor grants security over its Owned IP, it shall be free to deal with that
Owned IP in the ordinary course of business subject to the limitations contained
in this Agreement, except while a Declared Default is continuing.

(b)

No security shall be granted over any Intellectual Property that has been
licensed from a third party and which cannot be secured under the terms of the
relevant licensing agreement. No notice shall be served to any third party from
whom Intellectual Property is licensed until the occurrence of a Declared
Default (and the requirement to serve notice shall cease if the Declared Default
ceases to be continuing).

(c)

If required for validity, perfection, enforceability and/or priority under local
law, security over Intellectual Property (to the extent material, and, in relation
to Intellectual Property licensed from third parties, if and to the extent permitted
under contractual restrictions and obligations with such third parties) will be
registered under:
(i)

the law of the relevant Security Document; and

(ii)

the laws of any other jurisdiction in which any Obligor is incorporated,
where failure to register the security in such other jurisdiction would
cause a material reduction in the value of, or the benefit provided to, the
Security Agent by such security.

Intercompany Receivables
(a)

If an Obligor grants security over its material intercompany receivables, it shall
be free to deal with those receivables in the ordinary course of its business in
accordance with the terms of any Finance Document except while a Declared
Default is continuing.
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(b)

9.

10.

If required by local law to perfect the security, notice of the security will be
served on the relevant borrower promptly and no later than within 10 Business
Days of the security being granted and the Obligor shall use its reasonable
efforts obtain an acknowledgement of that notice within 20 Business Days of
service. If the Obligor has used its reasonable endeavours but has not been able
to obtain acknowledgement, its obligation to obtain acknowledgement shall
cease on the expiry of such 20 Business Days’ period. Irrespective of whether
notice of the security is required for perfection, if the service of notice would
prevent the Obligor from dealing with an intercompany receivable in the
ordinary course of its business, no notice of security shall be served until the
occurrence of a Declared Default (and the requirement to serve notice shall
cease if the Declared Default ceases to be continuing).

Trade Receivables and Material Contracts (including Acquisition Documents)
(a)

If an Obligor grants security over its material trade receivables or material
contracts, it shall be free to deal with those receivables and material contracts
in the ordinary course of its business or as otherwise permitted under any
Finance Document except while a Declared Default is continuing.

(b)

No notice of security shall be served (other than in respect of the Acquisitio n
Documents) until the occurrence of a Declared Default (and the requirement to
serve notice shall cease if the Declared Default ceases to be continuing).

(c)

No security will be granted over any trade receivables or material contracts
which cannot be secured under the terms of the relevant contract.

(d)

Any list of trade receivables or material contracts required under the general
principles set out in these Agreed Security Principles shall not include details of
the underlying contracts, and no security shall be granted where it would put the
details of trade receivables or material contracts at risk of public disclosure.

Shares
(a)

Subject to paragraph 3(b) above, an Obligor shall only be required to grant
security over the shares in another Obligor or in a Subsidiary which is a Material
Company.

(b)

The relevant Transaction Security Document will be governed by the laws of
the jurisdiction of incorporation of the company whose shares are subject to
security, and not by the law of the jurisdiction of incorporation of the Obligor
granting the security.

(c)

Where required by law, the share certificate and a stock transfer form executed
in blank will be provided to the Security Agent within 20 Business Days after
the date of grant of such security (or, if later, the date of the acquisition of the
relevant shares), provided that in relation to the security over the shares of the
Company, the share certificate and stock transfer form shall be provided to the
Security Agent within 2 Business Days of receipt by the Issuer of the stock
transfer form duly stamped by Her Majesty’s Revenue and Custom, and where
required by law the share certificate or shareholders register will be endorsed or
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written up and the endorsed share certificate or a copy of the written up register
provided to the Security Agent.

11.

12.

(d)

Unless the restriction is required by law or such removal is not customary in the
relevant local market, the constitutional documents of the company whose
ownership interests have been given as security will be amended to remove any
restriction on the transfer or the registration of the transfer of the ownership
interests prior to the creation of the security or as soon as possible thereafter

(e)

In respect of share pledges, until a Declared Default has occurred and is
continuing, the pledgors shall be permitted to retain and to exercise voting rights
attaching to any shares pledged by them in a manner permitted under the
Finance Documents and the pledgors (other than the Issuer) shall be permitted
to receive and retain dividends on pledged shares/pay dividends upstream on
pledged shares to the extent permitted under the Finance Documents with the
proceeds to be available to the Group.

Real Estate
(a)

An Obligor may grant security over its material real estate.

(b)

There will be no obligation to investigate title, provide surveys or to conduct
insurance, environmental or other diligence.

(c)

An Obligor providing security over its real estate will be under no obligation to
obtain any landlord, owner or other third party consent required to grant such
security as such or to achieve a better priority in ranking, nor to investigate the
possibility thereof. The amount secured by such security shall be restricted to
an agreed level to take account of costs where the cost of granting such security
is based on the amount secured.

Release of Security
Unless required by local law, the circumstances in which the security shall be released
shall not be dealt with in individual Transaction Security Documents but, if so required,
shall, except to the extent required by local law, be the same as those set out in the
Intercreditor Agreement.
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SCHEDULE 10
FORM OF INCREASE CONFIRMATION
To:

[●] as Agent and as Security Agent and [●] as Issuer, for and on behalf of each Obligor

From: [the Increase Noteholder] (the “Increase Noteholder”) Dated:
[  ] – £144,044,321 Notes Purchase Agreement dated [●] (as amended from time to time)
(the “Notes Purchase Agreement”)
1.

We refer to the Notes Purchase Agreement and particularly Clause 2.2 (Increase) of the
Notes Purchase Agreement and to the Intercreditor Agreement (as defined in the Notes
Purchase Agreement). This is an Increase Confirmation. This agreement (the
“Agreement”) shall take effect as an Increase Confirmation for the purpose of the
Notes Purchase Agreement [and as a Creditor/Agent Accession Undertaking for the
purposes of the Intercreditor Agreement (and as defined in the Intercreditor
Agreement)]. Terms defined in the Notes Purchase Agreement have the same meaning
in this Agreement unless given a different meaning in this Agreement.

2.

The Increase Noteholder agrees to assume and will assume all of the obligatio ns
corresponding to the Commitment specified in the Schedule (the “Relevant
Commitment”) as if it was an Original Noteholder under the Notes Purchase
Agreement.

3.

The proposed date on which the increase in relation to the Increase Noteholder and the
Relevant Commitment is to take effect (the “Increase Date”) is [●].

4.

On the Increase Date, the Increase Noteholder becomes:
(a)

party to the relevant Finance Documents (other than the Intercreditor
Agreement) as a Noteholder; and

(b)

party to the Intercreditor Agreement as a Senior Secured Creditor.

5.

The Facility Office and address, fax number and attention details for notices to the
Increase Noteholder for the purposes of Clause 30.2 (Addresses) are set out in the
Schedule.

6.

The Increase Noteholder expressly acknowledges the limitations on the Noteholders’
obligations referred to in paragraph (f) of Clause 2.2 (Increase).

7.

We further refer to Clause 17.3 (Change of Super Senior Finance Party, Permitted
Super Senior Financing Creditor, Priority Senior Secured Facility Creditor, Permitted
Priority Senior Secured Financing Creditor, Senior Secured Notes Creditor or
Permitted Senior Secured Financing Creditor) of the Intercreditor Agreement. In
consideration of the Increase Noteholder being accepted as a Senior Secured
Noteholder for the purposes of the Intercreditor Agreement (and as defined therein), the
Increase Noteholder confirms that, as from the Increase Date, it intends to be party to
the Intercreditor Agreement as a Senior Secured Noteholder, and undertakes to perform
all the obligations expressed in the Intercreditor Agreement to be assumed by a Senior
Secured Noteholder and agrees that it shall be bound by all the provisions of the
Intercreditor Agreement, as if it had been an original party to the Intercreditor
Agreement.
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8.

This Agreement may be executed in any number of counterparts and this has the same
effect as if the signatures on the counterparts were on a single copy of this Agreement.

9.

This Agreement and any non-contractual obligations arising out of or in connection
with it are governed by English law.

This Agreement has been entered into on the date stated at the beginning of this Agreement.
Note: The execution of this Increase Confirmation may not be sufficient for the Increase
Noteholder to obtain the benefit of the Transaction Security in all jurisdictions. It is the
responsibility of the Increase Noteholder to ascertain whether any other documents or
other formalities are required to obtain the benefit of the Transaction Security in any
jurisdiction and, if so, to arrange for execution of those documents and completion of
those formalities.
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THE SCHEDULE
Relevant Commitment/rights and obligations to be assumed by the Increase Noteholder
[insert relevant details]
[Facility Office address, fax number and attention details for notices and account details for
payments]
[Increase Noteholder]
By:
This Agreement is accepted as an Increase Confirmation for the purposes of the Notes Purchase
Agreement by the Agent, and as a Creditor/Agent Accession Undertaking for the purposes of
the Intercreditor Agreement by the Security Agent and the Increase Date is confirmed as [●].
Agent
By:
Security Agent
By:

]
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SCHEDULE 11
INFORMATION UNDERTAKINGS
Terms used in this Schedule shall, if not otherwise defined in this Schedule or Schedule 14
(Additional Definitions), have the meaning given to them elsewhere in this Agreement.
References to a “Section” are to sections of this Schedule.
(a)

For so long as any amount is outstanding under the Finance Documents or any
Commitment is in force, the Issuer [(or, in the case of the fiscal year ending 29
December 2019 and the fiscal quarter ending 27 September 2020, the Company)] will
provide to the Agent (in sufficient copies for all the Noteholders if requested by the
Agent) the following reports:

(1)

within 120 days after the end of the Issuer’s fiscal year beginning with the fiscal year
ending 31 December 2020 (or, in the case of the fiscal year ending 29 December 2019,
on or before 31 December 2020), annual reports containing, to the extent applicable,
the following information, and noting for the avoidance of doubt that any annual reports
of the Issuer delivered for the fiscal year ending 31 December 2020 shall be for the
period from the date of the Issuer’s incorporation only (provided that, upon request by
the Agent, the Issuer shall provide a consolidated annual report of the Issuer reflecting
the fiscal year ending 31 December 2020 and including the period prior to the
incorporation of the Issuer on a pro forma annualised basis): (a) audited consolidated
balance sheets of the Issuer or its predecessor [(or, in the case of the fiscal year ending
29 December 2019, the Company)] as of the end of the two most recent fiscal years and
audited consolidated income statements and statements of cash flow of the Issuer or its
predecessor [(or, in the case of the fiscal year ending 29 December 2019, the Company)]
for the two most recent fiscal years, including complete footnotes to such financ ia l
statements and the report of the independent auditors on the financial statements; (b)
unaudited pro forma income statement information and balance sheet information of
the Issuer [(or, in the case of the fiscal year ending 29 December 2019, the Company) ]
(which, for the avoidance of doubt, shall not include the provision of a full income
statement or balance sheet to the extent not reasonably available), together with
explanatory footnotes, for any material acquisitions, dispositions or recapitalizatio ns
that have occurred since the beginning of the most recently completed fiscal year; (c)
an operating and financial review of the audited financial statements, including a
discussion of the results of operations, financial condition, and liquidity and capital
resources of the Issuer [(or, in the case of the fiscal year ending 29 December 2019, the
Company)], and a discussion of material commitments and contingencies and critical
accounting policies; (d) description of the business, management and shareholders of
the Issuer [(or, in the case of the fiscal year ending 29 December 2019, the Company) ],
all material affiliate transactions and a description of all material contractual
arrangements, including material debt instruments; and (e) a summary description of
material risk factors and material recent developments;

(2)

within 60 days following the end of each of the first three fiscal quarters in each fiscal
year of the Issuer beginning with the fiscal quarter ending after the Restructur ing
Effective Date, all quarterly reports of the Issuer containing the following informatio n:
(a) an unaudited condensed consolidated balance sheet as of the end of such quarter and
unaudited condensed statements of income and cash flow for the most recent year-todate period ending on the unaudited condensed balance sheet date, and the comparable
prior year period, together with condensed footnote disclosure; (b) unaudited pro forma
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income statement information and balance sheet information of the Issuer [(or, in the
case of the fiscal quarter ending 27 September 2020, the Company)] (which, for the
avoidance of doubt, shall not include the provision of a full income statement or balance
sheet to the extent not reasonably available), together with explanatory footnotes, for
any material acquisitions, dispositions or recapitalizations that have occurred since the
beginning of the relevant quarter; (c) an operating and financial review of the unaudited
financial statements, including a discussion of the results of operations, financ ia l
condition, EBITDA or Consolidated EBITDA and material changes in liquidity and
capital resources of the Issuer [(or, in the case of the fiscal quarter ending 27 September
2020, the Company)], and a discussion of material changes not in the ordinary course
of business in commitments and contingencies since the most recent report; and (d)
material recent developments; and
(3)

promptly after the occurrence of any material acquisition, disposition or restructur ing
or any senior executive officer changes at the Issuer or change in auditors of the Issuer
or any other material event that the Issuer or any of its Restricted Subsidiar ies
announces publicly, a report containing a description of such event.

(b)

All financial statements, monthly trading updates and pro forma financial informa tio n
shall be prepared in accordance with GAAP as in effect on the date of such report or
financial statement (or otherwise on the basis of GAAP as then in effect) and on a
consistent basis for the periods presented; provided, however, that the reports set forth
in clauses (1), (2) and (3) above may, in the event of a change in applicable GAAP,
present earlier periods on a basis that applied to such periods. Except as provided for
above, no report need include separate financial statements for any Subsidiaries of the
Issuer.

(c)

At any time that any of the Issuer’s Subsidiaries are Unrestricted Subsidiaries and any
such Unrestricted Subsidiary or group of Unrestricted Subsidiaries, if taken together as
one Subsidiary, constitutes a Significant Subsidiary of the Issuer, then the annual and
quarterly financial information required by clauses (1) and (2) of paragraph (a) above
shall include either (i) a reasonably detailed presentation, either on the face of the
financial statements or in the footnotes thereto, of the financial condition and results of
operations of the Issuer and its Restricted Subsidiaries separate from the financ ia l
condition and results of operations of the Unrestricted Subsidiaries of the Issuer or (ii)
stand-alone audited or unaudited financial statements, as the case may be, of such
Unrestricted Subsidiary or Unrestricted Subsidiaries (as a group or otherwise) together
with an unaudited reconciliation to the financial information of the Issuer and its
Subsidiaries, which reconciliation shall include the following items: revenues,
EBITDA or Consolidated EBITDA, net income, cash, total assets, total debt,
shareholders equity, capital expenditures and interest expense.

(d)

For purposes of this Schedule 11 and any determination or calculation to be made under
the Notes, the Issuer may use financial statements of [the Company] for reporting or
making calculations with respect to periods commencing prior to the Restructur ing
Effective Date.
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SCHEDULE 12
INCURRENCE COVENANTS
Terms used in this Schedule shall, if not otherwise defined in this Schedule or Schedule 14
(Additional Definitions), have the meaning given to them elsewhere in this Agreement.
References to a “Section” are to sections of this Schedule.
Except as otherwise specifically set forth herein, for purposes of determining compliance with
any pound sterling-denominated restriction herein, the Sterling Equivalent amount for purposes
hereof that is denominated in a non-pound sterling currency shall be calculated based on the
relevant currency exchange rate in effect on the date such non-pound sterling amount is
Incurred or made, as the case may be.
The terms in this Schedule shall apply on and from the Restructuring Effective Date.
1.1

Limitation on Indebtedness

The Issuer will not, and will not permit any of its Restricted Subsidiaries to, Incur any
Indebtedness (including Acquired Indebtedness).
The first paragraph of this Section 1.1 (Limitation on Indebtedness) will not prohibit the
Incurrence of the following Indebtedness:
(1)

Indebtedness Incurred under the Super Senior Facility Agreement which is outstanding
as at the Restructuring Effective Date and guarantees in respect of such Indebtedness;

(2)

(3)

(a)

guarantees by the Issuer or any UK&I Subsidiary of Indebtedness of the Issuer
or any UK&I Subsidiary;

(b)

guarantees by any Non UK&I Subsidiary of Indebtedness of any other Non
UK&I Subsidiary;

(c)

without limiting the provisions of Section 1.3 (Limitation on Liens),
Indebtedness arising by reason of any Lien granted by or applicable to such
Person securing Indebtedness of the Issuer or any Restricted Subsidiary so long
as the Incurrence of such Indebtedness is permitted under the terms of this
Agreement;

Indebtedness of the Issuer owing to and held by any Restricted Subsidiary or
Indebtedness of a Restricted Subsidiary owing to and held by the Issuer or any
Restricted Subsidiary (other than Indebtedness owing to or owed by any Non UK&I
Subsidiary); provided, however, that:
(a)

if the Company or any Guarantor is the obligor on such Indebtedness and the
obligee is not the Company or a Guarantor, such Indebtedness must be
unsecured and ((i) except in respect of the intercompany current liabilities
incurred in the ordinary course of business in connection with the cash
management operations of the Issuer and its Restricted Subsidiaries and (ii) only
to the extent legally permitted (the Issuer and its Restricted Subsidiaries havin g
completed all procedures required in the reasonable judgment of directors or
officers of the obligee or obligor to protect such Persons from any penalty or
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civil or criminal liability in connection with the subordination of such
Indebtedness)) expressly subordinated to the prior payment in full in cash of all
obligations then due with respect to the Facilities, in the case of the Company,
or the Guarantee, in the case of a Guarantor; and
(b)

any subsequent issuance or transfer of Capital Stock or any other event which
results in any such Indebtedness being beneficially held by a Person other than
the Issuer or a Restricted Subsidiary of the Issuer and any sale or other transfer
of any such Indebtedness to a Person other than the Issuer or a Restricted
Subsidiary of the Issuer, shall be deemed, in each case, to constitute an
Incurrence of such Indebtedness by the Issuer or such Restricted Subsidiary, as
the case may be;

(4)

Indebtedness represented by (a)(i) this Agreement, and (ii) the Senior Secured Notes;
(b) the Existing Senior Secured Notes provided that such Indebtedness is discharged on
the Restructuring Effective Date; and (c) any Indebtedness represented by the loans of
the proceeds of and the guarantees of and security granted with respect to the
Indebtedness under clause (a) of this paragraph (4); and (d) any Refinanc ing
Indebtedness in respect of the foregoing (a) or (c);

(5)

Indebtedness incurred by any Non UK&I Subsidiary, provided that such Indebtedness
shall not benefit from any guarantees or Liens granted by a UK&I Subsidiary;

(6)

Indebtedness under Currency Agreements, Interest Rate Agreements and Commodity
Hedging Agreements entered into for bona fide hedging purposes of the Issuer or its
Restricted Subsidiaries and not for speculative purposes (as determined in good faith
by the Board of Directors or Senior Management of the Issuer);

(7)

Indebtedness represented by Capitalized Lease Obligations incurred to finance or
refinance the acquisition, leasing, construction or improvement of property (real or
personal) or assets or Purchase Money Obligations, and in each case any Refinanc ing
Indebtedness in respect thereof, in an aggregate outstanding principal amount which,
when taken together with the principal amount of all other Indebtedness Incurred
pursuant to this clause (7) and then outstanding, will not exceed £20 million;

(8)

Indebtedness in respect of (a) workers’ compensation claims, self-insura nce
obligations, performance, indemnity, surety, judgment, appeal, advance payment,
customs, VAT or other tax or other guarantees or other similar bonds, instruments or
obligations and completion guarantees and warranties provided by the Issuer or a
Restricted Subsidiary or relating to liabilities, obligations or guarantees Incurred in the
ordinary course of business or in respect of any governmental requirement, (b) letters
of credit, bankers’ acceptances, guarantees or other similar instruments or obligatio ns
issued or relating to liabilities or obligations Incurred in the ordinary course of business
or in respect of any governmental requirement; provided, however, that upon the
drawing of such letters of credit or similar instruments, the obligations are reimbursed
within 30 days following such drawing, (c) the financing of insurance premiums in the
ordinary course of business and (d) any customary cash management, cash pooling or
netting or setting off arrangements in the ordinary course of business;

(9)

Indebtedness arising from agreements providing for customary guarantees,
indemnification, obligations in respect of earn-outs or other adjustments of purchase
price or, in each case, similar obligations, in each case, Incurred or assumed in
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connection with the acquisition or disposition of any business or assets or Person or any
Capital Stock of a Subsidiary (other than guarantees of Indebtedness Incurred by any
Person acquiring or disposing of such business or assets or such Subsidiary for the
purpose of financing such acquisition or disposition); provided that the maximum
liability of the Issuer and its Restricted Subsidiaries in respect of all such Indebtedness
shall at no time exceed the gross proceeds, including the fair market value of non-cash
proceeds (measured at the time received and without giving effect to any subsequent
changes in value), actually received by the Issuer and its Restricted Subsidiaries in
connection with such disposition;
(10)

Indebtedness arising from the honoring by a bank or other financial institution of a
check, draft or similar instrument drawn against insufficient funds in the ordinary
course of business; provided, however, that such Indebtedness is extinguished within
five Business Days of Incurrence;

(11)

Customer deposits and advance payments received in the ordinary course of business
from customers for goods purchased in the ordinary course of business;

(12)

Indebtedness owed on a short-term basis of no longer than 30 days to banks and other
financial institutions Incurred in the ordinary course of business of the Issuer and its
Restricted Subsidiaries with such banks or financial institutions that arises in
connection with ordinary banking arrangements to manage cash balances of the Issuer
and its Restricted Subsidiaries;

(13)

Indebtedness Incurred by a Restricted Subsidiary in connection with bankers
acceptances, discounted bills of exchange or the discounting or factoring of receivables
for credit management of bad debt purposes, in each case Incurred or undertaken in the
ordinary course of business on arm’s length commercial terms on a recourse basis;

(14)

[Reserved]

(15)

[Reserved]

(16)

Indebtedness Incurred by a Receivables Subsidiary in a Qualified Receivables
Financing;

(17)

Indebtedness incurred by an Obligor under daylight borrowing facilities for the
purposes of refinancing Indebtedness (including by way of set-off or exchange) so long
as (i) to the extent incurred by any Non UK&I Subsidiary, such Indebtedness shall not
benefit from any guarantee or Liens granted by the Company or any UK&I Subsidiary,
and (ii) any such Indebtedness is repaid within three days of the date on which such
Indebtedness is Incurred; and

(18)

Indebtedness incurred by an Obligor in an aggregate outstanding principal amount
which, when taken together with any Refinancing Indebtedness in respect thereof will
not exceed £15 million and provided that (unless it only constitutes Indebtedness within
paragraphs (3), (4) (provided that it is incurred in the ordinary course of the business
for the purchase of new assets), (5), (6), (7) or (8) (and, in the case of (7) and (8), only
to the extent that the relevant guarantee or Lien is in respect of Indebtedness that would
fall within one of the previous paragraphs) of the definition of “Indebtedness”) such
Indebtedness shall be subject to the Intercreditor Agreement.
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Notwithstanding the foregoing:
(1)

no UK&I Subsidiary may secure or provide any guarantee, indemnity, assurance from
loss or otherwise, directly or indirectly, provide credit support in respect of (includ ing
(but not limited to) pursuant to any keepwell arrangement) any Indebtedness incurred
by a Non UK&I Subsidiary;

(2)

UK&I Subsidiaries who are not Guarantors may not incur any Indebtedness under the
first or second paragraph of this covenant unless, immediately after giving effect to
such Incurrence, the aggregate principal amount of Indebtedness incurred pursuant to
the second paragraph by such Subsidiaries shall not exceed £1 million at any one time
outstanding; and

(3)

[Reserved];

(4)

No Indebtedness can be Incurred that constitutes Super Senior Liabilities under (and as
defined in) the Intercreditor Agreement other than Indebtedness Incurred under clause
(1), (6), (7) and (18) of the preceding paragraph.

For purposes of determining compliance with, and the outstanding principal amount of any
particular Indebtedness Incurred pursuant to and in compliance with, this Section 1.1
(Limitation on Indebtedness):
(1)

in the event that Indebtedness meets the criteria of more than one of the types of
Indebtedness described in this Section 1.1 (Limitation on Indebtedness), the Issuer, in
its sole discretion, will classify such item of Indebtedness, and may from time to time
reclassify such item of Indebtedness (other than Indebtedness Incurred pursuant to the
Super Senior Facility Agreement that is outstanding on the Restructuring Effective
Date), and will only be required to include the amount and type of such Indebtedness
in one of the clauses of the second paragraph of this Section 1.1 (Limitation on
Indebtedness).

(2)

guarantees of, or obligations in respect of letters of credit, bankers’ acceptances or other
similar instruments relating to, or Liens securing, Indebtedness that is otherwise
included in the determination of a particular amount of Indebtedness shall not be
included;

(3)

if obligations in respect of letters of credit, bankers’ acceptances or other
instruments are being treated as Incurred pursuant to clause (7) or (18) of the
paragraph above and the letters of credit, bankers’ acceptances or other
instruments relate to other Indebtedness, then such other Indebtedness shall
included;

(4)

the principal amount of any Disqualified Stock of the Issuer or a Restricted Subsidiary,
or Preferred Stock of a Restricted Subsidiary, will be equal to the greater of the
maximum mandatory redemption or repurchase price (not including, in either case, any
redemption or repurchase premium) or the liquidation preference thereof;

(5)

Indebtedness permitted by this Section 1.1 (Limitation on Indebtedness) need not be
permitted solely by reference to one provision permitting such Indebtedness but may
be permitted in part by one such provision and in part by one or more other provisio ns
of this Section 1.1 (Limitation on Indebtedness) permitting such Indebtedness;
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similar
second
similar
not be

(6)

the amount of Indebtedness shall be determined as specified in the definition of
“Indebtedness”; and

(7)

accrual of interest, accrual of dividends, the accretion of accreted value, the accretion
or amortization of original issue discount, the payment of interest in the form of
additional Indebtedness, the payment of dividends in the form of additional shares of
Preferred Stock or Disqualified Stock or the reclassification of commitments or
obligations not treated as Indebtedness due to a change in GAAP to IFRS or U.S.
GAAP, as applicable, will not be deemed to be an Incurrence of Indebtedness for
purposes of this Section 1.1 (Limitation on Indebtedness). The amount of any
Indebtedness outstanding as of any date shall be calculated as specified under the
definition of “Indebtedness.”
If at any time any Person or an Unrestricted Subsidiary becomes a Restricted
Subsidiary, any Indebtedness of such Subsidiary shall be deemed to be Incurred by a
Restricted Subsidiary of the Issuer as of such date.
For purposes of determining compliance with any pound sterling-denominated
restriction on the Incurrence of Indebtedness, the Sterling Equivalent of the aggregate
principal amount of Indebtedness denominated in another currency shall be calculated
based on the relevant currency exchange rate in effect on the date such Indebtedness
was Incurred, in the case of term Indebtedness, or, at the option of the Issuer, first
committed, in the case of Indebtedness Incurred under a revolving credit facility;
provided that: (a) if such Indebtedness is Incurred to refinance other Indebtedness
denominated in a currency other than pound sterling, and such refinancing would cause
the applicable pound sterling-denominated restriction to be exceeded if calculated at
the relevant currency exchange rate in effect on the date of such refinancing, such pound
sterling-denominated restriction shall be deemed not to have been exceeded so long as
the aggregate principal amount of such Refinancing Indebtedness does not exceed the
aggregate principal amount of such Indebtedness being refinanced; (b) the Sterling
Equivalent of the aggregate principal amount of any such Indebtedness outstanding on
the Restructuring Effective Date shall be calculated based on the relevant currency
exchange rate in effect on the Restructuring Effective Date; and (c) if and for so long
as any such Indebtedness is subject to a Currency Agreement with respect to the
currency in which such Indebtedness is denominated covering principal and interest on
such Indebtedness, the amount of such Indebtedness, if denominated in pound sterling,
will be the amount of the principal payment required to be made under such Currency
Agreement and, otherwise, the Sterling Equivalent of such amount plus the Sterling
Equivalent of any premium which is at such time due and payable but is not covered by
such Currency Agreement.
Notwithstanding any other provision of this Section 1.1 (Limitation on Indebtedness),
the maximum amount of Indebtedness that the Issuer or a Restricted Subsidiary may
Incur pursuant to this Section 1.1 (Limitation on Indebtedness) shall not be deemed to
be exceeded solely as a result of fluctuations in the exchange rate of currencies. The
principal amount of any Indebtedness Incurred to refinance other Indebtedness, if
Incurred in a different currency from the Indebtedness being refinanced, shall be
calculated based on the currency exchange rate applicable to the currencies in which
such Refinancing Indebtedness is denominated that is in effect on the date of such
refinancing.
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Notwithstanding any other provision of this Section 1.1 (Limitation on Indebtedness),
the Issuer will not, and will not permit any of its Restricted Subsidiaries to Incur any
Indebtedness for borrowed money in an aggregate amount at any time exceeding £30
million (including any Indebtedness specified in the second paragraph of this Section
1.1 (Limitation on Indebtedness)) unless the Issuer has first complied with the
ROFR/ROLR Requirements.
1.2

Limitation on Restricted Payments 6

The Issuer will not, and will not permit any of its Restricted Subsidiaries, directly or indirectly
(including through an Unrestricted Subsidiary), to:
(1)

declare or pay any dividend or make any distribution on or in respect of the Issuer’s or
any Restricted Subsidiary’s Capital Stock (including any payment in connection with
any merger or consolidation involving the Issuer or any of its Restricted Subsidiar ies)
except:
(a)

dividends or distributions payable in Capital Stock of the Issuer (other than
Disqualified Stock) or in options, warrants or other rights to purchase such
Capital Stock of the Issuer or in Subordinated Shareholder Funding; and

(b)

dividends or distributions payable to the Issuer or a Restricted Subsidiary (and,
in the case of any such Restricted Subsidiary making such dividend or
distribution, to holders of its Capital Stock other than the Issuer or another
Restricted Subsidiary on no more than a pro rata basis, measured by value);

(2)

purchase, redeem, retire or otherwise acquire for value any Capital Stock of the Issuer
or any direct or indirect Parent Holding Company held by Persons other than the Issuer
or a Restricted Subsidiary of the Issuer (other than in exchange for Capital Stock of the
Issuer (other than Disqualified Stock));

(3)

make any principal payment on, or purchase, repurchase, redeem, defease or otherwise
acquire or retire for value, prior to scheduled maturity, scheduled repayment or
scheduled sinking fund payment, any Subordinated Indebtedness (other than (a) any
such payment, purchase, repurchase, redemption, defeasance or other acquisition or
retirement or in anticipation of satisfying a sinking fund obligation, principa l
installment or final maturity, in each case, due within one year of the date of purchase,
repurchase, redemption, defeasance or other acquisition or retirement and (b) any
Indebtedness Incurred pursuant to clause (3) of the second paragraph of Section 1.1
(Limitation on Indebtedness));

(4)

make any payment (other than by capitalization of interest) on or with respect to, or
purchase, repurchase, redeem, defease or otherwise acquire or retire for value, any
Subordinated Shareholder Funding; or

(5)

make any Restricted Investment in any Person;

(any such dividend, distribution, payment, purchase, redemption, repurchase, defeasance, other
acquisition, retirement or Restricted Investment referred to in clauses (1) through (5) above are
referred to herein as a “Restricted Payment”).
6

NTD: subject to further discussion - consideration to be given for M IP RP limb, subject to a cap to be agreed.
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The foregoing provisions will not prohibit any of the following (collectively, “Permitte d
Payments”):
(1)

any purchase, repurchase, redemption, defeasance or other acquisition or retirement of
Capital Stock, Disqualified Stock, Designated Preference Shares, Subordinated
Shareholder Funding or Subordinated Indebtedness made by exchange (including any
such exchange pursuant to the exercise of a conversion right or privilege in connection
with which cash is paid in lieu of the issuance of fractional shares) for, or out of the
proceeds of the substantially concurrent sale of, Capital Stock of the Issuer (other than
Disqualified Stock or Designated Preference Shares), Subordinated Shareholder
Funding or a substantially concurrent contribution to the equity (other than through the
issuance of Disqualified Stock or Designated Preference Shares) of the Issuer;

(2)

any purchase, repurchase, redemption, defeasance or other acquisition or retirement of
Subordinated Indebtedness made by exchange for, or out of the proceeds of the
substantially concurrent sale of, Refinancing Indebtedness permitted to be Incurred
pursuant to Section 1.1 (Limitation on Indebtedness) above;

(3)

any purchase, repurchase, redemption, defeasance or other acquisition or retirement of
Preferred Stock of the Issuer made by exchange for or out of the proceeds of the
substantially concurrent sale of Preferred Stock of the Issuer, as the case may be, that,
in each case, is permitted to be Incurred pursuant to Section 1.1 (Limitation on
Indebtedness) above, and that in each case, constitutes Refinancing Indebtedness;

(4)

the declaration and payment of dividends to holders of any class or series of
Disqualified Stock, or of any Preferred Stock of the Issuer, Incurred in accordance with
the terms of Section 1.1 (Limitation on Indebtedness) above, provided that the relevant
payment is made by the Issuer;

(5)

purchases, repurchases, redemptions, defeasances or other acquisitions or retirements
of Capital Stock deemed to occur upon the exercise of stock options, warrants or other
rights in respect thereof if such Capital Stock represents a portion of the exercise price
thereof, provided that the relevant payment is made by the Issuer;

(6)

dividends, loans, advances or distributions to any Parent Holding Company or other
payments by the Issuer or any Restricted Subsidiary in amounts equal to (without
duplication), the amounts required by such Parent Holding Company to pay any Parent
Holding Company Expenses (excluding fees payable to the Permitted Holders) or
Related Taxes; and

(7)

payment of any Receivables Fees and purchases of Receivables Assets pursuant to a
Receivables Repurchase Obligation in connection with a Qualified Receivables
Financing.

The amount of all Restricted Payments (other than cash) shall be the fair market value on the
date of such Restricted Payment of the asset(s) or securities proposed to be paid, transferred or
issued by the Issuer or such Restricted Subsidiary, as the case may be, pursuant to such
Restricted Payment. The fair market value of any cash Restricted Payment shall be its face
amount, and the fair market value of any non-cash Restricted Payment shall be determined
conclusively by the Board of Directors of the Issuer acting in good faith.
Notwithstanding any other covenant in this Section 1.2 (Limitation on Restricted Payments):
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(1)

the Issuer will not make, and will not permit any of its Restricted Subsidiaries (other
than other Non UK&I Subsidiaries), directly or indirectly, to make any Investment in a
Non UK&I Subsidiary other than in accordance with the Non UK&I Investments
Basket; and

(2)

the Issuer will not, and will not permit any of its Restricted Subsidiaries, directly or
indirectly, to make an Investment to any entity which is not a member of the Obligor
Group which comprises any contribution of Owned IP.

No step, action or transaction entered into in connection with a Permitted Transaction shall be,
or constitute, a Restricted Payment or a Restricted Investment and shall be permitted under
these covenants, provided that such transfer does not involve the UK&I Subsidiaries.
No payment or other transaction made or entered into in connection with a non-cash unwind ing
(by way of write-off or set-off) of intercompany positions between UK&I Subsidiaries and Non
UK&I Subsidiaries as part of a winding-up of the Non UK&I Subsidiaries or a Permitted Sale
shall be a Restricted Payment or a Restricted Investment. For the avoidance of doubt, any cash
payment by a UK&I Subsidiary to a Non UK&I Subsidiary shall only be made if it is permitted
under the Non UK&I Investments Basket.
1.3

Limitation on Liens

The Issuer will not, and will not permit any Restricted Subsidiary to, directly or indirectly,
create, Incur or suffer to exist any Lien (other than Permitted Liens) upon any of its property
or assets (including Capital Stock of a Restricted Subsidiary of the Issuer), whether owned on
the Restructuring Effective Date or acquired after that date, or any interest therein or any
income or profits therefrom, which Lien is securing any Indebtedness, except (a) in the case of
any property or asset that does not constitute Collateral, Permitted Liens and (b) in the case of
any property or asset that constitutes Collateral, Permitted Collateral Liens.
1.4

Limitation on Restrictions on Distributions from Restricted Subsidiaries

The Issuer will not, and will not permit any Restricted Subsidiary to, create or otherwise cause
or permit to exist or become effective any consensual encumbrance or consensual restrictio n
on the ability of any Restricted Subsidiary to:
(A)

pay dividends or make any other distributions in cash or otherwise on its Capital Stock
or pay any Indebtedness or other obligations owed to the Company or the Issuer;

(B)

make any loans or advances to the Company or the Issuer; or

(C)

sell, lease or transfer any of its property or assets to the Company or the Issuer,

provided that (x) the priority of any Preferred Stock in receiving dividends or liquida ting
distributions prior to dividends or liquidating distributions being paid on common stock and
(y) the subordination of (including the application of any standstill requirements to) loans or
advances made to the Issuer or any Restricted Subsidiary to other Indebtedness Incurred by the
Issuer or any Restricted Subsidiary shall not be deemed to constitute such an encumbrance or
restriction.
The provisions of the preceding paragraph will not prohibit:
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(1)

any encumbrance or restriction pursuant to the Super Senior Facility Agreement or any
other agreement or instrument, in each case, in effect at or entered into on the
Restructuring Effective Date, including the Senior Secured Notes Purchase Agreement
and this Agreement (including the Finance Documents);

(2)

any encumbrance or restriction pursuant to an agreement or instrument of a Person or
relating to any Capital Stock or Indebtedness of a Person, entered into on or before the
date on which such Person was acquired by or merged, consolidated or otherwise
combined with or into the Issuer or any Restricted Subsidiary, or was designated as a
Restricted Subsidiary or on which such agreement or instrument is assumed by the
Issuer or any Restricted Subsidiary in connection with an acquisition of assets (other
than Capital Stock or Indebtedness Incurred as consideration in, or to provide all or any
portion of the funds utilized to consummate, the transaction or series of related
transactions pursuant to which such Person became a Restricted Subsidiary or was
acquired by the Issuer or was merged, consolidated or otherwise combined with or into
the Issuer or any Restricted Subsidiary entered into or in connection with such
transaction) and outstanding on such date; provided that, for the purposes of this clause
(2), if another Person is the Successor Parent Holding Company (as defined below),
any Subsidiary thereof or agreement or instrument of such Person or any such
Subsidiary shall be deemed acquired or assumed by the Issuer or any Restricted
Subsidiary when such Person becomes the Successor Parent Holding Company

(3)

any encumbrance or restriction pursuant to an agreement or instrument effecting a
refinancing of Indebtedness Incurred pursuant to, or that otherwise refinance s, an
agreement or instrument referred to in clause (1) or (2) of this paragraph or this clause
(3) (an “Initial Agreement”) or contained in any amendment, supplement or other
modification to an agreement referred to in clause (1) or (2) of this paragraph or this
clause (3); provided, however, that the encumbrances and restrictions with respect to
such Restricted Subsidiary contained in any such agreement or instrument are no less
favorable in any material respect to the Noteholders taken as a whole than the
encumbrances and restrictions contained in the Initial Agreement or Initial Agreements
to which such refinancing or amendment, supplement or other modification relates (as
determined in good faith by the Issuer);

(4)

any encumbrance or restriction:
(a)

that restricts in a customary manner the subletting, assignment or transfer of any
property or asset that is subject to a lease, license or similar contract, or the
assignment or transfer of any lease, license or other contract;

(b)

contained in mortgages, pledges, charges or other security agreements permitted
under this Agreement or securing Indebtedness of the Issuer or a Restricted
Subsidiary permitted under this Agreement to the extent such encumbrances or
restrictions restrict the transfer of the property or assets subject to such
mortgages, pledges, charges or other security agreements; or

(c)

pursuant to customary provisions restricting dispositions of real property
interests set forth in any reciprocal easement agreements of the Issuer or any
Restricted Subsidiary;

(d)

any encumbrance or restriction pursuant to Purchase Money Obligations and
Capitalized Lease Obligations permitted under this Agreement, in each case,
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that impose encumbrances or restrictions on the property so acquired or any
encumbrance or restriction pursuant to a joint venture agreement that imposes
restrictions on the transfer of the assets of the joint venture;
(5)

any encumbrance or restriction with respect to a Restricted Subsidiary (or any of its
property or assets) imposed pursuant to an agreement entered into for the direct or
indirect sale or disposition to a Person of all or substantially all the Capital Stock or
assets of such Restricted Subsidiary (or the property or assets that are subject to such
restriction) pending the closing of such sale or disposition;

(6)

customary provisions in leases, licenses, joint venture agreements and other similar
agreements and instruments entered into in the ordinary course of business;

(7)

encumbrances or restrictions arising or existing by reason of applicable law or any
applicable rule, regulation or order, or required by any regulatory authority;

(8)

any encumbrance or restriction on cash or other deposits or net worth imposed by
customers under agreements entered into in the ordinary course of business;

(9)

any encumbrance or restriction pursuant to Currency Agreements, Interest Rate
Agreements or Commodity Hedging Agreements;

(10)

any encumbrance or restriction arising pursuant to an agreement or instrument relating
to any Indebtedness permitted to be Incurred subsequent to the Restructuring Effective
Date pursuant to the provisions of Section 1.1 (Limitation on Indebtedness) if the
encumbrances and restrictions contained in any such agreement or instrument taken as
a whole are not materially less favorable to the Noteholders than (i) the encumbrances
and restrictions contained in this Agreement, the Senior Secured Notes Purchase
Agreement, the Super Senior Facility Agreement and the Intercreditor Agreement,
together with the security documents associated therewith as in effect no later than 10
days after (and excluding) the Restructuring Effective Date or (ii) in comparable
financings (as determined in good faith by the Issuer) or where the Issuer determines
when such Indebtedness is Incurred that such encumbrances or restrictions will not
adversely affect, in any material respect, the Issuer’s ability to make principal or interest
payments under this Agreement;

(11)

any encumbrance or restriction existing by reason of any lien permitted under Section
1.3 (Limitation on Liens); or

(12)

restrictions effected in connection with a Qualified Receivables Financing that, in the
good faith determination of the Board of Directors of the Issuer, are necessary or
advisable to effect such Qualified Receivables Financing.

1.5

Limitation on Sales of Assets and Subsidiary Stock

The Issuer will not, and will not permit any of its Restricted Subsidiaries to, make any Asset
Disposition unless:
(1)

the Issuer or such Restricted Subsidiary, as the case may be, receives consideratio n
(including by way of relief from, or by any other Person assuming responsibility for,
any liabilities, contingent or otherwise) at least equal to the fair market value (such fair
market value to be determined on the date of contractually agreeing to such Asset
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Disposition), as determined in good faith by the Board of Directors of the Issuer, of the
shares and assets subject to such Asset Disposition (including, for the avoidance of
doubt, if such Asset Disposition is a Permitted Asset Swap); and
(2)

[Reserved]

(3)

in any such Asset Disposition, or series of related Asset Dispositions (except to the
extent the Asset Disposition is a Permitted Asset Swap), 100% of the consideratio n
from such Asset Disposition is in the form of cash, Cash Equivalents or Temporary
Cash Investments,

and subject always to Clause 20.23 (No disposition of Owned IP).
1.6

Limitation on Affiliate Transactions

The following shall constitute “Affiliate Transactions”:
(1)

any transaction (including the purchase, sale, lease or exchange of any property or the
rendering of any service) between (1) the Issuer or a Restricted Subsidiary; and (2) any
Affiliate of the Issuer involving aggregate value in excess of £500,000; and

(2)

any transaction (including the purchase, sale, lease or exchange of any property or the
rendering of any service) between a UK&I Subsidiary and a Non UK&I Subsidiary,
other than existing transactions or arrangements that are in the ordinary course of
business as at 29 April 2020 (but not any new or replacement transactions), transactions
entered into pursuant to the Non UK&I Investments Basket or any other transactions
with an aggregate value of less than £500,000; and

(3)

a Permitted Sale where the counterparty is an Affiliate of the Issuer.

The Issuer will not, and will not permit any of its Restricted Subsidiaries to, directly or
indirectly, enter into or conduct any Affiliate Transaction unless:
(1)

the terms of such Affiliate Transaction taken as a whole are not materially less favorable
to the Issuer or such Restricted Subsidiary, as the case may be, than those that could be
obtained in a comparable transaction at the time of such transaction or the execution of
the agreement providing for such transaction in arm’s length dealings with a Person
who is not such an Affiliate;

(2)

in the event such Affiliate Transaction involves an aggregate value in excess of £2.5
million, the terms of such transaction have been approved by a majority of the members
of the Board of Directors of the Issuer; and

(3)

in the event such Affiliate Transaction involves an aggregate value in excess of £10
million, the Issuer or any of its Restricted Subsidiaries, as the case may be, has received
a letter from an Independent Financial Advisor stating that such transaction is fair to
the Issuer or such Restricted Subsidiary from a financial point of view or stating that
the terms are not materially less favorable than those that would have been obtained in
comparable transaction by the Issuer or such Restricted Subsidiary with an unrelated
Person on an arm’s length basis.

Any Affiliate Transaction shall also be deemed to have satisfied the requirements set forth in
clause (2) of this paragraph if such Affiliate Transaction is approved by a majority of the
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Disinterested Directors. If there are no Disinterested Directors, any Affiliate Transaction shall
also be deemed to have satisfied the requirements set forth in this Section 1.6 (Limitation on
Affiliate Transactions) if the Issuer or any of its Restricted Subsidiaries, as the case may be,
has received a letter from an Independent Financial Advisor that satisfies the requirements set
forth in clause (3) of this paragraph.
The provisions of the preceding paragraph will not apply to:
(1)

any Permitted Payments or any Permitted Investment (other than a Permitted
Investment as defined in paragraphs (l)(b), (2) and (9) of the definition thereof);

(2)

any issuance or sale of Capital Stock, options, other equity-related interests or other
securities, or other payments, awards or grants in cash, securities or otherwise pursuant
to, or the funding of, or entering into, or maintenance of, any employment, consulting,
collective bargaining or benefit plan, program, agreement or arrangement, related trust
or other similar agreement and other compensation arrangements, options, warrants or
other rights to purchase Capital Stock of the Issuer, any Restricted Subsidiary or any
Parent Holding Company, restricted stock plans, long-term incentive plans, stock
appreciation rights plans, participation plans or similar employee benefits or
consultants’ plans (including valuation, health, insurance, deferred compensatio n,
severance, retirement, savings or similar plans, programs or arrangements) or
indemnities provided on behalf of officers, employees, directors or consultants
approved by the Board of Directors of the Issuer, in each case in the ordinary course of
business;

(3)

any Management Advances and any waiver or transaction with respect thereto;

(4)
(a)

any transaction between or among the Issuer and any UK&I Subsidiary (or entity that
becomes a UK&I Subsidiary as a result of such transaction), or between or among
UK&I Subsidiaries; or

(b)

any transaction between or among Non UK&I Subsidiaries;

(5)

the payment of reasonable fees and reimbursement of expenses to, and customary
indemnities (including under customary insurance policies) and employee benefit and
pension expenses provided on behalf of, directors, officers, consultants or employees
of the Issuer or any Restricted Subsidiary of the Issuer (whether directly or indirectly
and including through any Person owned or controlled by any of such directors, officers
or employees);

(6)

the entry into and performance of obligations of the Issuer or any of its Restricted
Subsidiaries under the terms of any transaction arising out of, and any payments
pursuant to or for purposes of funding, any agreement or instrument in effect as of or
on the Restructuring Effective Date, as these agreements and instruments may be
amended, modified, supplemented, extended, renewed or refinanced from time to time
in accordance with the other terms of this Section 1.6 (Limitation on Affiliate
Transactions) or to the extent not more disadvantageous to the Noteholders in any
material respect and the entry into and performance of any registration rights or other
listing agreement in connection with any Public Offering;
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(7)

execution, delivery and performance of any Tax Sharing Agreement or the formatio n
and maintenance of any consolidated group for tax, accounting or cash pooling or
management purposes in the ordinary course of business;

(8)

transactions with customers, clients, suppliers or purchasers or sellers of goods or
services, in each case in the ordinary course of business, which are fair to the Issuer or
the relevant Restricted Subsidiary in the reasonable determination of the Board of
Directors or the Senior Management of the Issuer or the relevant Restricted Subsidiary,
or are on terms no less favorable than those that could reasonably have been obtained
at such time from an unaffiliated party;

(9)

(a) issuances or sales of Capital Stock (other than Disqualified Stock or Designated
Preference Shares) of the Issuer or options, warrants or other rights to acquire such
Capital Stock or Subordinated Shareholder Funding; provided that the interest rate and
other financial terms of such Subordinated Shareholder Funding are approved by a
majority of the members of the Board of Directors of the Issuer in their reasonable
determination and (b) any amendment, waiver or other transaction with respect to any
Subordinated Shareholder Funding in compliance with the other provisions of this
Agreement; and

(10)

in the case of the requirements set out in clause (2) and (3) of the preceding paragra ph
only, any transaction effected as part of a Permitted Transaction.

1.7

Merger and Consolidation

The Holdco, the Issuer and the Company
Neither the Holdco, the Issuer nor the Company will consolidate with or merge with or into, or
convey, transfer or lease all or substantially all its assets to, any Person.
Subsidiary Guarantors
No Subsidiary Guarantor may:
(1)

consolidate with or merge with or into any Person;

(2)

sell, convey, transfer or dispose of, all or substantially all its assets as an entirety or
substantially as an entirety, in one transaction or a series of related transactions, to any
Person; or

(3)

permit any Person to merge with or into such Guarantor,
unless
(a)

the other Person is the Company or any UK&I Subsidiary that is a Guarantor
and is the continuing Person; or

(b)

(1) either (x) the Subsidiary Guarantor is a UK&I Subsidiary and is the
continuing Person or (y) the resulting, surviving or transferee Person is a UK&I
Subsidiary and expressly assumes, in each case subject to any limitatio ns
contemplated by the Agreed Security Principles (aa) all the obligations of the
Guarantor under this Agreement and (bb) all obligations of such Guarantor
under the Security Documents and, to the extent required by the Intercreditor
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Agreement, the Intercreditor Agreement; and (2) immediately after giving effect
to the transaction, no Default has occurred and is continuing; or
(c)

the transaction constitutes a sale or other disposition (including by way of
consolidation or merger) of the Guarantor or the sale or disposition of all or
substantially all the assets of the Guarantor (in each case other than to the Issuer
or a Restricted Subsidiary) otherwise permitted by this Agreement.

Any Restricted Subsidiary may consolidate or otherwise combine with, merge into or transfer
all or part of its properties and assets to a Subsidiary Guarantor.
1.8

Impairment of Security Interest

The Issuer shall not, and shall not permit any Restricted Subsidiary to, take or omit to take any
action that would have the result of materially impairing the security interest with respect to
the Collateral (it being understood that the Incurrence of Permitted Collateral Liens shall under
no circumstances be deemed to materially impair the security interest with respect to the
Collateral) for the benefit of the Security Agent and the Finance Parties, and the Issuer shall
not, and shall not permit any Restricted Subsidiary to, grant to any Person other than the
Security Agent, for the benefit of the Security Agent and the Finance Parties and the other
beneficiaries described in the Security Documents, any Lien over any of the Collateral that is
prohibited by Section 1.3 (Limitation on Liens); provided, that the Issuer and its Restricted
Subsidiaries may Incur any Lien over any of the Collateral that is not prohibited by Section 1.3
(Limitation on Liens), including Permitted Collateral Liens and the Collateral may be
discharged, transferred or released if it is expressly permitted by this Agreement, the
Intercreditor Agreement or the applicable Security Documents.
Notwithstanding the above, nothing in this Section 1.8 (Impairment of Security Interest) shall
restrict the discharge and release of any Lien in accordance with this Agreement and the
Intercreditor Agreement and/or (to the extent required to achieve and otherwise in accordance
with the requirements relating to) a Permitted Transaction. Subject to the foregoing, the
Security Documents may be amended, extended, renewed, restated, supplemented or otherwise
modified or released (followed by an immediate retaking of a Lien of at least equivalent ranking
over the same assets) to (i) cure any ambiguity, omission, defect or inconsistency therein; (ii)
provide for Permitted Collateral Liens; (iii) add to the Collateral; or (iv) make any other change
thereto that does not adversely affect the Noteholders in any material respect; provided,
however, that (except where permitted by this Agreement or the Intercreditor Agreement or to
effect or facilitate (to the extent required to achieve and otherwise in accordance with the
requirements relating to) a Permitted Transaction the creation of Permitted Collateral Liens
incurred in accordance with this Agreement), no Security Document may be amended,
extended, renewed, restated, or otherwise modified or released (whether or not followed by an
immediate retaking of a Lien of at least equivalent ranking over the same assets).
In the event that the Issuer and its Restricted Subsidiaries comply with the requirements of this
Section 1.8 (Impairment of Security Interest), the Agent and the Security Agent shall (subject
to customary protections and indemnifications) consent to such actions without the need for
instructions from the other Finance Parties.
1.9

Lines of Business
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The Issuer will not, and will not permit any Restricted Subsidiary to, engage in any business
other than a Similar Business, except to such extent as would not be material to the Issuer and
its Restricted Subsidiaries, taken as a whole.
1.10 Amendments to the Intercreditor Agreement and Additional Intercreditor
Agreements
(a)

In connection with the Incurrence of any Indebtedness by the Issuer or any of
its Restricted Subsidiaries that is permitted to share the Collateral, the Agent
and the Security Agent shall, at the request of the Issuer, enter into with the
Issuer, the relevant Restricted Subsidiaries and the holders of such Indebtedness
(or their duly authorized representatives) one or more intercreditor agreements
or deeds (including a restatement, replacement, amendment or other
modification of the Intercreditor Agreement) (an “Additional Intercreditor
Agreement”), on substantially the same terms as the Intercreditor Agreement
(or terms that are not materially less favorable to the Noteholders) and
substantially similar as applies to sharing of the proceeds of security and
enforcement of security, priority and release of security; provided that such
Additional Intercreditor Agreement will not impose any personal obligations on
the Agent or Security Agent or adversely affect the personal rights, duties,
liabilities, indemnification or immunities of the Agent or the Security Agent
under this Agreement or the Intercreditor Agreement. In connection with the
foregoing, the Issuer shall furnish to the Agent such documentation in relation
thereto as it may reasonably require. As used herein, a reference to the
Intercreditor Agreement will also include any Additional Intercreditor
Agreement.

(b)

In relation to the Intercreditor Agreement, the Agent shall consent on behalf of
the Noteholders to the payment, repayment, purchase, repurchase, defeasance,
acquisition, retirement or redemption of any obligations subordinated to the
Facilities thereby; provided, however, that such transaction would comply with
Section 1.2 (Limitation on Restricted Payments).

(c)

At the written direction of the Issuer and without the consent of Noteholders,
the Agent and the Security Agent shall from time to time enter into one or more
amendments to any Intercreditor Agreement to: (1) cure any ambiguity,
omission, defect or inconsistency of any such agreement, (2) increase the
amount or types of Indebtedness covered by any such Intercreditor Agreement
that may be Incurred by the Issuer or its Restricted Subsidiaries that is subject
to any such Intercreditor Agreement (provided that such Indebtedness is
Incurred in compliance with this Agreement), (3) add Guarantors or other
Restricted Subsidiaries to the Intercreditor Agreement, (4) further secure the
Facilities (including any Refinancing Indebtedness), (5) make provision for
pledges of the Collateral to secure any Refinancing Indebtedness or to
implement any Permitted Collateral Liens, (6) make any other change to any
such agreement that does not adversely affect the Noteholders in any material
respect, (7) [Reserved], (8) permit the substitution of another entity as the Issuer
(provided that such substitution is permitted under the terms of this Agreement)
or (9) facilitate a Permitted Transaction.
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(d)

For the avoidance of doubt, nothing in this Section 1.10 (Amendments to the
Intercreditor Agreement and Additional Intercreditor Agreements) shall
prejudice any rights of the Issuer or its Subsidiaries under any other provision
of any of the Finance Documents (including any right to require any amendme nt
to or replacement of any Finance Document). Any amendments made to the
Intercreditor Agreement under this Section 1.10 (Amendments to the
Intercreditor Agreement and Additional Intercreditor Agreements) are subject
to, to the extent applicable, the provisions of Clause 34 (Amendments and
Waivers) of this Agreement and Clause 24 (Consents, Amendments and
Override) of the Intercreditor Agreement.
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SCHEDULE 13
[RESERVED]
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SCHEDULE 14
ADDITIONAL DEFINITIONS
“Acquired Indebtedness” means Indebtedness (1) of a Person or any of its Subsidiar ies
existing at the time such Person becomes a Restricted Subsidiary, or (2) assumed in connection
with the acquisition of assets from such Person, in each case whether or not Incurred by such
Person in connection with such Person becoming a Restricted Subsidiary of the Issuer or such
acquisition or (3) of a Person at the time such Person merges with or into or consolidates or
otherwise combines with the Issuer or any Restricted Subsidiary. Acquired Indebtedness shall
be deemed to have been Incurred, with respect to clause (1) of the preceding sentence, on the
date such Person becomes a Restricted Subsidiary and, with respect to clause (2) of the
preceding sentence, on the date of consummation of such acquisition of assets and, with respect
to clause (3) of the preceding sentence, on the date of the relevant merger, consolidation or
other combination.
“Affiliate” of any specified Person means any other Person, directly or indirectly, controlling
or controlled by or under direct or indirect common control with such specified Person. For the
purposes of this definition, “control” when used with respect to any Person means the power
to direct the management and policies of such Person, directly or indirectly, whether through
the ownership of voting securities, by contract or otherwise; and the terms “controlling” and
“controlled” have meanings correlative to the foregoing.
“Asset Disposition” means any direct or indirect sale, lease (other than an operating lease
entered into in the ordinary course of business), transfer, issuance or other disposition, or a
series of related sales, leases (other than operating leases entered into in the ordinary course of
business), transfers, issuances or dispositions that are part of a common plan, of shares of
Capital Stock of a Subsidiary (other than directors’ qualifying shares), property or other assets
(each referred to for the purposes of this definition as a “disposition”) by the Issuer or any of
its Restricted Subsidiaries, including any disposition by means of a merger, consolidation or
similar transaction. Notwithstanding the preceding provisions of this definition, the following
items shall not be deemed to be Asset Dispositions:
(1)

a disposition by a Restricted Subsidiary to the Issuer or by the Issuer or a Restricted
Subsidiary to a Restricted Subsidiary;

(2)

a disposition of cash, Cash Equivalents, Temporary Cash Investments or Investme nt
Grade Securities;

(3)

a disposition of inventory or other assets in the ordinary course of business;

(4)

transactions permitted under Section 1.7 (Merger and Consolidation) or a transaction
that constitutes a Change of Control;

(5)

an issuance of Capital Stock by a Restricted Subsidiary to the Issuer or to a UK&I
Subsidiary or as part of or pursuant to an equity incentive or compensation plan
approved by the Board of Directors of the Issuer;

(6)

any Restricted Payment that is permitted to be made, and is made, under Section 1.2
(Limitation on Restricted Payments) and the making of any Permitted Payment or
Permitted Investment;

(7)

dispositions in connection with Permitted Liens;
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(8)

dispositions of receivables in connection with the compromise, settlement or collectio n
thereof in the ordinary course of business or in bankruptcy or similar proceedings and
exclusive of factoring or similar arrangements;

(9)

the licensing or sub-licensing of Intellectual Property or other general intangibles and
licenses, sub-licenses, leases or subleases of other property, in each case, in the ordinary
course of business;

(10)

foreclosure, condemnation or any similar action with respect to any property or other
assets;

(11)

the sale or discount (with or without recourse, and on customary or commercia lly
reasonable terms and for credit management purposes) of accounts receivable or notes
receivable arising in the ordinary course of business, or the conversion or exchange of
accounts receivable for notes receivable;

(12)

any disposition of Capital Stock of a Restricted Subsidiary pursuant to an agreement or
other obligation with or to a Person (other than the Issuer or a Restricted Subsidiar y)
from whom such Restricted Subsidiary was acquired, or from whom such Restricted
Subsidiary acquired its business and assets (having been newly formed in connection
with such acquisition), made as part of such acquisition and in each case comprising all
or a portion of the consideration in respect of such sale or acquisition;

(13)

any surrender or waiver of contract rights or the settlement, release or surrender of
contract, tort or other claims of any kind;

(14)

any transaction effected in connection with, or as part of, in each case to the extent
required to achieve and otherwise in accordance with the requirements relating to, a
Permitted Transaction;

(15)

any disposition of the capital stock and intercompany loans of the Company held by the
Issuer in connection with a Permitted Transaction (subject to compliance with the
conditions applicable to a Permitted Transaction;

(16)

any disposition with respect to property built, owned or otherwise acquired by the Issuer
or any Restricted Subsidiary pursuant to customary sale and lease-back transactions,
asset securitizations and other similar financings permitted by this Agreement; and

(17)

sales or dispositions of receivables in connection with any Qualified Receivables
Financing or any factoring transaction or in the ordinary course of business.

Notwithstanding the foregoing, any disposition of Intellectual Property of the Group must
comply with Clause 20.23 (No disposition of Owned IP)
“Associate” means (i) any Person engaged in a Similar Business of which the Issuer or its
Restricted Subsidiaries are the legal and beneficial owners of between 20% and 50% of all
outstanding Voting Stock and (ii) any joint venture entered into by the Issuer or any Restricted
Subsidiary of the Issuer.
“Board of Directors” means: (1) with respect to the Issuer, the Company or any corporation,
the board of directors or managers, as applicable, of the corporation, or any duly authorized
committee thereof; (2) with respect to any partnership, the board of directors or other governing
body of the general partner of the partnership or any duly authorized committee thereof; and
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(3) with respect to any other Person, the board or any duly authorized committee of such Person
serving a similar function. Whenever any provision requires any action or determination to be
made by, or any approval of, a Board of Directors, such action, determination or approval shall
be deemed to have been taken or made if approved by a majority of the directors (excluding
employee representatives, if any) on any such Board of Directors (whether or not such action
or approval is taken as part of a formal board meeting or as a formal board approval).
“Capital Stock” of any Person means any and all shares of, rights to purchase, warrants or
options for, or other equivalents of or partnership or other interests in (however designated),
equity of such Person, including any Preferred Stock, but excluding any debt securities
convertible into such equity.
“Capitalized Lease Obligations” means an obligation that is required to be classified and
accounted for as a capitalized lease for financial reporting purposes on the basis of GAAP. The
amount of Indebtedness represented by such obligation will be the capitalized amount of such
obligation at the time any determination thereof is to be made as determined on the basis of
GAAP, and the Stated Maturity thereof will be the date of the last payment of rent or any other
amount due under such lease prior to the first date such lease may be terminated without
penalty.
“Cash Equivalents” means:
(1)

securities issued or directly and fully guaranteed or insured by the United States or
Canadian governments, a Permissible Jurisdiction, Switzerland or Norway or, in each
case, any agency or instrumentality of thereof (provided that the full faith and credit of
such country or such member state is pledged in support thereof), having maturities of
not more than two years from the date of acquisition;

(2)

certificates of deposit, time deposits, eurodollar time deposits, overnight bank deposits
or bankers’ acceptances having maturities of not more than one year from the date of
acquisition thereof issued by any lender or by any bank or trust company (a) whose
commercial paper is rated at least “A-1” or the equivalent thereof by S&P or at least
“P-1” or the equivalent thereof by Moody’s (or if at the time neither is issuing
comparable ratings, then a comparable rating of another Nationally Recognized
Statistical Rating Organization) or (b) (in the event that the bank or trust company does
not have commercial paper which is rated) having combined capital and surplus in
excess of £500 million;

(3)

repurchase obligations with a term of not more than 30 days for underlying securities
of the types described in clauses (1) and (2) entered into with any bank meeting the
qualifications specified in clause (2) above;

(4)

commercial paper rated at the time of acquisition thereof at least “A-2” or the equiva le nt
thereof by S&P or “P-2” or the equivalent thereof by Moody’s or carrying an equiva le nt
rating by a Nationally Recognized Statistical Rating Organization, if both of the two
named rating agencies cease publishing ratings of investments or, if no rating is
available in respect of the commercial paper, the issuer of which has an equiva le nt
rating in respect of its long-term debt, and in any case maturing within one year after
the date of acquisition thereof;

(5)

readily marketable direct obligations issued by any state of the United States of
America, any province of Canada, any Permissible Jurisdiction, Switzerland or Norway
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or any political subdivision thereof, in each case, having one of the two highest rating
categories obtainable from either Moody’s or S&P (or, if at the time, neither is issuing
comparable ratings, then a comparable rating of another Nationally Recognized
Statistical Rating Organization) with maturities of not more than two years from the
date of acquisition;
(6)

Indebtedness or preferred stock issued by Persons with a rating of “BBB-” or higher
from S&P or “Baa3” or higher from Moody’s (or, if at the time, neither is issuing
comparable ratings, then a comparable rating of another Nationally Recognized
Statistical Rating Organization) with maturities of 12 months or less from the date of
acquisition;

(7)

bills of exchange issued in the United States, Canada, any Permissible Jurisdictio n,
Switzerland, Norway or Japan eligible for rediscount at the relevant central bank and
accepted by a bank (or any dematerialized equivalent); and

(8)

interests in any investment company, money market or enhanced high yield fund which
invests 95% or more of its assets in instruments of the type specified in clauses (1)
through (7) above.

“Change of Control” means:
(1)

the Issuer becomes aware that (by way of a report or any other filing pursuant to Section
13(d) of the Exchange Act, proxy, vote, written notice or otherwise) any “person” or
“group” of related persons (as such terms are used in Sections 13(d) and 14(d) of the
Exchange Act as in effect on the Restructuring Effective Date), other than the Permitted
Holders, is or becomes the “beneficial owner” (as defined in Rules 13d-3 and 13d-5
under the Exchange Act as in effect on the Restructuring Effective Date), directly or
indirectly, of more than 50% of the total voting power of the Voting Stock of the Issuer;

(2)

following the Initial Public Offering of the Issuer or any parent, during any period of
two consecutive years, individuals who at the beginning of such period constituted the
majority of the directors (excluding any employee representatives, if any) on the Board
of Directors of the Issuer or such parent (together with any new directors whose election
by the majority of such directors on such Board of Directors of the Issuer or such parent
or whose nomination for election by shareholders of the Issuer or such parent, as
applicable, was approved by a vote of the majority of such directors on the Board of
Directors of the Issuer or such parent then still in office who were either directors at the
beginning of such period or whose election or nomination for election was previous ly
so approved) ceased for any reason to constitute the majority of the directors (excluding
any employee representatives, if any) on the Board of Directors of the Issuer or such
parent, then in office;

(3)

the Issuer ceases to directly own 100% of the total issued share capital of the Company
(other than director’s qualifying shares);

(4)

the Issuer ceases to be a wholly-owned Subsidiary of Holdco; or

(5)

the sale, lease, transfer, conveyance or other disposition (other than by way of merger,
consolidation or other business combination transaction), in one or a series of related
transactions, of all or substantially all of the assets of the Issuer and its Restricted
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Subsidiaries taken as a whole to a Person, other than a Restricted Subsidiary or the
Permitted Holders.
Notwithstanding the foregoing or any provision of Section 13d-3 of the Exchange Act:
(a) a transaction will not be deemed to involve a Change of Control solely as a result of
the Issuer becoming a direct or indirect wholly-owned subsidiary of a holding company
if (A) the direct or indirect holders of the Voting Stock of such holding company
immediately following that transaction are substantially the same as the holders of the
Issuer’s Voting Stock immediately prior to that transaction or (B) immedia te ly
following that transaction no Person (other than a holding company satisfying the
requirements of this sentence) is the beneficial owner, directly or indirectly, of more
than 50% of the Voting Stock of such holding company; (b) the right to acquire Voting
Stock (so long as such Person does not have the right to direct the voting of the Voting
Stock subject to such right) or any veto power in connection with the acquisition or
disposition of Voting Stock will not cause a party to be a beneficial owner; (c) if any
group includes one or more Permitted Holders, the issued and outstanding Voting Stock
of the Issuer owned, directly or indirectly, by any Permitted Holders that are part of
such group shall not be treated as being beneficially owned by such group or any other
member of such group for purposes of determining whether a Change of Control has
occurred, so long as such group or member of such group does not have sole voting
power with respect to such Permitted Holder’s Voting Stock; (d) a Person or group shall
not be deemed to beneficially own Voting Stock subject to a stock or asset purchase
agreement, merger agreement, option agreement, warrant agreement or similar
agreement (or voting or option or similar agreement related thereto) until the
consummation of the acquisition of the Voting Stock in connection with the
transactions contemplated by such agreement; and (e) a Change of Control will not
occur by any party acceding to the Shareholders’ Agreement unless such party holds
more than 50% of the total voting power of the Voting Stock of the Issuer that is subject
to the Shareholders’ Agreement.
“Collateral” has the meaning given to the term “Charged Property” in Clause 1.1 (Definitions).
“Commodity Hedging Agreements” means, in respect of a Person, any commodity purchase
contract, commodity futures or forward contract, commodities option contract or other similar
contract (including commodities derivative agreements or arrangements), to which such Person
is a party or a beneficiary.
“Consolidated EBITDA” for any period means, without duplication, the Consolidated Net
Income for such period, plus the following to the extent deducted in calculating such
Consolidated Net Income:
(1)

Consolidated Interest Expense and Receivables Fees;

(2)

Consolidated Income Taxes;

(3)

consolidated depreciation expense;

(4)

consolidated amortization or impairment expense;

(5)

any expenses, charges or other costs related to any Equity Offering, Investme nt,
acquisition (including one-time amounts paid in connection with the acquisition or
retention of one or more individuals comprising part of a management team retained to
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manage the acquired business; provided that such payments are made in connection
with such acquisition and are consistent with the customary practice in the industry at
the time of such acquisition), disposition, recapitalization or the Incurrence of any
Indebtedness permitted by this Agreement (in each case whether or not successful) in
each case, as determined in good faith by an Officer of the Issuer;
(6)

any minority interest expense (whether paid or not) consisting of income attributable to
minority equity interests of third parties in such period;

(7)

the amount of management, monitoring, consulting and advisory fees and related
expenses paid in such period to the Permitted Holders to the extent permitted by Section
1.6 (Limitation on Affiliate Transactions) and any management fees or charges paid or
to be paid to former shareholders and/or their Affiliates; and

(8)

(for the avoidance of doubt, in each case to the extent deducted in Consolidated Net
Income) other non-cash charges, write-downs or items reducing Consolidated Net
Income (excluding any such non-cash charge, write-down or item to the extent it
represents an accrual of or reserve for cash charges in any future period) or other items
classified by the Issuer as extraordinary, exceptional, unusual or nonrecurring items,
including (without limitation) any expense, cost or charge that is extraordinar y,
exceptional, unusual or nonrecurring and is incurred in connection with the shut-down
or start-up of all or certain of the Group’s sites and/or operations as a result of public
measures implemented or recommended by Governmental Authorities in connection
with COVID-19 but excluding (for the avoidance of doubt) any accrued expense, cost
or charge that is incurred on a recurring or regular basis in the ordinary course of dayto-day trading of the Group, less other non-cash items of income increasing
Consolidated Net Income (excluding any such non-cash item of income to the extent it
represents a receipt of cash in any future period).

Notwithstanding the foregoing:
(1)

the provision for taxes and the depreciation, amortization, non-cash items, charges and
write-downs of a Restricted Subsidiary shall be added to Consolidated Net Income to
compute Consolidated EBITDA only to the extent (and in the same proportion,
including by reason of minority interests) that the net income (loss) of such Restricted
Subsidiary was included in calculating Consolidated Net Income for the purposes of
this definition; and

(2)

the income the Group has actually received or is entitled to and is expected to receive
from any grant or other financial support to cover said employee costs in respect of the
relevant period pursuant to the Coronavirus Job Retention Scheme in the United
Kingdom or the Employee Retention Grant in Ireland (or in each case any supplementa l
or replacement schemes) increasing Consolidated Net Income shall be netted against
(and to the extent not exceeding) the aggregate amount of all employee costs reducing
Consolidated Net Income in the relevant period.

Any adjustments which are made or amounts which are added to Consolidated Net Income or
Consolidated EBITDA shall be calculated in good faith and certified by the chief financ ia l
officer of the Issuer (or such other person who is performing the functions of the chief financ ia l
officer or finance director).
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“Consolidated Income Taxes” means taxes or other payments, including deferred Taxes,
based on income, profits or capital (including without limitation withholding taxes), trade taxes
and franchise taxes of any of the Issuer and its Restricted Subsidiaries whether or not paid,
estimated, accrued or required to be remitted to any Governmental Authority.
“Consolidated Interest Expense” means, for any period (in each case, determined on the basis
of GAAP), the consolidated net interest income/expense of the Issuer and its Restricte d
Subsidiaries, whether paid or accrued, including any pension liability interest cost, plus or
including (without duplication) any interest, costs and charges consisting of:
(1)

interest expense attributable to Capitalized Lease Obligations;

(2)

amortization of debt discount, debt issuance cost and premium;

(3)

commissions, discounts and other fees and charges owed with respect to financings not
included in clause (2) above;

(4)

costs associated with Hedging Obligations and any foreign currency losses;

(5)

dividends on other distributions in respect of all Disqualified Stock of the Issuer and all
Preferred Stock of any Restricted Subsidiary, to the extent held by Persons other than
the Issuer or a subsidiary of the Issuer;

(6)

the consolidated interest expense that was capitalized during such period; and

(7)

interest actually paid by the Issuer or any Restricted Subsidiary under any guarantee of
Indebtedness or other obligation of any other Person.

“Consolidated Net Income” means, for any period, the net income (loss) of the Issuer and its
Restricted Subsidiaries determined on a consolidated basis on the basis of GAAP; provided,
however, that there will not be included in such Consolidated Net Income:
(1)

subject to the limitations contained in clause (3) below, any net income (loss) of any
Person if such Person is not a Restricted Subsidiary, except that the Issuer’s equity in
the net income of any such Person for such period will be included in such Consolidated
Net Income up to the aggregate amount of cash or Cash Equivalents actually distributed
by such Person during such period to the Issuer or a Restricted Subsidiary as a dividend
or other distribution or return on investment or could have been distributed, as
reasonably determined by an Officer of the Issuer (subject, in the case of a dividend or
other distribution or return on investment to a Restricted Subsidiary, to the limitatio ns
contained in clause (2) below);

(2)

[Reserved];

(3)

any net gain (or loss) realized upon the sale or other disposition of any asset or disposed
operations of the Issuer or any Restricted Subsidiaries (including pursuant to any
sale/leaseback transaction) which is not sold or otherwise disposed of in the ordinary
course of business (as determined in good faith by an Officer or the Board of Directors
of the Issuer);

(4)

any extraordinary, exceptional, unusual or nonrecurring gain, loss or charge (includ ing
for the avoidance of doubt, (i) any rebranding of the business (or any part thereof); (ii)
any separation of the business in and following the Restructuring (including any
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working capital impact); (iii) any fines, penalties or similar amounts owed or paid to
regulators or authorities or pursuant to court orders, judgments or decisions; (iv) any
tax referable to any payments, dividends or other distributions made or declared intragroup; (v) any integration costs; and/or (vi) any expense, cost or charge that is
extraordinary, exceptional, unusual or nonrecurring and is incurred in connection with
the shut-down or start-up of all or certain of the Group’s sites and/or operations as a
result of public measures implemented or recommended by Governmental Authorities
in connection with COVID-19, but in each case excluding (for the avoidance of doubt)
any accrued expense, cost or charge that is incurred on a recurring or regular basis in
the ordinary course of day-to-day trading of the Group) or any charges or reserves in
respect of any restructuring, redundancy or severance expense or other costs related to
the Transactions (as defined in the Super Senior Facility Agreement), in each case, as
determined in good faith by the Issuer, provided that, to the extent that any reduction
of historic and accrued rent expense is implemented in connection with the Operational
Restructuring, the amount of such reduction may be (and may only be) included as an
increase of the Consolidated Net Income in the relevant period in which the relevant
rent expense had accrued;
(5)

the cumulative effect of a change in accounting principles;

(6)

any non-cash compensation charge or expense arising from any grant of stock, stock
options or other equity based awards and any non-cash deemed finance charges in
respect of any pension liabilities or other provisions;

(7)

all deferred financing costs written off and premiums paid or other expenses incurred
directly in connection with any early extinguishment of Indebtedness and any net gain
(loss) from any write-off or forgiveness of Indebtedness;

(8)

any unrealized gains or losses in respect of Hedging Obligations or any ineffective ness
recognized in earnings related to qualifying hedge transactions or the fair value of
changes therein recognized in earnings for derivatives that do not qualify as hedge
transactions, in each case, in respect of Hedging Obligations;

(9)

any unrealized foreign currency transaction gains or losses in respect of Indebtedness
of any Person denominated in a currency other than the functional currency of such
Person and any unrealized foreign exchange gains or losses relating to translation of
assets and liabilities denominated in foreign currencies;

(10)

any unrealized foreign currency translation or transaction gains or losses in respect of
Indebtedness or other obligations of the Issuer or any Restricted Subsidiary owing to
the Issuer or any Restricted Subsidiary;

(11)

any purchase accounting effects including, but not limited to, adjustments to inventor y,
property and equipment, software and other intangible assets and deferred revenues in
component amounts required or permitted by GAAP and related authorita tive
pronouncements (including the effects of such adjustments pushed down to the Issuer
and the Restricted Subsidiaries), as a result of any consummated acquisition (either
prior to or after the Closing Date (as defined in the Super Senior Facility Agreement))
or the amortization or write-off of any amounts thereof (including any write-off of in
process research and development);

(12)

any goodwill or other intangible asset impairment, charge, amortization or write-off;
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(13)

Consolidated Income Taxes to the extent in excess of cash payments made in respect
of such Consolidated Income Taxes;

(14)

consolidated depreciation expense;

(15)

the impact of capitalized, accrued or accreting or pay-in-kind interest or principal on
Subordinated Shareholder Funding; and

(16)

the non-cash portion of “straight- line” rent expense.

“Contingent Obligations” means, with respect to any Person, any obligation of such Person
guaranteeing in any manner, whether directly or indirectly, any operating lease, dividend or
other obligation that does not constitute Indebtedness (“primary obligations”) of any other
Person (the “primary obligor”), including any obligation of such Person, whether or not
contingent:
(1)

to purchase any such primary obligation or any property constituting direct or indirect
security therefor;

(2)

to advance or supply funds:

(3)

for the purchase or payment of any such primary obligation; or

(4)

to maintain the working capital or equity capital of the primary obligor or otherwise to
maintain the net worth or solvency of the primary obligor; or

(5)

to purchase property, securities or services primarily for the purpose of assuring the
owner of any such primary obligation of the ability of the primary obligor to make
payment of such primary obligation against loss in respect thereof.

“Control Group” means the “group” (as such term is defined under Section 13(d)(3) of the
Exchange Act) consisting of the parties to the shareholder’s agreement entered into in relation
to the Restructuring as amended, restated, acceded to and replaced from time to time.
“Currency Agreement” means, in respect of a Person, any foreign exchange contract,
currency swap agreement, currency futures contract, currency option contract, currency
derivative or other similar agreement to which such Person is a party or beneficiary.
“Designated Preference Shares” means, with respect to the Issuer or any Parent Holding
Company, Preferred Stock (other than Disqualified Stock) (a) that is issued for cash (other than
to the Issuer or a Subsidiary of the Issuer or an employee stock ownership plan or trust
established by the Issuer or any such Subsidiary for the benefit of their employees to the extent
funded by the Issuer or such Subsidiary) and (b) that is designated as “Designated Preference
Shares” pursuant to an Officer’s Certificate of the Issuer at or prior to the issuance thereof.
“Disinterested Director” means, with respect to any Affiliate Transaction, a member of the
Board of Directors of the Issuer having no material direct or indirect financial interest in or
with respect to such Affiliate Transaction. A member of the Board of Directors of the Issuer
shall be deemed not to have such a financial interest by reason of such member’s holding
Capital Stock of the Issuer or any Parent Holding Company or any options, warrants or other
rights in respect of such Capital Stock.
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“Disqualified Stock” means, with respect to any Person, any Capital Stock of such Person
which by its terms (or by the terms of any security into which it is convertible or for which it
is exchangeable) or upon the happening of any event:
(1)

matures or is mandatorily redeemable for cash or in exchange for Indebtedness pursuant
to a sinking fund obligation or otherwise;

(2)

is convertible or exchangeable for Indebtedness or Disqualified Stock (excluding
Capital Stock which is convertible or exchangeable solely at the option of the Issuer or
a Restricted Subsidiary); or

(3)

is or may become (in accordance with its terms) upon the occurrence of certain events
or otherwise redeemable or repurchasable for cash or in exchange for Indebtedness at
the option of the holder of the Capital Stock in whole or in part, in each case on or prior
to the earlier of (a) the Stated Maturity of the Notes or (b) the date on which there are
no Notes outstanding; provided, however, that (i) only the portion of Capital Stock
which so matures or is mandatorily redeemable, is so convertible or exchangeable or is
so redeemable at the option of the holder thereof prior to such date will be deemed to
be Disqualified Stock and (ii) any Capital Stock that would constitute Disqualif ied
Stock solely because the holders thereof have the right to require the Issuer to
repurchase such Capital Stock upon the occurrence of a change of control or asset sale
(howsoever defined or referred to) shall not constitute Disqualified Stock if any such
redemption or repurchase obligation is subject to compliance by the relevant Person
with Section 1.2 (Limitation on Restricted Payments).

“Equity Offering” means (x) a sale of Capital Stock of the Issuer (other than Disqualif ied
Stock) other than offerings registered on Form S-8 (or any successor form) under the Securities
Act or any similar offering in other jurisdictions, or (y) the sale of Capital Stock or other
securities, the proceeds of which are contributed to the equity (other than through the issuance
of Disqualified Stock or Designated Preference Shares) of, or as Subordinated Shareholder
Funding to, the Issuer or any of its Restricted Subsidiaries.
“Escrowed Proceeds” means the proceeds from the offering of any debt securities or other
Indebtedness paid into an escrow account with an independent escrow agent on the date of the
applicable offering or Incurrence pursuant to escrow arrangements that permit the release of
amounts on deposit in such escrow account upon satisfaction of certain conditions or the
occurrence of certain events. The term “Escrowed Proceeds” shall include any interest earned
on the amounts held in escrow.
“Exchange Act” means the U.S. Securities Exchange Act of 1934, as amended, and the rules
and regulations of the SEC promulgated thereunder, as amended.
“fair market value” may be conclusively established by means of an Officer’s Certificate or
a resolution of the Board of Directors of the Issuer setting out such fair market value as
determined by such Officer or such Board of Directors in good faith.
“GAAP” means IFRS.
“Governmental Authority” means any nation, sovereign or government, any state, province,
territory or other political subdivision thereof, and any entity or authority exercising executive,
legislative, judicial, regulatory, self-regulatory or administrative functions of or pertaining to
government, including a central bank or stock exchange.
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“guarantee” means any obligation, contingent or otherwise, of any Person directly or
indirectly guaranteeing any Indebtedness of any other Person, including any such obligatio n,
direct or indirect, contingent or otherwise, of such Person:
(1)

to purchase or pay (or advance or supply funds for the purchase or payment of) such
Indebtedness of such other Person (whether arising by virtue of partnership
arrangements, or by agreements to keep-well, to purchase assets, goods, securities or
services, to take-or-pay or to maintain financial statement conditions or otherwise); or

(2)

entered into primarily for purposes of assuring in any other manner the obligee of such
Indebtedness of the payment thereof or to protect such obligee against loss in respect
thereof (in whole or in part);

provided, however, that the term “guarantee” will not include endorsements for collection or
deposit in the ordinary course of business. The term “guarantee” used as a verb has a
corresponding meaning.
“Guarantee” means the guarantee by each Guarantor of the obligations of the Obligors under
this Agreement and the other Finance Documents.
“Hedging Obligations” of any Person means the obligations of such Person pursuant to any
Interest Rate Agreement, Currency Agreement or Commodity Hedging Agreement (each, a
“Hedging Agreement”).
“IFRS” means International Financial Reporting Standards (formerly International Accounting
Standards) endorsed from time to time by the European Union or any variation thereof with
which the Issuer or its Restricted Subsidiaries are, or may be, required to comply; provided that
the impact of IFRS 16 (Leases) and any successor standard thereto shall be disregarded with
respect to all ratios, calculations, baskets and determinations based upon IFRS to be calculated
or made, as the case may be, pursuant to this Agreement.
“Incur” means issue, create, assume, enter into any guarantee of, incur, extend or otherwise
become liable for; provided, however, that any Indebtedness or Capital Stock of a Person
existing at the time such Person becomes a Restricted Subsidiary (whether by merger,
consolidation, acquisition or otherwise) will be deemed to be Incurred by such Restricted
Subsidiary at the time it becomes a Restricted Subsidiary and the terms “Incurred”, “Incurr ing”
and “Incurrence” have meanings correlative to the foregoing and any Indebtedness pursuant to
any revolving credit or similar facility shall only be “Incurred” at the time any funds are
borrowed thereunder.
“Indebtedness” means, with respect to any Person on any date of determination (without
duplication):
(1)

the principal of indebtedness of such Person for borrowed money;

(2)

the principal of obligations of such Person evidenced by bonds, debentures, notes or
other similar instruments;

(3)

all reimbursement obligations of such Person in respect of letters of credit, bankers’
acceptances or other similar instruments (except to the extent such reimburse me nt
obligations relate to trade payables and such obligations are satisfied within 30 days of
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Incurrence), in each case only to the extent that the underlying obligation in respect of
which the instrument was issued would be treated as Indebtedness;
(4)

the principal component of all obligations of such Person to pay the deferred and unpaid
purchase price of property (except trade payables), where the deferred payment is
arranged primarily as a means of raising finance, which purchase price is due more than
one year after the date of placing such property in service or taking final delivery and
title thereto;

(5)

Capitalized Lease Obligations of such Person;

(6)

the principal component of all obligations, or liquidation preference, of such Person
with respect to any Disqualified Stock or, with respect to any Restricted Subsidiary,
any Preferred Stock (but excluding, in each case, any accrued dividends);

(7)

the principal component of all Indebtedness of other Persons secured by a Lien on any
asset of such Person, whether or not such Indebtedness is assumed by such Person;
provided, however, that the amount of such Indebtedness will be the lesser of (a) the
fair market value of such asset at such date of determination (as determined in good
faith by the Issuer) and (b) the amount of such Indebtedness of such other Persons;

(8)

guarantees by such Person of the principal component of Indebtedness of other Persons
to the extent guaranteed by such Person; and

(9)

to the extent not otherwise included in this definition, net obligations of such Person
under Currency Agreements and Interest Rate Agreements (the amount of any such
obligations to be equal at any time to the termination value of such agreement or
arrangement giving rise to such obligation that would be payable by such Person at such
time).

The term “Indebtedness” shall not include Subordinated Shareholder Funding or any lease,
concession or license of property (or guarantee thereof) which would be considered an
operating lease under GAAP as in effect on the Issue Date, any asset retirement obligatio ns,
any prepayments of deposits received from clients or customers in the ordinary course of
business, or obligations under any license, permit or other approval (or guarantees given in
respect of such obligations) Incurred prior to the Issue Date or in the ordinary course of
business. For the avoidance of doubt and notwithstanding the above, the term “Indebtedness ”
excludes any accrued expenses or trade payables.
The amount of Indebtedness of any Person at any time in the case of a revolving credit or
similar facility shall be the total amounts of funds borrowed and then outstanding. The amount
of Indebtedness of any Person at any date shall be determined as set forth above or otherwise
provided in this Agreement, and (other than with respect to letters of credit or guarantees or
Indebtedness specified in clauses (7) or (8) above) shall equal the amount thereof that would
appear on a balance sheet of such Person (excluding any notes thereto) prepared on the basis
of GAAP.
Notwithstanding the above provisions, in no event shall the following constitute Indebtedness:
(1)

Contingent Obligations Incurred in the ordinary course of business or obligations under
or in respect of Qualified Receivables Financings;
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(2)

in connection with the purchase by the Issuer or any Restricted Subsidiary of any
business, any post-closing payment adjustments to which the seller may become
entitled to the extent such payment is determined by a final closing balance sheet or
such payment depends on the performance of such business after the closing; provided,
however, that, at the time of closing, the amount of any such payment is not
determinable and, to the extent such payment thereafter becomes fixed and determined,
the amount is paid within 30 days thereafter; or

(3)

for the avoidance of doubt, any obligations in respect of workers’ compensation claims,
early retirement or termination obligations, pension fund obligations or contributio ns
or similar claims, obligations or contributions or social security or wage Taxes.

“Independent Financial Advisor” means an investment banking or accounting firm of
international standing or any third party appraiser of international standing; provided, however,
that such firm or appraiser is not an Affiliate of the Issuer.
“Indirect Restricted Investment” means an Investment, directly or indirectly:
(1)

in or to (i) a Parent Holding Company (in its capacity as an equity holder), (ii) any
Permitted Holder, (iii) any Affiliate of any Permitted Holder (other than an Obligor or
a UK&I Subsidiary), (iv) any Unrestricted Subsidiary, in each case for the purposes of
paying a dividend, or making a distribution, returning capital or making other similar
payment or for the purpose of purchasing, redeeming or otherwise acquiring or retiring
for value any Capital Stock of the Issuer or any Parent Holding Company; or

(2)

returning or transferring any asset or property (other than in consideration for assets or
property of comparable value) to any Permitted Holder or any Affiliate of any Permitted
Holder (other than (i) an Obligor; (ii) a UK&I Subsidiary; or (iii) a Non UK&I
Subsidiary, provided that no such Investment shall be made for the purpose of funding
an Indirect Restricted Investment under paragraph (a) of this definition).

“Initial Investors” means the Original Investors, any of their holding companies or
Subsidiaries or any other Subsidiary of any of their holding companies and any fund,
partnership and/or other entities represented, managed, advised, owned or controlled by any
Original Investor or any of their Affiliates or direct or indirect shareholders and any Affiliate
of any such fund, partnership or entity but does not include any portfolio company of an
Original Investor or of any Affiliate of an Original Investor.
“Initial Public Offering” means an Equity Offering of common stock or other common equity
interests of the Issuer or any Parent Holding Company or any successor of the Issuer or any
Parent Holding Company (the “IPO Entity”) following which there is a Public Market and, as
a result of which, the shares of common stock or other common equity interests of the IPO
Entity in such offering are listed on an internationally recognized exchange or traded on an
internationally recognized market.
“Interest Rate Agreement” means, with respect to any Person, any interest rate protection
agreement, interest rate future agreement, interest rate option agreement, interest rate swap
agreement, interest rate cap agreement, interest rate collar agreement, interest rate hedge
agreement or other similar agreement or arrangement to which such Person is party or a
beneficiary.
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“Investment” means, with respect to any Person, all investments by such Person in other
Persons (including Affiliates) in the form of any direct or indirect advance, loan or other
extensions of credit (other than advances or extensions of credit to customers, suppliers,
directors, officers or employees of any Person in the ordinary course of business, and excluding
any debt or extension of credit represented by a bank deposit other than a time deposit) or
capital contribution to (by means of any transfer of cash or other property to others or any
payment for property or services for the account or use of others), or the Incurrence of a
guarantee of any obligation of, or any purchase or acquisition of Capital Stock, Indebtedness
or other similar instruments issued by, such other Persons and all other items that are or would
be classified as investments on a balance sheet prepared on the basis of GAAP; provided,
however, that endorsements of negotiable instruments and documents in the ordinary course of
business will not be deemed to be an Investment. If the Issuer or any Restricted Subsidiary
issues, sells or otherwise disposes of any Capital Stock of a Person that is a Restricted
Subsidiary such that, after giving effect thereto, such Person is no longer a Restricted
Subsidiary, any Investment by the Issuer or any Restricted Subsidiary in such Person remaining
after giving effect thereto will be deemed to be a new Investment at such time.
For purposes of Section 1.2 (Limitation on Restricted Payments):
(1)

“Investment” will include the portion (proportionate to the Issuer’s equity interest in a
Restricted Subsidiary to be designated as an Unrestricted Subsidiary) of the fair market
value of the net assets of such Restricted Subsidiary of the Issuer at the time that such
Restricted Subsidiary is designated an Unrestricted Subsidiary; provided, however, that
upon a redesignation of such Subsidiary as a Restricted Subsidiary, the Issuer will be
deemed to continue to have a permanent “Investment” in an Unrestricted Subsidiary in
an amount (if positive) equal to (a) the Issuer’s“Investment” in such Subsidiary at the
time of such redesignation less (b) the portion (proportionate to the Issuer’s equity
interest in such Subsidiary) of the fair market value of the net assets (as conclusive ly
determined by the Board of Directors of the Issuer in good faith) of such Subsidiary at
the time that such Subsidiary is so re-designated a Restricted Subsidiary; and

(2)

any property transferred to or from an Unrestricted Subsidiary will be valued at its fair
market value at the time of such transfer, in each case as determined in good faith by
the Board of Directors of the Issuer.
The amount of any Investment outstanding at any time shall be the original cost of such
Investment.

“Investment Grade Securities” means:
(1)

securities issued or directly and fully guaranteed or insured by the United States or
Canadian government or any agency or instrumentality thereof (other than Cash
Equivalents);

(2)

securities issued or directly and fully guaranteed or insured by a Permiss ib le
Jurisdiction or Switzerland, Norway or any agency or instrumentality thereof (other
than Cash Equivalents);

(3)

debt securities or debt instruments with a rating of “A−” or higher from S&P or “A3”
or higher by Moody’s or the equivalent of such rating by such rating organization or, if
no rating of Moody’s or S&P then exists, the equivalent of such rating by any other
Nationally Recognized Statistical Ratings Organization, but excluding any debt
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securities or instruments constituting loans or advances among the Issuer and its
Subsidiaries; and
(4)

investments in any fund that invests exclusively in investments of the type described in
clauses (1), (2) and

(5)

above which fund may also hold cash and Cash Equivalents pending investment or
distribution. “Investment Grade Status” shall occur when the Notes receive both of the
following:
(a)

a rating of “BBB−” or higher from S&P; and

(b)

a rating of “Baa3” or higher from Moody’s;

or the equivalent of such rating by either such rating organization or, if no rating of Moody’s
or S&P then exists, the equivalent of such rating by any other Nationally Recognized Statistica l
Ratings Organization.
“Issue Date” means 31 July 2014.
“Lien” means any mortgage, pledge, security interest, encumbrance, lien or charge of any kind
(including any conditional sale or other title retention agreement or lease in the nature thereof).
“Management Advances” means loans or advances made to, or guarantees with respect to
loans or advances made to, directors, officers, employees or consultants of any Parent Holding
Company, the Issuer or any Restricted Subsidiary:
(1)

in respect of travel, entertainment or moving related expenses Incurred in the ordinary
course of business or (b) for purposes of funding any such person’s purchase of Capital
Stock or Subordinated Shareholder Funding (or similar obligations) of the Issuer, its
Subsidiaries or any Parent Holding Company with (in the case of this sub-clause (b))
the approval of the Board of Directors of the Issuer;

(2)

in respect of moving related expenses Incurred in connection with any closing or
consolidation of any facility or office; or

(3)

not exceeding £2 million in the aggregate outstanding at any time.

“Moody’s” means Moody’s Investors Service, Inc. or any of its successors or assigns that is a
Nationally Recognized Statistical Rating Organization.
“Nationally Recognized Statistical Rating Organization” means a nationally recognized
statistical rating organization within the meaning of Section 3(a)(62) under the Exchange Act.
“Net Available Cash” from an Asset Disposition means cash payments or cash proceeds of
Cash Equivalents or Temporary Cash Investments received (including any cash payments or
cash proceeds of Cash Equivalents or Temporary Cash Investments received by way of
deferred payment of principal pursuant to a note or installment receivable or otherwise and net
proceeds from the sale or other disposition of any securities received as consideration, but only
as and when received, but excluding any other consideration received in the form of assumptio n
by the acquiring person of Indebtedness or other obligations relating to the properties or assets
that are the subject of such Asset Disposition or received in any other non-cash form)
therefrom, in each case net of:
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(1)

all legal, accounting, investment banking, title and recording tax expenses,
commissions and other fees and expenses Incurred, and all Taxes paid or required to be
paid or accrued as a liability under GAAP (after taking into account any available tax
credits or deductions and any tax sharing agreements), as a consequence of such Asset
Disposition;

(2)

all payments made on any Indebtedness which is secured by any assets subject to such
Asset Disposition, in accordance with the terms of any Lien upon such assets, or which
by its terms or by applicable law are required to be repaid out of the proceeds from such
Asset Disposition;

(3)

all distributions and other payments required to be made to minority interest holders
(other than any Parent Holding Company, the Issuer or any of their respective
Subsidiaries) in Subsidiaries or joint ventures as a result of such Asset Disposition; and

(4)

the deduction of appropriate amounts required to be provided by the seller as a reserve,
on the basis of GAAP, against any liabilities associated with the assets disposed of in
such Asset Disposition and retained by the Issuer or any Restricted Subsidiary after
such Asset Disposition.

“Net Cash Proceeds” with respect to any issuance or sale of Capital Stock or Subordinated
Shareholder Funding, means the cash proceeds of such issuance or sale net of attorneys’ fees,
accountants’ fees, underwriters’ or placement agents’ fees, listing fees, discounts or
commissions and brokerage, consultant and other fees and charges actually Incurred in
connection with such issuance or sale and net of taxes paid or payable as a result of such
issuance or sale (after taking into account any available tax credit or deductions and any tax
sharing arrangements).
“Officer” means, with respect to any Person, (1) the Chairman of the Board of Directors, the
Chief Executive Officer, the President, the Chief Financial Officer, any Vice President, the
Treasurer, any Managing Director, or the Secretary (a) of such Person or (b) if such Person is
owned or managed by a single entity, of such entity, or (2) any other individual designated as
an “Officer” for the purposes of this Agreement by the Board of Directors of such Person.
“Officer’s Certificate” means, with respect to any Person, a certificate signed by one Officer
of such Person.
“Parent Holding Company” means any Person of which the Issuer at any time is or becomes
a wholly-owned Subsidiary after the Restructuring Effective Date and any holding companies
established by any Permitted Holder for purposes of holding its investment in any Parent
Holding Company.
“Parent Holding Company Expenses” means:
(1)

costs (including all professional fees and expenses) Incurred by any Parent Holding
Company in connection with reporting obligations under or otherwise Incurred in
connection with compliance with applicable laws, rules or regulations of any
governmental, regulatory or self-regulatory body or stock exchange, this Agreement or
any other agreement or instrument relating to Indebtedness of the Issuer or any
Restricted Subsidiary, including in respect of any reports filed with respect to the
Securities Act, Exchange Act or the respective rules and regulations promulgated
thereunder;
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(2)

customary indemnification obligations of any Parent Holding Company owing to
directors, officers, employees or other Persons under its charter or by-laws or pursuant
to written agreements with any such Person to the extent relating to the Issuer and its
Subsidiaries;

(3)

obligations of any Parent Holding Company in respect of director and officer insurance
(including premiums therefor) to the extent relating to the Issuer and its Subsidiaries;

(4)

fees and expenses payable by any Parent Holding Company in connection with a
Permitted Transaction;

(5)

general corporate overhead expenses, including (a) professional fees and expenses and
other operational expenses of any Parent Holding Company related to the ownership or
operation of the business of the Issuer or any of its Restricted Subsidiaries or (b) costs
and expenses with respect to any litigation or other dispute relating to a Permitted
Transaction or the ownership, directly or indirectly, by any Parent Holding Company;
and

(6)

expenses Incurred by any Parent Holding Company in connection with any Public
Offering or other sale of Capital Stock or Indebtedness:
(a)

where the net proceeds of such offering or sale are intended to be received by
or contributed to the Issuer or a Restricted Subsidiary;

(b)

in a pro-rated amount of such expenses in proportion to the amount of such net
proceeds intended to be so received or contributed; or

(c)

otherwise on an interim basis prior to completion of such offering so long as
any Parent Holding Company shall cause the amount of such expenses to be
repaid to the Issuer or the relevant Restricted Subsidiary out of the proceeds of
such offering promptly if completed.

“Permissible Jurisdiction” means any member state of the European Union.
“Permitted Asset Swap” means the concurrent purchase and sale or exchange of assets used
or useful in a Similar Business or a combination of such assets and cash, Cash Equivalents or
Temporary Cash Investments between the Issuer or any of its Restricted Subsidiaries and
another Person; provided that any cash or Cash Equivalents received in excess of the value of
any cash or Cash Equivalents sold or exchanged must be applied in accordance with Section
1.5 (Limitation on Sales of Assets and Subsidiary Stock).
“Permitted Collateral Liens” means: (A) Liens on the Collateral (i) that are Permitted Liens
described in one or more of clauses (2), (3), (4), (5), (6), (8), (9), (11), (16), (17), (18), (19) or
(23) of the definition thereof or (ii) that are Liens on bank accounts equally and ratably granted
to cash management banks securing cash management obligations; (B) [reserved]; (C) Liens
on the Collateral to secure Indebtedness of the Issuer or a Restricted Subsidiary that is permitted
to be Incurred under clauses (1), (2) (in the case of (2), to the extent such guarantee is in respect
of Indebtedness otherwise permitted to be secured and specified in this definition of Permitted
Collateral Liens), (4), (6), (7), (12) or (18) of the second paragraph of Section 1.1 (Limitation
on Indebtedness) and any Refinancing Indebtedness in respect of such Indebtedness; provided,
however, that (a) such Lien will not give an entitlement to be repaid with proceeds of
enforcement of the Collateral in a manner which is inconsistent with the Intercreditor
218

Agreement and any Additional Intercreditor Agreement and (b) such Lien shall rank equal or
junior to Liens securing the Facilities, except that super senior status may be granted with
respect to any Liens securing Indebtedness Incurred under clause (1), (6), (7) or (18) of the
second paragraph of Section 1.1 (Limitation on Indebtedness); (D) [reserved]; and (E) Liens
on the Collateral that secure Indebtedness on a basis junior to the Facilities.
To the extent that Indebtedness relating to an instrument or agreement is permitted to be
secured by a Permitted Collateral Lien, other associated obligations under such instrument or
agreement not themselves constituting Indebtedness may also be secured by such Permitted
Collateral Lien.
“Permitted Holders” means (i) the Control Group provided that the parties to the
shareholder’s agreement as at the Restructuring Effective Date collectively have benefic ia l
ownership of more than 50% of the total voting power of the Voting Stock of the Issuer or (ii)
any Person who is acting as an underwriter in connection with a public or private offering of
Capital Stock of the Issuer, acting in such capacity. Any person or group whose acquisition of
beneficial ownership constitutes a Change of Control in respect of which a Change of Control
offer is made in accordance with the requirements of this Agreement will thereafter, together
with its Affiliates, constitute an additional Permitted Holder. For the avoidance of doubt, (x)
no member of the Control Group, on its own, is a Permitted Holder (except if and to the extent
deemed to be the beneficial owner of Capital Stock owned by other members of the Control
Group due to the operation of Rule 13(d)(3) of the Exchange Act), and (y) no “group” other
than the Control Group (including any “group” that comprises one or more members of the
Control Group) is a Permitted Holder.
“Permitted Investment” means (in each case, by the Issuer or any of its Restricted
Subsidiaries):
(1)

Investments in (a) a Restricted Subsidiary (including the Capital Stock of a Restric ted
Subsidiary) that is a UK&I Subsidiary or the Issuer or (b) a Person (including the
Capital Stock of any such Person) that is engaged in any Similar Business and such
Person will, upon the making of such Investment, become a Restricted Subsidiary that
is a UK&I Subsidiary;

(2)

Investments in another Person if such Person is engaged in any Similar Business and
as a result of such Investment such other Person is merged, consolidated or otherwise
combined with or into, or transfers or conveys all or substantially all its assets to, the
Issuer or a UK&I Subsidiary;

(3)

Investments in cash, Cash Equivalents, Temporary Cash Investments or Investme nt
Grade Securities;

(4)

Investments in receivables owing to the Issuer or any Restricted Subsidiary (other than
a Non UK&I Subsidiary) created or acquired in the ordinary course of business;

(5)

Investments in payroll, travel and similar advances to cover matters that are expected
at the time of such advances ultimately to be treated as expenses for accounting
purposes and that are made in the ordinary course of business;

(6)

Management Advances;
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(7)

Investments in Capital Stock, obligations or securities received in settlement of debts
created in the ordinary course of business and owing to the Issuer or any Restricted
Subsidiary, or as a result of foreclosure, perfection or enforcement of any Lien, or in
satisfaction of judgments or pursuant to any plan of reorganization or similar
arrangement including upon the bankruptcy or insolvency of a debtor;

(8)

Investments in existence on, or made pursuant to legally binding commitments in
existence on, the date of the Super Senior Facility Agreement;

(9)

Currency Agreements, Interest Rate Agreements, Commodity Hedging Agreements
and related Hedging Obligations, which transactions or obligations are Incurred in
compliance with clause (6) of the second paragraph of Section 1.1 (Limitation on
Indebtedness);

(10)

Investments, taken together with all other Investments made pursuant to this clause (10)
and at any time outstanding, in an aggregate amount at the time of such Investment not
to exceed £20 million, provided that, if an Investment is made pursuant to this clause
in a Person that is not a Restricted Subsidiary and such Person subsequently becomes a
Restricted Subsidiary and a UK&I Subsidiary or is subsequently designated a Restricted
Subsidiary and a UK&I Subsidiary pursuant to Section 1.2 (Limitation on Restricted
Payments), such Investment shall thereafter be deemed to have been made pursuant to
clause (1) or (2) of this definition of “Permitted Investment” and not this clause (10)
and provided further that such Investments may not be made to make any payment on,
purchase, repurchase, repay, prepay, redeem, defease or otherwise acquire or retire for
value any Junior Debt or to any members of the Group which are not Obligors; and
provided, further, that no Investments shall be made in Non UK&I Subsidiar ies
pursuant to this clause (10);

(11)

any Investments by any UK&I Subsidiary in any Non-UK&I Subsidiary, not to exceed
(a) £13.5 million in the Financial Year ending on 31 December 2020, (b) £7.0 millio n
in each subsequent Financial Year, in each case plus an amount equal to any returns
(including dividends, interest, distributions, returns on principal, profits on sale,
repayments, income and similar amounts) actually received in respect of any previous
Investments made pursuant to this clause (11) in that Financial Year (the “Non UK&I
Investments Basket”);

(12)

pledges or deposits with respect to leases or utilities provided to third parties in the
ordinary course of business or Liens otherwise described in the definition of “Permitted
Liens” or made in connection with Liens permitted under Section 1.3 (Limitation on
Liens);

(13)

any Investment to the extent made using Capital Stock of the Issuer (other than
Disqualified Stock) or Capital Stock of any Parent Holding Company as consideratio n;

(14)

any transaction to the extent constituting an Investment that is permitted and made in
accordance with the provisions of the second paragraph of Section 1.6 (Limitation on
Affiliate Transactions) (except those described in clauses (1), (3), (6), (8) or (10) of that
paragraph);

(15)

Investments consisting of purchases and acquisitions of inventory, supplies, materia ls
and equipment or licenses or leases of Intellectual Property, in any case, in the ordinary
course of business and in accordance with this Agreement; and
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(16)

guarantees, keepwells and similar arrangements not prohibited by Section 1.1
(Limitation on Indebtedness),

in each case (other than in relation to clause (13) above), to the extent that any such Investme nt,
transaction or arrangement is not for any purpose which would constitute an Indirect Restricted
Investment.
“Permitted Liens” means, with respect to any Person:
(1)

Liens on assets or property of a Non UK&I Subsidiary securing Indebtedness of any
Non UK&I Subsidiary or a guarantee of any such Indebtedness;

(2)

pledges, deposits or Liens under workmen’s compensation laws, unemploy me nt
insurance laws, social security laws or similar legislation, or insurance related
obligations (including pledges or deposits securing liability to insurance carriers under
insurance or self-insurance arrangements), or in connection with bids, tenders,
completion guarantees, contracts (other than for borrowed money) or leases, or to
secure utilities, licenses, public or statutory obligations, or to secure surety, indemnity,
judgment, appeal or performance bonds, guarantees of government contracts (or other
similar bonds, instruments or obligations), or as security for contested taxes or import
or customs duties or for the payment of rent, or other obligations of like nature, in each
case Incurred in the ordinary course of business;

(3)

Liens imposed by law, including carriers’, warehousemen’s, mechanics’, landlords’,
materialmen’s and repairmen’s or other like Liens, in each case for sums not yet
overdue for a period of more than 60 days or that are bonded or being contested in good
faith by appropriate proceedings;

(4)

Liens for taxes, assessments or other governmental charges not yet delinquent or which
are being contested in good faith by appropriate proceedings; provided that appropriate
reserves required pursuant to GAAP have been made in respect thereof;

(5)

Liens in favor of the Issuer of surety, performance or other bonds, guarantees or letters
of credit or bankers’ acceptances (not issued to support Indebtedness for borrowed
money) issued pursuant to the request of and for the account of the Issuer or any
Restricted Subsidiary in the ordinary course of its business;

(6)

encumbrances, ground leases, easements (including reciprocal easement agreements),
survey exceptions, or reservations of, or rights of others for, licenses, rights of way,
sewers, electric lines, telegraph and telephone lines and other similar purposes, or
zoning, building codes or other restrictions (including minor defects or irregularities in
title and similar encumbrances) as to the use of real properties or Liens incidental to the
conduct of the business of the Issuer and its Restricted Subsidiaries or to the ownership
of its properties which do not in the aggregate materially adversely affect the value of
said properties or materially impair their use in the operation of the business of the
Issuer and its Restricted Subsidiaries;

(7)

Liens on assets or property of the Issuer or any Restricted Subsidiary securing Hedging
Obligations permitted under this Agreement, or over assets or property of any
Restricted Subsidiary which is not required to give a Guarantee pursuant to the Agreed
Security Principles and which Lien is in favor of obligations under this Agreement;
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(8)

leases, licenses, subleases and sublicenses of assets (including real property and
Intellectual Property), in each case entered into in the ordinary course of business and
subject to compliance with Clause 20.23 (No disposition of Owned IP);

(9)

Liens arising out of judgments, decrees, orders or awards not giving rise to an Event of
Default so long as any appropriate legal proceedings which may have been duly
initiated for the review of such judgment, decree, order or award have not been fina lly
terminated or the period within which such proceedings may be initiated has not
expired;

(10)

Liens on assets or property of the Issuer or any Restricted Subsidiary for the purpose of
securing Capitalized Lease Obligations or Purchase Money Obligations, or securing the
payment of all or a part of the purchase price of, or securing other Indebtedness Incurred
to finance or refinance the acquisition, improvement or construction of, assets or
property acquired or constructed in the ordinary course of business; provided that (a)
the aggregate principal amount of Indebtedness secured by such Liens is otherwise
permitted to be Incurred under this Agreement and (b) any such Lien may not extend
to any assets or property of the Issuer or any Restricted Subsidiary other than assets or
property acquired, improved, constructed or leased with the proceeds of such
Indebtedness and any improvements or accessions to such assets and property;

(11)

Liens arising by virtue of any statutory or common law provisions relating to banker’s
Liens, rights of set-off or similar rights and remedies as to deposit accounts or other
funds maintained with a depositary or financial institution;

(12)

Liens arising from Uniform Commercial Code financ ing statement filings (or similar
filings in other applicable jurisdictions) regarding operating leases entered into by the
Issuer and its Restricted Subsidiaries in the ordinary course of business;

(13)

(a) Liens existing on the Closing Date (as defined in the Super Senior Facility
Agreement), excluding Liens securing the Super Senior Facility Agreement, the
Facilities and the Senior Secured Notes; (b) Liens directly or indirectly securing the
Super Senior Facility Agreement, the Facilities and the Senior Secured Notes; and (c)
Liens in respect of property and assets securing Indebtedness if the recovery in respect
of such Liens is subject to the Intercreditor Agreement or an Additional Intercreditor
Agreement;

(14)

Liens on property, other assets or shares of stock of a Person at the time such Person
becomes a Restricted Subsidiary (or at the time the Issuer or a Restricted Subsidiary
acquires such property, other assets or shares of stock, including any acquisition by
means of a merger, consolidation or other business combination transaction with or into
the Issuer or any Restricted Subsidiary); provided, however, that such Liens are not
created, Incurred or assumed in anticipation of or in connection with such other Person
becoming a Restricted Subsidiary (or such acquisition of such property, other assets or
stock); provided, further, that such Liens are limited to all or part of the same property,
other assets or stock (plus improvements, accession, proceeds or dividends or
distributions in connection with the original property, other assets or stock) that secured
(or, under the written arrangements under which such Liens arose, could secure) the
obligations to which such Liens relate;

(15)

Liens (other than Permitted Collateral Liens) granted by Non UK&I Subsidiar ies
securing Refinancing Indebtedness Incurred to refinance Indebtedness that was
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previously so secured, and permitted to be secured under this Agreement; provided that
any such Lien is limited to all or part of the same property or assets (plus improveme nts,
accessions, proceeds or dividends or distributions in respect thereof) that secured (or,
under the written arrangements under which the original Lien arose, could secure) the
Indebtedness being refinanced or is in respect of property that is or could be the security
for or subject to a Permitted Lien hereunder;
(16)

any interest or title of a lessor under any Capitalized Lease Obligation or operating
lease;

(17)

(a) mortgages, liens, security interests, restrictions, encumbrances or any other matters
of record that have been placed by any government, statutory or regulatory authority,
developer, landlord or other third party on property over which the Issuer or any
Restricted Subsidiary of the Issuer has easement rights or on any leased property and
subordination or similar arrangements relating thereto and (b) any condemnation or
eminent domain proceedings affecting any real property;

(18)

any encumbrance or restriction (including put and call arrangements) with respect to
Capital Stock of any joint venture or similar arrangement pursuant to any joint venture
or similar agreement;

(19)

Liens on property or assets under construction (and related rights) in favor of a
contractor or developer or arising from progress or partial payments by a third party
relating to such property or assets;

(20)

Liens on cash accounts securing Indebtedness incurred under clause (10) of the second
paragraph of Section 1.1 (Limitation on Indebtedness) with local financial institutions;

(21)

Liens on Escrowed Proceeds for the benefit of the related holders of debt securities or
other Indebtedness (or the underwriters or arrangers thereof) or on cash set aside at the
time of the Incurrence of any Indebtedness or government securities purchased with
such cash, in either case to the extent such cash or government securities prefund the
payment of interest on such Indebtedness and are held in an escrow account or similar
arrangement to be applied for such purpose;

(22)

Liens securing or arising by reason of any netting or set-off arrangement entered into
in the ordinary course of banking or other trading activities, or liens over cash accounts
securing cash pooling arrangements;

(23)

Liens arising out of conditional sale, title retention, hire purchase, consignment or
similar arrangements for the sale of goods entered into in the ordinary course of
business;

(24)

Liens with respect to obligations (other than under third party Indebtedness under
paragraphs (1) and (2) of the definition thereof) which do not exceed £1 million at any
time outstanding;

(25)

Liens on assets or property of any Non UK&I Subsidiary securing Indebtedness or other
obligations of such Non UK&I Subsidiary owing to a Restricted Subsidiary, or Liens
in favor of any Restricted Subsidiary;

(26)

Permitted Collateral Liens;
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(27)

Liens on Capital Stock or other securities or assets of any Unrestricted Subsidiary that
secure Indebtedness of such Unrestricted Subsidiary;

(28)

Liens on Receivables Assets Incurred in connection with a Qualified Receivables
Financing;

(29)

Liens on any proceeds loan made by the Issuer or any Restricted Subsidiary in
connection with any future incurrence of Indebtedness permitted under this Agreement
and securing that Indebtedness;

(30)

Liens in connection with customary cash management, cash pooling or netting or
setting off arrangements in the ordinary course of business.

“Permitted SPV” means a special purpose vehicle:
(1)

that has no material assets, business or undertaking other than the share capital of any
Non UK&I Subsidiary; and

(2)

has been or is incorporated in connection with a Permitted Sale.

“Person” means any individual, corporation, partnership, joint venture, association, joint-stock
company, trust, unincorporated organization, limited liability company, government or any
agency or political subdivision thereof or any other entity.
“PizzaExpress Group” means the PizzaExpress Subsidiaries, together with their respective
Subsidiaries.
“PizzaExpress Subsidiaries” means each of PizzaExpress Greater China Limited,
PizzaExpress (Franchises) Limited and Gondola Investments Limited.
“pound sterling” and “£” denote the lawful currency of the United Kingdom.
“Preferred Stock,” as applied to the Capital Stock of any Person, means Capital Stock of any
class or classes (however designated) which is preferred as to the payment of dividends or as
to the distribution of assets upon any voluntary or involuntary liquidation or dissolution of such
Person, over shares of Capital Stock of any other class of such Person.
“Public Market” means any time after:
(1)

an Equity Offering has been consummated; and

(2)

shares of common stock or other common equity interests of the IPO Entity having a
market value in excess of £100 million on the date of such Equity Offering have been
distributed pursuant to such Equity Offering.

“Public Offering” means any offering, including an Initial Public Offering, of shares of
common stock or other common equity interests that are listed on an exchange or publicly
offered (which shall include an offering pursuant to Rule 144A and/or Regulation S under the
Securities Act to professional market investors or similar persons).
“Purchase Money Obligations” means any Indebtedness Incurred to finance or refinance the
acquisition, leasing, construction or improvement of property (real or personal) or assets
(including Capital Stock), and whether acquired through the direct acquisition of such property
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or assets or the acquisition of the Capital Stock of any Person owning such property or assets,
or otherwise.
“Qualified Receivables Financing” means any Receivables Financing of a Receivables
Subsidiary that meets the following conditions: (1) the Board of Directors of the Issuer shall
have determined in good faith that such Qualified Receivables Financing (including financ ing
terms, covenants, termination events and other provisions) is in the aggregate economica lly
fair and reasonable to the Issuer and the Receivables Subsidiary, (2) all sales of accounts
receivable and related assets to the Receivables Subsidiary are made at fair market value (as
determined in good faith by the Issuer), and (3) the financing terms, covenants, termina tio n
events and other provisions thereof shall be on market terms (as determined in good faith by
the Issuer) and may include Standard Securitization Undertakings.
The grant of a security interest in any accounts receivable of the Issuer or any of its Restricted
Subsidiaries (other than a Receivables Subsidiary) to secure Indebtedness under the Super
Senior Facility Agreement, the Facilities or Indebtedness in respect of the Senior Secured Notes
shall not be deemed a Qualified Receivables Financing.
“Receivables Assets” means any assets that are or will be the subject of a Qualified
Receivables Financing.
“Receivables Fees” means distributions or payments made directly or by means of discounts
with respect to any participation interest issued or sold in connection with, and other fees paid
to a Person that is not a Restricted Subsidiary in connection with, any Receivables Financing.
“Receivables Financing” means any transaction or series of transactions that may be entered
into by the Issuer or any of its Subsidiaries pursuant to which the Issuer or any of its
Subsidiaries may sell, convey or otherwise transfer to (a) a Receivables Subsidiary (in the case
of a transfer by the Issuer or any of its Subsidiaries), or (b) any other Person (in the case of a
transfer by a Receivables Subsidiary), or may grant a security interest in, any accounts
receivable (whether now existing or arising in the future) of the Issuer or any of its Subsidiar ies,
and any assets related thereto, including all collateral securing such accounts receivable, all
contracts and all guarantees or other obligations in respect of such accounts receivable,
proceeds of such accounts receivable and other assets which are customarily transferred or in
respect of which security interest are customarily granted in connection with asset
securitization transactions involving accounts receivable and any Hedging Obligations entered
into by the Issuer or any such Subsidiary in connection with such accounts receivable.
“Receivables Repurchase Obligation” means any obligation of a seller of receivables in a
Qualified Receivables Financing to repurchase receivables arising as a result of a breach of a
representation, warranty or covenant or otherwise, including as a result of a receivable or
portion thereof becoming subject to any asserted defense, dispute, off-set or counterclaim of
any kind as a result of any action taken by, any failure to take action by or any other event
relating to the seller.
“Receivables Subsidiary” means a Wholly Owned Subsidiary of the Issuer (or another Person
formed for the purposes of engaging in a Qualified Receivables Financing with the Issuer in
which the Issuer or any Subsidiary of the Issuer makes an Investment and to which the Issuer
or any Subsidiary of the Issuer transfers accounts receivable and related assets) which engages
in no activities other than in connection with the financing of accounts receivable of the Issuer
and its Subsidiaries, all proceeds thereof and all rights (contractual or other), collateral and
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other assets relating thereto, and any business or activities incidental or related to such business,
and which is designated by the Board of Directors of the Issuer (as provided below) as a
Receivables Subsidiary and:
(1)

no portion of the Indebtedness or any other obligations (contingent or otherwise) of
which (i) is guaranteed by the Issuer or any other Restricted Subsidiary of the Issuer
(excluding guarantees of obligations (other than the principal of, and interest on,
Indebtedness) pursuant to Standard Securitization Undertakings), (ii) is subject to terms
that are substantially equivalent in effect to a guarantee of any losses on securitized or
sold receivables by the Issuer or any other Restricted Subsidiary of the Issuer, (iii) is
recourse to or obligates the Issuer or any other Restricted Subsidiary of the Issuer in
any way other than pursuant to Standard Securitization Undertakings, or (iv) subjects
any property or asset of the Issuer or any other Restricted Subsidiary of the Issuer,
directly or indirectly, contingently or otherwise, to the satisfaction thereof, other than
pursuant to Standard Securitization Undertakings;

(2)

with which neither the Issuer nor any other Restricted Subsidiary of the Issuer has any
contract, agreement, arrangement or understanding other than on terms which the Issuer
reasonably believes to be no less favorable to the Issuer or such Restricted Subsidiary
than those that might be obtained at the time from Persons that are not Affiliates of the
Issuer; and

(3)

to which neither the Issuer nor any other Restricted Subsidiary of the Issuer has any
obligation to maintain or preserve such entity’s financial condition or cause such entity
to achieve certain levels of operating results.
Any such designation by the Board of Directors of the Issuer shall be evidenced to the
Agent by filing with the Agent a copy of the resolution of the Board of Directors of the
Issuer giving effect to such designation and an Officer’s Certificate certifying that such
designation complied with the foregoing conditions.

“Refinance” means refinance, refund, replace, renew, repay, modify, restate, defer, substitute,
supplement, reissue, resell, extend or increase (including pursuant to any defeasance or
discharge mechanism) and the terms “refinances,” “refinanced” and “refinancing” as used for
any purpose in this Agreement shall have a correlative meaning.
“Refinancing Indebtedness” means Indebtedness that is Incurred to refund, refinance,
replace, exchange, renew, repay or extend (including pursuant to any defeasance or discharge
mechanism) any Indebtedness existing on the date of this Agreement or Incurred in complia nce
with this Agreement (including Indebtedness of the Issuer that refinances Indebtedness of any
Restricted Subsidiary and Indebtedness of any Restricted Subsidiary that refina nces
Indebtedness of the Issuer or another Restricted Subsidiary) including Indebtedness that
refinances Refinancing Indebtedness; provided, however, that:
(1)

if the Indebtedness being refinanced constitutes Subordinated Indebtedness or Senior
Secured Indebtedness, the Refinancing Indebtedness has a final Stated Maturity at the
time such Refinancing Indebtedness is Incurred that is the same as or later than the final
Stated Maturity of the Indebtedness being refinanced or, if shorter, the date within
paragraph (a) of the definition of “Termination Date”;

(2)

such Refinancing Indebtedness is Incurred in an aggregate principal amount (or if
issued with original issue discount, an aggregate issue price) that is equal to or less than
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the sum of the aggregate principal amount (or if issued with original issue discount, the
aggregate accreted value) then outstanding of the Indebtedness being refinanced (plus,
without duplication, any additional Indebtedness Incurred to pay interest or premiums
required by the instruments governing such existing Indebtedness and costs, expenses
and fees Incurred in connection therewith); and
(3)

if the Indebtedness being refinanced is expressly subordinated to the Notes or the
Guarantees, such Refinancing Indebtedness is subordinated to the Notes or the
Guarantees on terms at least as favorable to the Noteholders as those contained in the
documentation governing the Indebtedness being refinanced,

provided, however, that Refinancing Indebtedness shall not include Indebtedness of the Issuer
or a Restricted Subsidiary that refinances Indebtedness of an Unrestricted Subsidiary or
Indebtedness of the Issuer or a UK&I Subsidiary that refinances Indebtedness of a Non
UK&I Subsidiary, and provided, further, that the provisions of clause (3) above would not
operate to preclude the refinancing of Indebtedness with Indebtedness that is secured with a
preferential security status (excluding, for the avoidance of doubt, super priority status or
which is otherwise senior to or pari passu with the Super Senior Facility Agreement in
respect of any Recoveries and (following an Acceleration Event) right of payment) (each as
defined in the Intercreditor Agreement (or, in the case of a replacement intercreditor
agreement, substantially as defined in the Intercreditor Agreement)) if such security is
otherwise permitted pursuant to this Agreement.
“Related Person” with respect to any Permitted Holder means:
(1)

any controlling equityholder or Subsidiary of such Person; or

(2)

in the case of an individual, any spouse, family member or relative of such individ ua l,
any trust or partnership for the benefit of one or more of such individual and any such
spouse, family member or relative, or the estate, executor, administrator, committee or
beneficiaries of any thereof; or

(3)

any trust, corporation, partnership or other Person for which one or more of the
Permitted Holders and other Related Persons of any thereof constitute the beneficiar ies,
stockholders, partners or owners thereof, or Persons beneficially holding in the
aggregate a majority (or more) controlling interest therein; or

(4)

in the case of the Initial Investors any investment fund or vehicle managed, sponsored
or advised by such Person or any successor thereto, or by any Affiliate of such Person
or any such successor.

“Related Taxes” means:
(1)

any Taxes, including sales, use, transfer, rental, ad valorem, value added, stamp ,
property, consumption, franchise, license, capital, registration, business, customs, net
worth, gross receipts, excise, occupancy, intangibles or similar Taxes (other than (x)
Taxes measured by income and (y) withholding imposed on payments made by any
Parent Holding Company), required to be paid (provided such Taxes are in fact paid)
by any Parent Holding Company by virtue of its:
(a)
being organized or having Capital Stock outstanding (but not by virtue of
owning stock or other equity interests of any corporation or other entity other
than, directly or indirectly, the Issuer or any of the Issuer’s Subsidiaries);
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(2)

(b)

issuing or holding Subordinated Shareholder Funding;

(c)

being a Parent Holding Company, directly or indirectly, of the Issuer or any of
the Issuer’s Subsidiaries;

(d)

receiving dividends from or other distributions in respect of the Capital Stock
of, directly or indirectly, the Issuer or any of the Issuer’s Subsidiaries; or

(e)

having made any payment in respect to any of the items for which the Issuer is
permitted to make payments to any Parent Holding Company pursuant to
Section 1.2 (Limitation on Restricted Payments); or

if and for so long as the Issuer is a member of a group filing a consolidated or combined
tax return with any Parent Holding Company, any Taxes measured by income for which
such Parent Holding Company is liable up to an amount not to exceed with respect to
such Taxes the amount of any such Taxes that the Issuer and its Subsidiaries would
have been required to pay on a separate company basis or on a consolidated basis if the
Issuer and its Subsidiaries had paid tax on a consolidated, combined, group, affiliated
or unitary basis on behalf of an affiliated group consisting only of the Issuer and its
Subsidiaries.

“Restricted Investment” means any Investment other than a Permitted Investment.
“Restricted Subsidiary” means any Subsidiary of the Issuer other than an Unrestricted
Subsidiary.
“ROFR/ROLR Requirements” means that:
(1)

the Issuer must first offer to (i) each Noteholder and each Affiliate or Related Fund of
a Noteholder and (ii) each holder of the Senior Secured Notes and each Affiliate or
Related Fund of such noteholder (each a “Relevant Noteholder”) in writing (“Writte n
Offer”) the opportunity to participate (on a pro rata basis with respect to their holdings
of the Notes and the Senior Secured Notes as a proportion of the aggregate of the Notes
and the Senior Secured Notes as of the date of the offer) in the Incurrence of any
Indebtedness for borrowed money by the Issuer or any other member of the Group in
reliance of Section 1.1 (Limitation on Indebtedness) of Schedule 12 (Incurrence
Covenants) on the terms proposed by the Issuer for such Indebtedness (“Relevant Debt
Incurrence”);

(2)

if a Relevant Noteholder responds to the Written Offer and agrees to participate in, and
is able to participate in, that Incurrence on the terms proposed by the Issuer for such
Relevant Debt Incurrence (provided that, if a Relevant Noteholder does not respond to
the Issuer’s Written Offer within fifteen Business Days of receiving it, such Relevant
Noteholder will be deemed to have declined the opportunity to participate in such
requested Relevant Debt Incurrence), such participation shall be assumed by such
Relevant Noteholder; and

(3)

if a Relevant Noteholder declines, or is deemed to decline, the opportunity to participate
in a requested Relevant Debt Incurrence, the Issuer may offer the opportunity to
participate in such Relevant Debt Incurrence to any other bank, financial institutio n,
trust, fund or other entity (“Third Party Financier”) on terms that are no less benefic ia l
to the Issuer or relevant member of the Group as those offered to the Relevant
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Noteholders, provided that if any offer to participate in such Relevant Debt Incurrence
on the terms proposed by the Issuer for such Relevant Debt Incurrence are received by
any Third Party Financier (“Third Party Financier Offer”), it shall be a condition to
the Issuer accepting such Third Party Financier Offer from any Third Party Financier
that the Relevant Noteholders are first offered the opportunity to participate (on a pro
rata basis as of the date of the Matched Written Offer (defined below)) in the Relevant
Debt Incurrence on terms consistent with those set out in the Third Party Financier
Offer (“Matched Written Offer”), and such Relevant Noteholders decline to
participate in the Relevant Debt Incurrence on the terms of the Matched Written Offer
(provided that, if a Relevant Noteholder does not respond to the Issuer’s Matched
Written Offer within fifteen Business Days of receiving it, such Relevant Noteholder
will be deemed to have declined the opportunity to participate in such requested
Relevant Debt Incurrence). If a Relevant Noteholder responds to the Matched Written
Offer and agrees to participate in, and is able to participate in, that Incurrence on the
terms proposed by the Issuer for such Relevant Debt Incurrence, such participation shall
be assumed by such Relevant Noteholder.
“S&P” means Standard & Poor’s Investors Ratings Services or any of its successors or assigns
that is a Nationally Recognized Statistical Rating Organization.
“SEC” means the U.S. Securities and Exchange Commission or any successor thereto.
“Securities Act” means the U.S. Securities Act of 1933, as amended, and the rules and
regulations of the SEC promulgated thereunder, as amended.
“Security Documents” means the Intercreditor Agreement, and each collateral pledge
agreement, security assignment agreement or other document under which Collateral is
pledged to secure the obligations of the Obligors under the Finance Documents.
“Senior Management” means the officers, directors, and other members of senior
management of the Issuer or any of its Subsidiaries, who at any date beneficially own or have
the right to acquire, directly or indirectly, Capital Stock of the Issuer or any Parent Holding
Company and with an equity investment in excess of £250,000.
“Senior Secured Indebtedness” means any Indebtedness secured by a Lien on the Collateral
on a basis pari passu with the Super Senior Facility Agreement, the Facilities and/or the Senior
Secured Notes, in each case, subject to and in accordance with the Intercreditor Agreement.
“Significant Subsidiary” means any Restricted Subsidiary that meets any of the following
conditions:
(1)

the Issuer’s and its Restricted Subsidiaries’ investments in and advances to the
Restricted Subsidiary exceed 10% of the total assets of the Issuer and its Restricted
Subsidiaries on a consolidated basis as of the end of the most recently completed fiscal
year;

(2)

the Issuer’s and its Restricted Subsidiaries’ proportionate share of the total assets (after
intercompany eliminations) of the Restricted Subsidiary exceeds 10% of the total assets
of the Issuer and its Restricted Subsidiaries on a consolidated basis as of the end of the
most recently completed fiscal year; or
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(3)

the Issuer’s and its Restricted Subsidiaries’ equity in the income from continuing
operations before income taxes, extraordinary items and cumulative effect of a change
in accounting principle of the Restricted Subsidiary exceeds 10% of such income of the
Issuer and its Restricted Subsidiaries on a consolidated basis for the most recently
completed fiscal year.

“Similar Business” means any businesses, services or activities in any sector engaged in by
the Issuer or any of its Subsidiaries or any Associates on the Restructuring Effective Date (as
defined in the Super Senior Facility Agreement) and any businesses, services and activities
engaged in by the Issuer or any of its Subsidiaries or any Associates that are related,
complementary, incidental, ancillary or similar to any of the foregoing or are extensions or
developments of any thereof.
“Standard Securitization Undertakings” means representations, warranties, covenants,
indemnities and guarantees of performance entered into by the Issuer or any Subsidiary of the
Issuer which the Issuer has determined in good faith to be customary in a Receivables
Financing, including those relating to the servicing of the assets of a Receivables Subsidiary,
it being understood that any Receivables Repurchase Obligation shall be deemed to be a
Standard Securitization Undertaking.
“Stated Maturity” means, with respect to any security, the date specified in such security as
the fixed date on which the payment of principal of such security is due and payable, includ ing
pursuant to any mandatory redemption provision, but shall not include any continge nt
obligations to repay, redeem or repurchase any such principal prior to the date origina lly
scheduled for the payment thereof.
“Sterling Equivalent” means, with respect to any monetary amount in a currency other than
pound sterling, at any time of determination thereof by the Issuer or the Agent, the amount of
pound sterling obtained by converting such currency other than pound sterling involved in such
computation into pound sterling at the spot rate for the purchase of pound sterling with the
applicable currency other than pound sterling as published in The Financial Times in the
“Currency Rates” section (or, if The Financial Times is no longer published, or if such
information is no longer available in The Financial Times, such source as may be selected in
good faith by the Issuer) on the date of such determination.
“Subordinated Indebtedness” means, with respect to any person, any Indebtedness (whether
outstanding on the Restructuring Effective Date or thereafter Incurred) which is expressly
subordinated in right of payment to the Notes and the Senior Secured Notes or the Guarantees
pursuant to a written agreement (and for the avoidance of doubt, for the purposes of this
Agreement (a) Indebtedness shall not be considered subordinated in right of payment solely
because it is unsecured, or secured on a junior basis to or entitled to proceeds from security
enforcement after, other Indebtedness and (b) Senior Secured Indebtedness shall not constitute
Subordinated Indebtedness).
“Subordinated Shareholder Funding” means, collectively, any funds provided to the Issuer
by Holdco in exchange for or pursuant to any security, instrument or agreement other than
Capital Stock, in each case issued to and held by Holdco, including, for the avoidance of doubt,
any preferred equity or subordinated loans to be issued by the Issuer in connection with the
Restructuring, together with any such security, instrument or agreement and any other security
or instrument other than Capital Stock issued in payment of any obligation under any
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Subordinated Shareholder Funding; provided, however, that such Subordinated Shareholder
Funding:
(1)

does not mature or require any amortization, redemption or other repayment of principa l
or any sinking fund payment prior to the first anniversary of the Stated Maturity of the
Notes (other than through conversion or exchange of such funding into Capital Stock
(other than Disqualified Stock) of the Issuer or any funding meeting the requirements
of this definition);

(2)

does not require, prior to the first anniversary of the Stated Maturity of the Notes,
payment of cash interest, cash withholding amounts or other cash gross-ups, or any
similar cash amounts;

(3)

contains no change of control or similar provisions and does not accelerate and has no
right to declare a default or event of default or take any enforcement action or otherwise
require any cash payment, in each case, prior to the first anniversary of the Stated
Maturity of the Notes;

(4)

does not provide for or require any security interest or encumbrance over any asset of
the Issuer or any of its Subsidiaries; and

(5)

pursuant to its terms is fully subordinated and junior in right of payment to the Notes
pursuant to subordination, payment blockage and enforcement limitation terms which
are customary in all material respects for similar funding.

“Subsidiary” means, with respect to any Person:
(1)

any corporation, association, or other business entity (other than a partnership, joint
venture, limited liability company or similar entity) of which more than 50% of the total
voting power of shares of Capital Stock entitled (without regard to the occurrence of
any contingency) to vote in the election of directors, managers or trustees thereof is at
the time of determination owned or controlled, directly or indirectly, by such Person or
one or more of the other Subsidiaries of that Person or a combination thereof; or

(2)

any partnership, joint venture, limited liability company or similar entity of which:

(3)

more than 50% of the capital accounts, distribution rights, total equity and voting
interests or general or limited partnership interests, as applicable, are owned or
controlled, directly or indirectly, by such Person or one or more of the other
Subsidiaries of that Person or a combination thereof whether in the form of
membership, general, special or limited partnership interests or otherwise; and

(4)

such Person or any Subsidiary of such Person is a controlling general partner or
otherwise controls such entity.

“Subsidiary Guarantor” means a Guarantor that is a Restricted Subsidiary of the Company.
“Successor Parent Holding Company” with respect to any Person means any other Person
with more than 50% of the total voting power of the Voting Stock of which is, at the time the
first Person becomes a Subsidiary of such other Person, “beneficially owned” (as defined
below) by one or more Persons that “beneficially owned” (as defined below) more than 50%
of the total voting power of the Voting Stock of the first Person immediately prior to the first
Person becoming a Subsidiary of such other Person. For purposes hereof, “beneficially own”
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has the meaning correlative to the term “beneficial owner,” as such term is defined in Rules
13d-3 and 13d-5 under the Exchange Act (as in effect on the Issue Date).
“Tax Sharing Agreement” means any tax sharing or profit and loss pooling or similar
agreement with customary or arm’s-length terms entered into with any Parent Holding
Company or Unrestricted Subsidiary, as the same may be amended, supplemented, waived or
otherwise modified from time to time in accordance with the terms thereof and of this
Agreement.
“Temporary Cash Investments” means any of the following:
(1)

any investment in direct obligations of, or obligations guaranteed by, (i) the United
States of America or Canada, (ii) any Permissible Jurisdiction, (iii) Switzerland or
Norway, (iv) any country in whose currency funds are being held specifically pending
application in the making of an investment or capital expenditure by the Issuer or a
Restricted Subsidiary in that country with such funds or (v) any agency or
instrumentality of any such country or member state; or

(2)

direct obligations of any country recognized by the United States of America rated at
least “A” by S&P or “A-1” by Moody’s (or, in either case, the equivalent of such rating
by such organization or, if no rating of S&P or Moody’s then exists, the equivalent of
such rating by any Nationally Recognized Statistical Rating Organization);

(3)

overnight bank deposits, and investments in time deposit accounts, certificates of
deposit, bankers’ acceptances and money market deposits (or, with respect to foreign
banks, similar instruments) maturing not more than one year after the date of acquisitio n
thereof issued by:
(a)

any lender under the Super Senior Facility Agreement;

(f)

any institution authorized to operate as a bank in any of the countries or member
states referred to in subclause (1)(a) above; or

(g)

any bank or trust company organized under the laws of any such country or
member state or any political subdivision thereof, in each case, having capital
and surplus aggregating in excess of £250 million (or the foreign currency
equivalent thereof) and whose long-term debt is rated at least “A” by S&P or
“A-2” by Moody’s (or, in either case, the equivalent of such rating by such
organization or, if no rating of S&P or Moody’s then exists, the equivalent of
such rating by any Nationally Recognized Statistical Rating Organization) at
the time such Investment is made;

(4)

repurchase obligations with a term of not more than 30 days for underlying securities
of the types described in clause (1) or (2) above entered into with a Person meeting the
qualifications described in clause (2) above;

(5)

Investments in commercial paper, maturing not more than 270 days after the date of
acquisition, issued by a Person (other than the Issuer or any of its Subsidiaries), with a
rating at the time as of which any Investment therein is made of “P-2” (or higher)
according to Moody’s or “A-2” (or higher) according to S&P (or, in either case, the
equivalent of such rating by such organization or, if no rating of S&P or Moody’s then
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exists, the equivalent of such rating by any Nationally Recognized Statistica l Rating
Organization);
(6)

Investments in securities maturing not more than one year after the date of acquisitio n
issued or fully guaranteed by any state, commonwealth or territory of the United States
of America, Canada, any Permissible Jurisdiction or Switzerland, Norway or by any
political subdivision or taxing authority of any such state, commonwealth, territory,
country or member state, and rated at least “BBB” by S&P or “Baa3” by Moody’s (or,
in either case, the equivalent of such rating by such organization or, if no rating of S&P
or Moody’s then exists, the equivalent of such rating by any Nationally Recognized
Statistical Rating Organization);

(7)

bills of exchange issued in the United States, Canada, a Permissible Jurisdictio n,
Switzerland, Norway or Japan eligible for rediscount at the relevant central bank and
accepted by a bank (or any dematerialized equivalent);

(8)

any money market deposit accounts issued or offered by a commercial bank organized
under the laws of a country that is a member of the Organization for Economic Cooperation and Development, in each case, having capital and surplus in excess of £250
million (or the foreign currency equivalent thereof) or whose long term debt is rated at
least “A” by S&P or “A2” by Moody’s (or, in either case, the equivalent of such rating
by such organization or, if no rating of S&P or Moody’s then exists, the equivalent of
such rating by any Nationally Recognized Statistical Rating Organization) at the time
such Investment is made;

(9)

investment funds investing 95% of their assets in securities of the type described in
clauses (1) through

(10)

above (which funds may also hold reasonable amounts of cash pending investme nt
and/or distribution); and

(11)

investments in money market funds complying with the risk limiting conditions of Rule
2a-7 (or any successor rule) of the SEC under the U.S. Investment Company Act of
1940, as amended.

“UK Government Securities” means direct obligations of, or obligations guaranteed by, the
United Kingdom, and the payment for which the United Kingdom pledges its full faith and
credit.
“Uniform Commercial Code” means the New York Uniform Commercial Code.
“Unrestricted Subsidiary” means:
(1)

any Subsidiary of the Issuer that at the time of determination is an Unrestricted
Subsidiary (as designated by the Board of Directors of the Issuer in the manner provided
below); and

(2)

any Subsidiary of an Unrestricted Subsidiary.

The Board of Directors of the Issuer may designate any Non UK&I Subsidiary of the Issuer
(including any newly acquired or newly formed Subsidiary or a Person becoming a Subsidiary
through merger, consolidation or other business combination transaction, or Investment therein
but not including the Issuer or the Company) to be an Unrestricted Subsidiary only if:
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(1)

such Subsidiary or any of its Subsidiaries does not own any Capital Stock or
Indebtedness of, or own or hold any Lien on any property of, the Issuer or any other
Subsidiary of the Issuer which is not a Subsidiary of the Subsidiary to be so designated
or otherwise an Unrestricted Subsidiary, or own or is the licensee of an exclusive or
non-terminable licensee of any Owned IP that is not listed in the Trademark Schedule
and used in connection with the business of the Group; and

(2)

such designation and the Investment of the Issuer in such Subsidiary complies with
Section 1.2 (Limitation on Restricted Payments); and

(3)

any agreement, contract, arrangement or understanding between such Unrestricted
Subsidiary and the Issuer or any Restricted Subsidiary constitutes an Affiliate
Transaction that complies with Section 1.6 (Limitation on Affiliate Transactions).

Any such designation by the Board of Directors of the Issuer shall be evidenced to the Agent
by filing with the Agent a resolution of the Board of Directors of the Issuer giving effect to
such designation and an Officer’s Certificate certifying that such designation complies with the
foregoing conditions.
The Board of Directors of the Issuer may designate any Unrestricted Subsidiary to be a
Restricted Subsidiary; provided, that immediately after giving effect to such designation (1) no
Default or Event of Default would result therefrom and (2) any Indebtedness of such
Unrestricted Subsidiary would be permitted to be Incurred pursuant to the second paragraph of
Section 1.1 (Limitation on Indebtedness). Any such designation by the Board of Directors of
the Issuer shall be evidenced to the Agent by promptly filing with the Agent a copy of the
resolution of such Board of Directors giving effect to such designation or an Officer’s
Certificate certifying that such designation complied with the foregoing provisions.
Notwithstanding the foregoing, the Issuer may not designate any UK&I Subsidiary or any
Obligor as an Unrestricted Subsidiary.
“U.S. GAAP” means generally accepted accounting principles in the United States of America
as in effect from time to time.
“Voting Stock” of a Person means all classes of Capital Stock of such Person then outstanding
and normally entitled to vote in the election of directors.
“Wholly Owned Subsidiary” means a Restricted Subsidiary of the Issuer, all of the Voting
Stock of which (other than directors’ qualifying shares or shares required by any applicable
law or regulation to be held by a Person other than the Issuer or another Wholly Owned
Subsidiary) is owned by the Issuer or another Wholly Owned Subsidiary.
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SCHEDULE 15
FORM OF CONFIDENTIALITY UNDERTAKING
[Letterhead of Potential Purchaser]
Date: [

]

To:
[insert name of Seller]

Re:

The Agreement

Company:
Date:
Amount:
Agent:

(the “Issuer”)

Dear Sirs
We are considering acquiring an interest in the Agreement which, subject to the Agreement,
may be by way of novation, assignment, the entering into, whether directly or indirectly, of a
sub-participation or any other transaction under which payments are to be made or may be
made by reference to one or more Finance Documents and/or one or more Obligors or by way
of investing in or otherwise financing, directly or indirectly, any such novation, assignme nt,
sub-participation or other transaction (the “Acquisition”). In consideration of you agreeing to
make available to us certain information, by our signature of this letter we agree as follows
(acknowledged and agreed by you by your signature of a copy of this letter):
1.

CONFIDENTIALITY UNDERTAKING
We undertake (a) to keep all Confidential Information confidential and not to disclose
it to anyone, save to the extent permitted by paragraph 2 below and to ensure that all
Confidential Information is protected with security measures and a degree of care that
would apply to our own confidential information and (b) until the Acquisition is
completed to use the Confidential Information only for the Permitted Purpose.

2.

PERMITTED DISCLOSURE
You agree that we may disclose:

2.1

to any of our Affiliates and any of our or their officers, directors, employees,
professional advisers and auditors such Confidential Information as we shall consider
appropriate if any person to whom the Confidential Information is to be given pursuant
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to this paragraph 2.1 is informed in writing of its confidential nature and that some or
all of such Confidential Information may be price-sensitive information, except that
there shall be no such requirement to so inform if the recipient is subject to professiona l
obligations to maintain the confidentiality of the information or is otherwise bound by
requirements of confidentiality in relation to the Confidential Information;
2.2

subject to the requirements of the Agreement, to any person:
(a)

to (or through) whom we assign or transfer (or may potentially assign or
transfer) all or any of our rights and/or obligations which we may acquire under
the Agreement such Confidential Information as we shall consider appropriate
if the person to whom the Confidential Information is to be given pursuant to
this sub-paragraph (a) of paragraph 2.2 has delivered a letter to us in equivale nt
form to this letter;

(b)

with (or through) whom we enter into (or may potentially enter into) any subparticipation in relation to, or any other transaction under which payments are
to be made or may be made by reference to the Agreement or any Obligor such
Confidential Information as we shall consider appropriate if the person to whom
the Confidential Information is to be given pursuant to this sub-paragraph (b) of
paragraph 2.2 has delivered a letter to us in equivalent form to this letter;

(c)

to whom information is required or requested to be disclosed by any
governmental, banking, taxation or other regulatory authority or similar body,
the rules of any relevant stock exchange or pursuant to any applicable law or
regulation such Confidential Information as we shall consider appropriate; and

2.3

notwithstanding paragraphs 2.1 and 2.2. above, Confidential Information to such
persons to whom, and on the same terms as, a Finance Party is permitted to disclose
Confidential Information under the Agreement, as if such permissions were set out in
full in this letter and as if references in those permissions to Finance Party were
references to us.

3.

NOTIFICATION OF DISCLOSURE
We agree (to the extent permitted by law and regulation) to inform you:

3.1

of the circumstances of any disclosure of Confidential Information made pursuant to
sub-paragraph (c) of paragraph 2.2 above except where such disclosure is made to any
of the persons referred to in that paragraph during the ordinary course of its supervisor y
or regulatory function; and

3.2

upon becoming aware that Confidential Information has been disclosed in breach of
this letter.

4.

RETURN OF COPIES
If we do not enter into the Acquisition and you so request in writing, we shall return or
destroy all Confidential Information supplied by you to us and destroy or permanently
erase (to the extent technically practicable) all copies of Confidential Information made
by us and use our reasonable endeavours to ensure that anyone to whom we have
supplied any Confidential Information destroys or permanently erases (to the extent
236

technically practicable) such Confidential Information and any copies made by them,
in each case save to the extent that we or the recipients are required to retain any such
Confidential Information by any applicable law, rule or regulation or by any competent
judicial, governmental, supervisory or regulatory body or in accordance with interna l
policy, or where the Confidential Information has been disclosed under sub-paragraph
(c) of paragraph 2.2 above.
5.

CONTINUING OBLIGATIONS
The obligations in this letter are continuing and, in particular, shall survive and remain
binding on us until (a) if we become a party to the Agreement as a lender of record, the
date on which we become such a party to the Agreement; (b) if we enter into the
Acquisition but it does not result in us becoming a party to the Agreement as a lend er
of record, the date falling twelve months after the date on which all of our rights and
obligations contained in the documentation entered into to implement the Acquisitio n
have terminated; or (c) in any other case the date falling twelve months after the date
of our final receipt (in whatever manner) of any Confidential Information.

6.

NO REPRESENTATION; CONSEQUENCES OF BREACH, ETC
We acknowledge and agree that:

6.1

neither you, nor any member of the Group nor any of your or their respective officers,
employees or advisers (each a “Relevant Person”) (i) make any representation or
warranty, express or implied, as to, or assume any responsibility for, the accuracy,
reliability or completeness of any of the Confidential Information or any other
information supplied by you or the assumptions on which it is based or (ii) shall be
under any obligation to update or correct any inaccuracy in the Confidentia l
Information or any other information supplied by you or be otherwise liable to us or
any other person in respect of the Confidential Information or any such informatio n;
and

6.2

you or members of the Group may be irreparably harmed by the breach of the terms of
this letter and damages may not be an adequate remedy; each Relevant Person may be
granted an injunction or specific performance for any threatened or actual breach of the
provisions of this letter by us.

7.

ENTIRE AGREEMENT: NO WAIVER; AMENDMENTS, ETC

7.1

This letter constitutes the entire agreement between us in relation to our obligatio ns
regarding Confidential Information and supersedes any previous agreement, whether
express or implied, regarding Confidential Information.

7.2

No failure to exercise, nor any delay in exercising, any right or remedy under this letter
will operate as a waiver of any such right or remedy or constitute an election to affir m
this letter. No election to affirm this letter will be effective unless it is in writing. No
single or partial exercise of any right or remedy will prevent any further or other
exercise or the exercise of any other right or remedy under this letter.

7.3

The terms of this letter and our obligations under this letter may only be amended or
modified by written agreement between us.
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8.

INSIDE INFORMATION
We acknowledge that some or all of the Confidential Information is or may be pricesensitive information and that the use of such information may be regulated or
prohibited by applicable legislation including securities law relating to insider dealing
and market abuse and we undertake not to use any Confidential Information for any
unlawful purpose.

9.

NATURE OF UNDERTAKINGS
The undertakings given by us under this letter are given to you and are also given for
the benefit of the Issuer and each other member of the Group.

10.

THIRD PARTY RIGHTS

10.1

Subject to this paragraph 10 and to paragraphs 6 and 9, a person who is not a party to
this letter has no right under the Contracts (Rights of Third Parties) Act 1999 (the
“Third Parties Act”) to enforce or to enjoy the benefit of any term of this letter.

10.2

The Relevant Persons may enjoy the benefit of the terms of paragraphs 6 and 9 subject
to and in accordance with this paragraph 10 and the provisions of the Third Parties Act.

10.3

Notwithstanding any provisions of this letter, the parties to this letter do not require the
consent of any Relevant Person to rescind or vary this letter at any time.

11.

GOVERNING LAW AND JURISDICTION

11.1

This letter (including the agreement constituted by your acknowledgement of its terms)
(the “Letter”) and any non-contractual obligations arising out of or in connection with
it (including any non-contractual obligations arising out of the negotiation of the
transaction contemplated by this Letter) are governed by English law.

11.2

The courts of England have non-exclusive jurisdiction to settle any dispute arising out
of or in connection with this Letter (including a dispute relating to any non-contractua l
obligation arising out of or in connection with either this Letter or the negotiation of
the transaction contemplated by this Letter).

12.

DEFINITIONS
In this letter (including the acknowledgement set out below) terms defined in the
Agreement shall, unless the context otherwise requires, have the same meaning and:
“Confidential Information” means all information relating to the Issuer, any Obligor,
the Group, the Finance Documents, [the/a] Facility and/or the Acquisition which is
provided to us in relation to the Finance Documents or [the/a] Facility by you or any of
your affiliates or advisers, in whatever form, and includes information given orally and
any document, electronic file or any other way of representing or recording informa tio n
which contains or is derived or copied from such information but excludes informa tio n
that:
(a)

is or becomes public information other than as a direct or indirect result of any
breach by us of this letter; or
238

(b)

is identified in writing at the time of delivery as non-confidential by you or your
advisers; or

(c)

is known by us before the date the information is disclosed to us by you or any
of your affiliates or advisers or is lawfully obtained by us after that date, from a
source which is, as far as we are aware, unconnected with the Group and which,
in either case, as far as we are aware, has not been obtained in breach of, and is
not otherwise subject to, any obligation of confidentiality.

“Group” means the Issuer and its subsidiaries for the time being (as such term is
defined in the Companies Act 2006).
“Permitted Purpose” means considering and evaluating whether to enter into the
Acquisition.
Please acknowledge your agreement to the above by signing and returning the enclosed copy.
Yours faithfully

.......................................................................
For and on behalf of
[Potential Purchaser]

To:

[Potential Purchaser]

We acknowledge and agree to the above:

.......................................................................
For and on behalf of
[Seller]
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SCHEDULE 16
FORM OF SUBSTITUTE AFFILIATE NOTEHOLDER DESIGNATION NOTICE

To:

[●] as Agent for itself and each of the other parties to the Notes Purchase Agreement
referred to below.

Cc:

The Issuer

From: [Designating Noteholder] (the “Designating Noteholder”)
Dated: [●]

Dear Sirs
[  ] – £144,044,321 Notes Purchase Agreement dated [●] (as amended from time to
time) (the “Notes Purchase Agreement”)
2.

We refer to the Notes Purchase Agreement. Terms defined in the Notes Purchase
Agreement have the same meaning in this Designation Notice.

3.

We hereby designate our Affiliate details of which are given below as a Substitute
Affiliate Noteholder in respect of any Notes required to be advanced to [specify name
of borrower or refer to all borrowers in a particular jurisdiction etc] (“Designated
Notes”).

4.

The details of the Substitute Affiliate Noteholder are as follows: Name:
Facility Office:
Fax Number:
Attention:
Jurisdiction of Incorporation:

5.

By countersigning this notice below the Substitute Affiliate Noteholder agrees to
become a Substitute Affiliate Noteholder in respect of Designated Notes as indicated
above and agrees to be bound by the terms of the Notes Purchase Agreement
accordingly.

6.

This Designation Notice and any non-contractual obligations arising out of or in
connection with it are governed by English law.

………………………………………………
For and on behalf of
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[Designating Noteholder]
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We acknowledge and agree to the terms of the above.

………………………………………………
For and on behalf of
[Substitute Affiliate Noteholder]

We acknowledge the terms of the above.

………………………………………………
For and on behalf of
The Agent
Dated
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SCHEDULE 17
FORM OF NOTES CERTIFICATE
[•] (the Issuer)
(incorporated under the laws of [the Baliwick of Jersey])
GBP [•] [[Facility [A]/[B]]/[C] Note
due on [Insert Termination Date]
issued subject to the terms and conditions set out below

This certificate (the "Certificate") certifies that [•] of [•] (the "Registered Holder") is, as at
the date hereof, registered as the holder of £[PRINCIPAL AMOUNT] of the Facility
[A]/[B]]/[C] Notes referred to above (the "Notes") of Wheel Bidco Limited (the "Issuer"). The
Notes are issued with the benefit of and subject to the provisions of the Notes Purchase
Agreement dated on or about [•] 2020 between, among others, the Issuer and Global Loan
Agency Services Limited as Agent (the "Agreement"), a copy of which is available from the
registered office of the Issuer. Expressions defined in the Agreement have the same meanings
in this Certificate.
The Issuer promises to pay to, or to the order of, the Registered Holder of the Notes represented
by this Certificate (subject to surrender of this Certificate if no further payment falls to be made
in respect of such Notes) on the Termination Date (or on such earlier date as specified in the
Agreement) the amount payable upon redemption specified in the Agreement in respect of the
Notes represented by this Certificate and to pay interest in respect of such Notes from the Notes
Subscription Date in arrears at the rates, in the amounts and on the dates for payment specified
in the Agreement together with such other sums and additional amounts (if any) as may be
specified in the Agreement.
For the purposes of this Certificate:
1.

the Issuer certifies that the Registered Holder is, at the date hereof, entered in the Notes
Register as the holder of the Notes represented by this Certificate;

2.

this Certificate is evidence of entitlement only and is not a document of title.
Entitlements are determined by the Notes Register and only the Registered Holder is
entitled to payment in respect of this Note Certificate;

3.

title to the Notes represented by this Certificate passes only on due registration on the
Notes Register; and

4.

only the holder of the Notes represented by this Certificate is entitled to payments in
respect of the Notes represented by this Certificate.

This Certificate shall not become valid for any purpose until authenticated by or on behalf of
the Agent.
THE FOLLOWING INFORMATION IS SUPPLIED SOLELY FOR U.S. FEDERAL INCOME TAX
PURPOSES. THIS NOTE WAS ISSUED WITH “ORIGINAL ISSUE DISCOUNT” (“OID”) WITHIN
THE MEANING OF SECTION 1273 OF THE INTERNAL REVENUE CODE OF 1986, AS
AMENDED (THE “CODE”), AND THIS LEGEND IS REQUIRED BY SECTION 1275(c) OF THE
[Project Penzance – Signature page to NPA]

CODE. HOLDERS MAY OBTAIN INFORMATION REGARDING THE AMOUNT OF ANY OID,
THE ISSUE PRICE, THE ISSUE DATE, AND THE YIELD TO MATURITY RELATING TO THE
NOTES BY CONTACTING THE CHIEF FINANCIAL OFFICER OF THE ISSUER AT C/O ANDY
PELLINGTON, Andy.Pellington@pizzaexpress.com.
THE NOTES REPRESENTED BY THIS NOTE CERTIFICATE HAS NOT BEEN AND WILL NOT
BE REGISTERED UNDER THE U.S. SECURITIES ACT OF 1933, AS AMENDED (THE ‘‘U.S.
SECURITIES ACT’’), OR THE SECURITIES LAWS OF ANY STATE OR OTHER
JURISDICTION. NEITHER THIS SECURITY NOR ANY INTEREST OR PARTICIPATION
HEREIN MAY BE OFFERED, SOLD, ASSIGNED, TRANSFERRED, PLEDGED, ENCUMBERED
OR OTHERWISE DISPOSED OF IN THE ABSENCE OF SUCH REGISTRATION UNLESS SUCH
TRANSACTION IS EXEMPT FROM, OR NOT SUBJECT TO, THE REGISTRATION
REQUIREMENTS OF THE U.S. SECURITIES ACT.
THE NOTEHOLDER BY ITS ACCEPTANCE HEREOF (1) REPRESENTS THAT (A) IT IS A
‘‘QUALIFIED INSTITUTIONAL BUYER’’ (AS DEFINED IN RULE 144A UNDER THE U.S.
SECURITIES ACT (‘‘RULE 144A’’)) OR AN INSTITUTIONAL “ACCREDITED INVESTOR” AS
DEFINED IN RULE 501(a)(1), (2), (3) OR (7) UNDER THE SECURITIES ACT OR (B) IT IS A
NON-U.S. PERSON ACQUIRING THIS SECURITY PURSUANT TO REGULATION S UNDER
THE U.S. SECURITIES ACT, (2) AGREES THAT IT WILL NOT, ON ITS OWN BEHALF AND
ON BEHALF OF ANY INVESTOR FOR WHICH IT HAS PURCHASED SECURITIES TO, PRIOR
TO THE DATE (THE ‘‘RESALE RESTRICTION TERMINATION DATE’’) WHICH IS [IN THE
CASE OF THE RULE 144A NOTES OR NOTES SOLD TO INSTITUTIONAL ACCREDITED
INVESTOR: ONE YEAR] [IN THE CASE OF REGULATION S NOTES: 40 DAYS] (OR SUCH
SHORTER PERIOD OF TIME AS PERMITTED BY [RULE 144] [REGULATION S] UNDER THE
U.S. SECURITIES ACT OR ANY SUCCESSOR PROVISION THEREUNDER) AFTER THE
LATER OF THE ORIGINAL ISSUE DATE HEREOF AND THE LAST DATE ON WHICH THE
ISSUER OR ANY AFFILIATE OF THE ISSUER WAS THE OWNER OF THIS SECURITY (OR
ANY PREDECESSOR OF THIS SECURITY) OFFER, SELL, ASSIGN OR OTHERWISE
TRANSFER THIS SECURITY EXCEPT (A) TO THE ISSUER, THE GUARANTORS OR ANY
SUBSIDIARY THEREOF, (B) PURSUANT TO A REGISTRATION STATEMENT WHICH HAS
BEEN DECLARED EFFECTIVE UNDER THE U.S. SECURITIES ACT, (C) (I) FOR SO LONG AS
THE NOTES ARE ELIGIBLE FOR RESALE PURSUANT TO RULE 144A, TO A PERSON IT
REASONABLY BELIEVES IS A ‘‘QUALIFIED INSTITUTIONAL BUYER’’ AS DEFINED IN
RULE 144A THAT PURCHASES FOR ITS OWN ACCOUNT OR FOR THE ACCOUNT OF A
QUALIFIED INSTITUTIONAL BUYER TO WHOM NOTICE IS GIVEN THAT THE
ASSIGNMENT OR TRANSFER IS BEING MADE IN RELIANCE ON RULE 144A, OR (II) TO AN
INSTITUTIONAL “ACCREDITED INVESTOR” AS DEFINED IN RULE 501(a)(1), (2), (3) OR (7)
UNDER THE SECURITIES ACT THAT IS NOT A QUALIFIED INSTITUTIONAL BUYER AND
THAT IS AN INSTITUTIONAL ACCREDITED INVESTOR ACQUIRING THE SECURITY FOR
ITS OWN ACCOUNT OR FOR THE ACCOUNT OF ANOTHER INSTITUTIONAL ACCREDITED
INVESTOR (D) PURSUANT TO OFFERS AND SALES THAT OCCUR OUTSIDE THE UNITED
STATES IN COMPLIANCE WITH REGULATION S UNDER THE U.S. SECURITIES ACT OR (E)
PURSUANT TO ANY OTHER AVAILABLE EXEMPTION FROM THE REGISTRATION
REQUIREMENTS OF THE U.S. SECURITIES ACT, SUBJECT IN EACH OF THE FOREGOING
CASES TO ANY REQUIREMENT OF LAW THAT THE DISPOSITION OF ITS PROPERTY OR
THE PROPERTY OF SUCH INVESTOR ACCOUNT OR ACCOUNTS BE AT ALL TIMES WITHIN
ITS OR THEIR CONTROL AND IN COMPLIANCE WITH ANY APPLICABLE FOREIGN OR
STATE SECURITIES LAWS, AND ANY APPLICABLE LOCAL LAWS AND REGULATIONS
AND FURTHER SUBJECT TO THE ISSUER’S AND THE AGENT’S RIGHTS PRIOR TO ANY
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SUCH OFFER, SALE, ASSIGNMENT OR TRANSFER (I) PURSUANT TO CLAUSES (C), (D)
AND (E) TO REQUIRE THE DELIVERY OF AN OPINION OF COUNSEL, CERTIFICATIONS
AND/OR OTHER INFORMATION SATISFACTORY TO EACH OF THEM AND (II) IN EACH OF
THE FOREGOING CASES, TO REQUIRE THAT AN ASSIGNMENT AGREEMENT OR
TRANFER CERTIFICATE, IN EACH CASE, SUBSTANTIALLY IN THE FORM APPEARING IN
THE NOTES PURCHASE AGREEMENT (OR ANY OTHER FORM AGREED BETWEEN THE
ISSUER AND THE AGENT (SUCH APPROVAL NOT TO BE UNREASONABLY WITHHELD OR
DELAYED)) IS COMPLETED AND DELIVERED BY THE ASSIGNOR/TRANSFEROR AND THE
ASSIGNEE/TRANSFEREE TO THE AGENT AND (3) AGREES THAT IT WILL GIVE TO EACH
PERSON TO WHOM THIS SECURITY IS TRANSFERRED A NOTICE SUBSTANTIALLY TO
THE EFFECT OF THIS LEGEND.
THE NOTES REPRESENTED BY THIS NOTE CERTIFICATE ARE SUBJECT TO
RESTRICTIONS ON TRANSFER AND CERTAIN OTHER AGREEMENTS SET FORTH IN THE
NOTES PURCHASE AGREEMENT. A COPY OF THE NOTES PURCHASE AGREEMENT MAY
BE OBTAINED BY THE NOTEHOLDER HEREOF AT THE ISSUER’S PRINCIPAL PLACE OF
BUSINESS WITHOUT CHARGE.
The Notes and any non-contractual obligations arising out of or in connection with it are governed by
English law.
Dated as of the Notes Subscription Date, being [●]

IN WITNESS whereof the Issuer has caused this Certificate to be signed on its behalf.
SIGNED for and on behalf of
Wheel Bidco Limited
by

)
)
)
)

______________________________
Signature of authorised signatory
______________________________
Name of authorised signatory

Certificate of Authentication
This Certificate is authenticated by or on behalf of the Agent
[GLOBAL LOAN AGENCY SERVICES LIMITED]
By:

________________________
Authorised Signatory

For the purposes of authentication only.
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Signatures
ISSUER
Wheel Bidco Limited
SIGNED AS A DEED by ____________________ duly authorised signatory of
Pizzaexpress Financing 2 Plc duly authorised for and on behalf of Wheel Bidco Limited
pursuant to clause [3.1] of the Restructuring Plan

By:

Name:
Title:

IN THE PRESENCE OF:
By:

Name:
Title:
Address:
Occupation:
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ORIGINAL GUARANTORS

PizzaExpress Group Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PizzaExpress Group Limitedpursuant to clause [3.1] of
the Restructuring Plan
By:

Name:
Title:

PizzaExpress International Holdings Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PizzaExpress International Holdings Limited pursuant to
clause [3.1] of the Restructuring Plan

By:

Name:
Title:

PizzaExpress Operations Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PizzaExpress Operations Limited pursuant to clause
[3.1] of the Restructuring Plan

By:

Name:
Title:
[Project Penzance – Signature page to NPA]

PizzaExpress Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PizzaExpress Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:

PizzaExpress (Restaurants) Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PizzaExpress (Restaurants) Limited pursuant to clause
[3.1] of the Restructuring Plan
By:

Name:
Title:
PizzaExpress (Wholesale) Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PizzaExpress (Wholesale) Limited pursuant to clause
[3.1] of the Restructuring Plan
By:

Name:
Title:
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PizzaExpress Merchandising Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PizzaExpress Merchandising Limited pursuant to clause
[3.1] of the Restructuring Plan
By:

Name:
Title:

Riposte Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of Riposte Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:

Agenbite Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of Agenbite Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:
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PandoraExpress 1 Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PandoraExpress 1 Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:

PandoraExpress 2 Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PandoraExpress 2 Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:

PandoraExpress 3 Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PandoraExpress 3 Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:
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PandoraExpress 4 Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PandoraExpress 4 Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:

PandoraExpress 5 Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PandoraExpress 5 Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:

PandoraExpress 7 Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PandoraExpress 7 Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:
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PizzaExpress (Franchises) Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of PizzaExpress (Franchises) Limited pursuant to clause
[3.1] of the Restructuring Plan

By:

Name:
Title:

Pizza Express (Jersey) Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of Pizza Express (Jersey) Limited pursuant to clause [3.1]
of the Restructuring Plan
By:

Name:
Title:

Bookcash Trading Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of Bookcash Trading Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:
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Al Rollo Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of Al Rollo Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:

Hunton House Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of Hunton House Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:

Roll&Shake Limited
signed by ____________________ duly authorised signatory of Pizzaexpress Financing 2 Plc
duly authorised for and on behalf of Roll&Shake Limited pursuant to clause [3.1] of the
Restructuring Plan
By:

Name:
Title:
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ORIGINAL NOTEHOLDERS7
[List of Original Noteholders allocated Notes to be inserted.]

7

NTD: To be updated for full list of noteholders.
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AGENT
Global Loan Agency Services Limited
By:

Name:
Title:
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SECURITY AGENT
GLAS Trust Corporation Limited
By:

Name:
Title:
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COMPANIES (JERSEY) LAW 1991

PRIVATE COMPANY LIMITED BY SHARES

MEMORANDUM AND ARTICLES OF
ASSOCIATION
of
WHEEL TOPCO LIMITED
Company Number 132326
(Adopted by special resolution passed on
_____________ 2020)1

99 Bishopsgate
London EC2M 3XF
United Kingdom
Tel: +44.20.7710.1000
www.lw.com
Contact: David Wallace / Huw Thomas

1

Note to draft: Subject to ongoing tax and legal review.

EU-DOCS\29947896.6

COMPANIES (JERSEY) LAW 1991 (the “Law”)
MEMORANDUM OF ASSOCIATION
OF
WHEEL TOPCO LIMITED
(the “Company”)
a no par value limited company

1.

INTERPRETATION

Words and expressions contained in this Memorandum of Association have the same meanings as in the
Law.
2.

COMPANY NAME

The name of the Company is Wheel Topco Limited.
3.

TYPE OF COMPANY

3.1

The Company is a private company.

3.2

The Company is a no par value company.

4.

NUMBER OF SHARES

There shall be no limit on the number of shares which may be issued by the Company and if the share
capital structure of the Company is at any time divided into separate classes of share there shall be no
limit on the number of shares of any class which may be issued by the Company.
5.

LIABILITY OF MEMBERS

The liability of a member arising from the holding of a share in the Company is limited to the amount
(if any) unpaid on it.

EU-DOCS\29947896.6

TABLE OF CONTENTS
Article

Page

1.

EXCLUSION OF STANDARD TABLE...............................................................................1

2.

DEFINITIONS AND INTERPRETATION .........................................................................1

3.

SHARE CAPITAL ................................................................................................................10

4.

INCOME ................................................................................................................................10

5.

VOTING.................................................................................................................................11

6.

RETURN OF CAPITAL.......................................................................................................11

7.

REDEMPTION .....................................................................................................................11

8.

APPORTIONMENT OF CONSIDERATION ON A SALE OR AN IPO .......................12

9.

SHARE TRANSFERS: GENERAL ....................................................................................13

10.

MANDATORY OFFER........................................................................................................15

11.

DRAG ALONG RIGHTS .....................................................................................................19

12.

SQUEEZE OUT RIGHTS....................................................................................................22

13.

BENCHMARK TRANSACTION AND FAIR MARKET VALUE .................................24

14.

TRANSMISSION OF SHARES...........................................................................................25

15.

EXERCISE OF TRANSMITTEES’ RIGHTS ...................................................................26

16.

TRANSMITTEES BOUND BY PRIOR NOTICES ..........................................................26

17.

COMPANY’S LIEN OVER PARTLY PAID SHARES ....................................................26

18.

ENFORCEMENT OF THE COMPANY’S LIEN .............................................................26

19.

CALL NOTICES...................................................................................................................27

20.

LIABILITY TO PAY CALLS..............................................................................................28

21.

WHEN CALL NOTICE NEED NOT BE ISSUED............................................................28

22.

FAILURE TO COMPLY WITH CALL NOTICE: AUTOMATIC
CONSEQUENCES................................................................................................................28

23.

NOTICE OF INTENDED FORFEITURE .........................................................................29

24.

DIRECTORS’ POWER TO FORFEIT SHARES .............................................................29

25.

EFFECT OF FORFEITURE ...............................................................................................29

26.

PROCEDURE FOLLOWING FORFEITURE..................................................................30

27.

SURRENDER OF SHARES.................................................................................................31

28.

DIRECTORS’ AUTHORITY TO ALLOT SHARES .......................................................31

29.

POWERS TO ISSUE DIFFERENT CLASSES OF SHARE ............................................31

30.

VARIATION OF CLASS RIGHTS.....................................................................................31

31.

COMPANY NOT BOUND BY LESS THAN ABSOLUTE INTERESTS.......................32

32.

PAYMENT OF COMMISSIONS ON SUBSCRIPTION FOR SHARES .......................32

33.

PROCEDURE FOR DISPOSING OF FRACTIONS OF SHARES.................................32

34.

SHARE CERTIFICATES ....................................................................................................33

EU-DOCS\29947896.6

35.

REPLACEMENT SHARE CERTIFICATES ....................................................................33

36.

REGISTER OF MEMBERS ................................................................................................33

37.

DIRECTORS’ GENERAL AUTHORITY .........................................................................34

38.

MEMBERS’ RESERVE POWER .......................................................................................34

39.

DIRECTORS MAY DELEGATE .......................................................................................34

40.

COMMITTEES .....................................................................................................................34

41.

DIRECTORS TO TAKE DECISIONS COLLECTIVELY..............................................35

42.

UNANIMOUS DECISIONS.................................................................................................35

43.

CALLING A DIRECTORS’ MEETING ............................................................................35

44.

PARTICIPATION IN DIRECTORS’ MEETINGS ..........................................................36

45.

QUORUM FOR DIRECTORS’ MEETINGS ....................................................................36

46.

CHAIRING OF DIRECTORS’ MEETINGS.....................................................................36

47.

CASTING VOTE ..................................................................................................................37

48.

DIRECTORS’ INTERESTS ................................................................................................37

49.

RECORDS OF DECISIONS TO BE KEPT.......................................................................39

50.

DIRECTORS’ DISCRETION TO MAKE FURTHER RULES ......................................39

51.

NUMBER OF DIRECTORS................................................................................................39

52.

METHODS OF APPOINTING DIRECTORS...................................................................39

53.

TERMINATION OF DIRECTOR’S APPOINTMENT....................................................40

54.

DIRECTORS’ REMUNERATION .....................................................................................41

55.

DIRECTORS’ EXPENSES ..................................................................................................41

56.

COMPANY SECRETARY ..................................................................................................42

57.

PROCEDURE FOR DECLARING DIVIDENDS .............................................................42

58.

CALCULATION OF DIVIDENDS .....................................................................................42

59.

PAYMENT OF DIVIDENDS AND OTHER DISTRIBUTIONS.....................................42

60.

DEDUCTIONS FROM DISTRIBUTIONS IN RESPECT OF SUMS OWED TO
THE COMPANY...................................................................................................................43

61.

NO INTEREST ON DISTRIBUTIONS ..............................................................................43

62.

UNCLAIMED DISTRIBUTIONS .......................................................................................43

63.

NON-CASH DISTRIBUTIONS...........................................................................................44

64.

WAIVER OF DISTRIBUTIONS.........................................................................................44

65.

AUTHORITY TO CAPITALISE AND APPROPRIATION OF CAPITALISED
SUMS......................................................................................................................................44

66.

CONVENING OF GENERAL MEETINGS ......................................................................45

67.

NOTICE OF GENERAL MEETINGS ...............................................................................45

68.

ATTENDANCE AND SPEAKING AT GENERAL MEETINGS....................................46

69.

QUORUM FOR GENERAL MEETINGS..........................................................................46

70.

CHAIRING GENERAL MEETINGS.................................................................................46

EU-DOCS\29947896.6

71.

ATTENDANCE AND SPEAKING BY DIRECTORS AND NON-MEMBERS.............47

72.

ADJOURNMENT .................................................................................................................47

73.

CLASS MEETINGS..............................................................................................................48

74.

VOTING: GENERAL...........................................................................................................48

75.

ERRORS AND DISPUTES ..................................................................................................48

76.

POLL VOTES........................................................................................................................48

77.

CONTENT OF PROXY NOTICES ....................................................................................49

78.

DELIVERY OF PROXY NOTICES ...................................................................................49

79.

AMENDMENTS TO RESOLUTIONS ...............................................................................50

80.

WRITTEN RESOLUTIONS................................................................................................50

81.

MEANS OF COMMUNICATION TO BE USED .............................................................51

82.

COMPANY SEALS ..............................................................................................................53

83.

PROVISION FOR EMPLOYEES ON CESSATION OF BUSINESS.............................53

84.

ACCOUNTS AND AUDIT ...................................................................................................53

85.

INDEMNITY .........................................................................................................................54

86.

INSURANCE .........................................................................................................................54

EU-DOCS\29947896.6

COMPANIES (JERSEY) LAW 1991

PRIVATE COMPANY LIMITED BY SHARES

ARTICLES OF ASSOCIATION
of
WHEEL TOPCO LIMITED
Company Number 132326
(the “Company”)

Adopted by special resolution passed on ______________ 2020
INTERPRETATION AND LIMITATION OF LIABILITY
1.

EXCLUSION OF STANDARD TABLE
None of the regulations contained in the Companies (Standard Table) (Jersey) Order 1992 shall
apply to the Company and those regulations are hereby expressly excluded in their entirety and
these Articles alone are the articles of association of the Company.

2.

DEFINITIONS AND INTERPRETATION

2.1

In these Articles, unless expressly stated otherwise:
“A Ordinary Shares” means the A1 Ordinary Shares, the A2 Ordinary Shares and the A3
Ordinary Shares;
“A1 Ordinary Shares” means ordinary shares of no par value in the capital of the Company
designated as A1 ordinary shares, having the rights and being subject to the restrictions set out
in the Articles (such rights and restrictions being identical to those attaching to the A2 Ordinary
Shares and A3 Ordinary Shares, save for any stapling provisions contained in any agreement
between the members);
“A2 Ordinary Shares” means ordinary shares of no par value in the capital of the Company
designated as A2 ordinary shares, having the rights and being subject to the restrictions set out
in the Articles (such rights and restrictions being identical to those attaching to the A1 Ordinary
Shares and A3 Ordinary Shares, save for any stapling provisions contained in any agreement
between the members);
“A3 Ordinary Shares” means ordinary shares of no par value in the capital of the Company
designated as A3 ordinary shares, having the rights and being subject to the restrictions set out
in the Articles (such rights and restrictions being identical to those attaching to the A1 Ordinary
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Shares and A2 Ordinary Shares, save for any stapling provisions contained in any agreement
between the members);
“Accepting Shareholder” has the meaning given in Article 10.6;
“acting in concert” has the meaning given to it in the City Code on Takeovers and Mergers
(except that a holder of shares shall not be deemed to be acting in concert with another holder
of shares only by virtue of the fact that they are both party to an agreement made between the
members in relation to the Company);
“Adjourned Meeting” has the meaning given in Article 45.4;
“Adoption Date” means the date on which these articles of association are adopted by the
Company;
“Affiliate” means, in relation to any person, a Subsidiary of that person or a Holding Company
of that person or any other Subsidiary of that Holding Company (but excluding any Portfolio
Company and, in the case of an Investor, any Group Company);
“Affiliate Transfer” means a transfer of shares from any holder of shares to any of such party’s
Related Parties;
“alternate” or “alternate director” has the meaning given in Article 52.3;
“Anchor Investors” means the Investor Groups entitled to the first and second largest number
of A Ordinary Shares as at the Lock-Up Date, based on the agreed allocation of A Ordinary
Shares set forth in the Equity Term Sheet appended at Part C of Schedule 10 of the Lock-Up
Agreement and the holdings of the relevant securities as at the Lock-Up Date;
“appointor” has the meaning given in Article 52.3;
“Articles” means the Company’s articles of association as amended from time to time;
“Asset Sale” means a sale by the Company (or another Group Company or Group Companies)
of all, or substantially all, of the Group’s business, assets and undertaking (other than pursuant
to an intra-Group reorganisation);
“bankruptcy” includes individual insolvency proceedings in a jurisdiction other than Jersey
which have an effect similar to that of bankruptcy and which references shall also have the
meaning ascribed to it in the Interpretation (Jersey) Law 1954;
“Benchmark Transaction” has the meaning given in Article 13.1(a);
“Board” means the board of directors of the Company from time to time;
“Board Observer” means a person appointed by the Investors to attend meetings of the Board
in the role of observer pursuant to any agreement between the members;
“Business Day” means a day (other than a Saturday or Sunday) on which banks in the City of
London and Jersey are open for ordinary banking business;
“call” has the meaning given in Article 19.1;
“call notice” has the meaning given in Article 19.1;
“call payment date” has the meaning given in Article 22.2;
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“capitalised sum” has the meaning given in Article 65.1(b);
“Cash Equivalent Value” means, in the case of any Non-Cash Consideration, the sum as
determined by the Board (acting reasonably) to be the cash equivalent value of such Non-Cash
Consideration, provided always that any Non-Cash Consideration which is accorded a specified
value in definitive legal documentation for a bona fide arm’s length transaction agreed with a
third party purchaser (“agreed value”) shall be valued at the specified value;
“chairman of the meeting” has the meaning given in Article 70 (Chairing General Meetings);
“Companies Law” means the Companies (Jersey) Law 1991, as amended;
“Company’s lien” has the meaning given in Article 17.1;
“company secretary” means any person (including without limitation associations and bodies
of persons, whether corporate or unincorporated) appointed to perform any of the duties of
secretary of the Company (including an assistant or deputy secretary) and in the event of two
or more such persons being appointed as joint secretaries any one or more of the persons so
appointed;
“Competitor” means any person which is, or is acting on behalf of:
(a)

a material competitor to the Group’s business in the United States of America, the
United Kingdom or Ireland;

(b)

a person that directly or indirectly (and whether alone or acting together with any other
person) owns or controls more than 25% of the economic or voting rights in any person
described in subparagraph (a) of this definition;

(c)

an Affiliate, Related Fund, agent or proxy of any person described in subparagraphs (a)
or (b) of this definition,

provided that there shall be excluded from the foregoing subparagraphs (b) and (c) any person,
or any Affiliate (other than a Portfolio Company) or Related Fund of any such person, that is,
or whose interests are directly or indirectly managed by, a bona fide Fund Manager (each, an
“Interested Party”), which, directly or indirectly (and whether alone or acting together with
any other person) owns or controls more than 25% of the economic or voting rights in any
operating or Portfolio Company (being a subsidiary undertaking or group of subsidiary
undertakings trading as a separate and distinct going concern) that would otherwise be a person
falling within subparagraph (a) above, where bona fide customary information barriers are in
place between such operating or Portfolio Company and the Interested Party which restrict the
sharing of information between such operating or Portfolio Company and the Interested Party
with regards to the Group and such operating or Portfolio Company;
“Designated Website” has the meaning given in Article 81.6.
“director” means a director for the time being of the Company, and includes any person
occupying the position of director, by whatever name called;
“distribution recipient” has the meaning given in Article 59.2;
“document” includes, unless otherwise specified, any document sent or supplied in electronic
form;
“Drag Along Notice” has the meaning given in Article 11.3;
“Drag Right” has the meaning given in Article 11.1.
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“Dragged Shareholders” has the meaning given in Article 11.1;
“Dragged Shares” has the meaning given in Article 11.1;
“Drag Transfer Documents” has the meaning given in Article 11.4;
“electronic form” has the meaning given in section 1168 of the UK Companies Act;
“eligible director” has the meaning given in Article 42.3;
“Employee” means an individual who is employed by, or is a director of, any Group Company
from time to time or whose services are otherwise made available to any Group Company from
time to time;
“Encumbrance” means any interest or equity of any person (including any right to acquire,
option or right of pre-emption), any mortgage, charge, pledge, lien, assignment, hypothecation,
security interest (including any created by law), title retention or other security agreement or
arrangement;
“Enhanced Investor Majority” means Investors holding at least 66⅔% of the A Ordinary
Shares at that time in issue acting by way of written consent or direction;
“Executive Director” has the meaning given in Article 51.1(a);
“Exit” means a Sale, an IPO or a Winding-Up (including following the completion of an Asset
Sale);
“Exit Conflict” means in relation to an Investor Group, that any member of the Investor Group
is (directly or indirectly) participating in a potential Exit as a purchaser, potential purchaser, or
by providing equity or debt financing to a purchaser or potential purchaser (provided that an
“Exit Conflict” shall not arise where appropriate information barriers are in place to ensure that
information related to the Exit is not provided to any person that is acting on behalf of that
Investor Group in relation to such Exit);
“Facilities Debt” means any amounts that remain unpaid under the New SSNs or the New
Money Notes (such unpaid amounts, including any fee, premium, penalty or similar cost,
liability, expense or amount associated with prepayment, termination and/or settlement of the
facility provided thereunder);
“Fair Market Value” has the meaning given in Article 13.1(b);
“Finance Documents” has the meaning given to it in the New Money Notes Purchase
Agreement and the New SSNs Purchase Agreement (as applicable);
“fully paid” in relation to a share, means the full value of the share to be paid (whether in cash
or otherwise) to the Company in respect of that share received by the Company or such share
in issue credited as fully paid;
“Fund Manager” means any appropriately licensed and/or regulated person who acts for and
on behalf of third party investors (and related investment arrangements) on a discretionary or
non-discretionary basis pursuant to a management or advisory agreement in consideration for
receipt of a management fee, advisory fee, carried interest and/or other similar form of
remuneration;
“Group” means the Company or any New Holding Company and (in either case) each of its
Subsidiaries from time to time and “member of the Group” and “Group Company” shall be
construed accordingly;
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“hard copy form” has the meaning given in section 1168 of the UK Companies Act;
“holder” in relation to shares means the person whose name is entered in the register of
members as the holder of the shares;
“Holding Company” means, in relation to a person, any other person in respect of which it is
a Subsidiary;
“Indemnified Person” means every present or former director, officer or member of a duly
constituted committee of the Company or any other Group Company that holds or held such
position at any time after the Restructuring Effective Date and his heirs and personal
representatives (other than any person (whether an officer or not) engaged by the Company as
auditor);
“Independent Chairman” has the meaning given in Article 46 (Chairing of Directors’
Meetings);
“Independent Non-Executive Director” means a director that is not otherwise employed by
or engaged to provide services to any member of the Group, any Investor, or any Related Party
of an Investor (but, for the avoidance of doubt, excluding any Portfolio Company of: (i) an
Investor; (ii) a Related Party of any Investor; or (iii) any other entity in which any Investor or a
Related Party of an Investor has an interest);
“Independent Seller” means a seller of A Ordinary Shares and Preference Shares that is not a
Related Party of the MTO Offeror or Squeeze-Out Purchaser (as the case may be) or otherwise
acting in concert with such purchaser;
“Initial Governance Period” means the period from and including the Adoption Date to and
including the second anniversary thereof;
“instrument” means a document in hard copy form;
“Investor” means any holder of A Ordinary Shares and/or Preference Shares from time to time,
other than Employees (or any nominee in respect of any A Ordinary Shares and /or Preference
Shares held on behalf of any Employee);
“Investor Director” means a director appointed to the Board pursuant to Article 51.1(b);
“Investor Group” means in respect of each Investor, that Investor together with that Investor’s
Related Parties (if any) that hold shares and/or Facilities Debt from time to time;
“Investor Majority” means Investors holding more than 50% of the A Ordinary Shares at that
time in issue acting by way of written consent or direction; “IPO” means the effective
admission of shares of any Group Company to trading on any investment stock exchange as
nominated by the Board;
“Issuer” means Wheel Bidco Limited, a company incorporated in Jersey with registered
number 132325 and having its registered office at C/O Crestbridge Corporate Services Limited,
47 Esplanade St Helier, Jersey JE1 0BD;
“lien enforcement notice” has the meaning given in Article 18.1(a);
“Lock-Up Agreement” means the lock-up agreement dated the Lock-up Date between,
amongst others, Pizza Express Financing 2 plc and the Original Consenting Noteholders (as
defined therein), as amended or restated from time to time;
“Lock-Up Date” means 4 August 2020;
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“Mandatory Offer” has the meaning given in Article 10.1;
“Mandatory Offer Acceptance Notice” has the meaning given in Article 10.6;
“Mandatory Offer Closing Date” has the meaning given in Article 10.5(a);
“Mandatory Offer Completion Date” has the meaning given in Article 10.7(c);
“member” means a person who is the holder of a share;
“MTO Offeror” has the meaning given in Article 10.1;
“New Holding Company” means a Holding Company of the Company in which the share
capital structure of the Company is replicated in all material respects, save that in the case of
an IPO the share capital of any such Holding Company may comprise a single class of shares
the holding of which is apportioned in accordance with Article 8.2;
“New Money Notes” means the new senior secured notes issued by the Issuer pursuant to the
New Money Notes Purchase Agreement;
“New Money Notes Purchase Agreement” means the notes purchase agreement in respect
of the New Money Notes dated [●] 2020 between, among others, the Company as holdco, the
Issuer as issuer and [Global Loan Agency Services Limited] as agent;2
“New SSNs” means the new senior secured notes issued by the Issuer pursuant to the New SSN
Purchase Agreement;
“New SSNs Purchase Agreement” means the notes purchase agreement in respect of the
New SSNs dated [●] 2020 between, among others, the Company as holdco, the Issuer as
issuer and [Global Loan Agency Services Limited] as agent;3
“Non-Cash Consideration” means:
(a)

any consideration which is payable otherwise than in cash but which is in the reasonable
opinion of the Board capable of valuation as at the relevant date (or which has been
afforded an agreed and specified value in definitive legal documentation for a bona fide
arm’s length transaction agreed with a third party purchaser); and/or

(b)

any consideration (whether in cash or otherwise) which is deferred or otherwise not
payable on completion of the relevant transaction but which is, in the reasonable
opinion of the Board, capable of being valued as at such date;

“Non-Website Investor” has the meaning given in Article 81.7;
“officer” includes a secretary but otherwise has the meaning ascribed to it in the Companies
Law;
“ordinary resolution” means a resolution of the Company in a general meeting of the
Company adopted by a simple majority of the votes cast at that meeting;
“Ordinary Shares” means the A Ordinary Shares and any other ordinary shares in the capital
of the Company from time to time;

2

Note to draft: Definition to be aligned with long form finance documents.

3

Note to draft: Definition to be aligned with long form finance documents.
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“Other Shareholder” has the meaning given in Article 10.1;
“paid” means paid or credited as paid;
“participate”, in relation to a directors’ meeting, has the meaning given in Article 44.1;
“partly paid” in relation to a share means that part of that share’s value at which it was issued
which has not been paid to the Company;
“persons entitled” has the meaning given in Article 65.1(b);
“Portfolio Company” means, in relation to any person that is, or whose interests are (directly
or indirectly) managed by, a Fund Manager, a Subsidiary or group of Subsidiaries trading as a
separate and distinct going concern;
“Preference Shares” means preference shares of no par value in the capital of the Company
designated as preference shares, having the rights and being subject to the restrictions set out in
the Articles;
“Preference Dividend” has the meaning given in Article 4.2;
“Proposed Drag Purchaser” has the meaning given in Article 11.1;
“proxy notice” has the meaning given in Article 77.1;
“Related Fund” means, in relation to a fund (the “first fund”), a fund which is managed or
advised by the same Fund Manager as the first fund or, if it is managed by a different Fund
Manager, a fund whose Fund Manager is an Affiliate of the Fund Manager of the first fund (but
excluding any Portfolio Company of such fund);
“Related Party” means, in the case of an Investor, that Investor’s Affiliates and Related Funds
(but, for the avoidance of doubt, excluding any Portfolio Company of: (i) that Investor; (ii) any
of that Investor’s Affiliates or Related Funds; or (iii) any other entity in which that Investor or
any of its Affiliates or Related Funds has an interest);
“relevant rate” has the meaning given in Article 22.2;
“Remuneration and Nomination Committee” means a standing committee of the directors of
the Company established by the Board to make determinations on all matters concerning the
general remuneration policy of the Group;
“Restructuring Effective Date” means [●] 2020;
“Sale” means the transfer of shares (whether through a single transaction or a series of
transactions) as a result of which any person, or persons connected (as defined in section 252
of the UK Companies Act) or acting in concert with such person, holds more than 50% of the
A Ordinary Shares then in issue;
“Sale Agreement” has the meaning given in Article 11.1;
“Sale Shares” has the meaning given in Article 11.1;
“Selling Shareholder” has the meaning given in Article 10.1;
“share” means any share of any class in the capital of the Company from time to time;
“special resolution” has the meaning given in the Companies Law;
7
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“Squeeze-Out Right” has the meaning given in Article 12.1;
“Squeeze-Out Threshold” has the meaning given in Article 12.1;
“Squeezed Shareholders” has the meaning given in Article 12.1;
“Squeezed Shares” has the meaning given in Article 12.1;
“Subscription Price” means the principal amount of each Preference Share as determined by
the Board at the time of the allocation and issuance of such Preference Share;
“Subsidiary” means a subsidiary undertaking within the meaning of section 1162 of the
Companies Act 2006;
“Tax” means all forms of taxation, levy, impost, contribution, duty, liability and charge in the
nature of taxation imposed anywhere in the world and all related withholdings or deductions of
any nature (including, for the avoidance of doubt, PAYE and employee and employer National
Insurance contribution liabilities in the United Kingdom and corresponding obligations
elsewhere) imposed or collected by a Tax Authority whether directly or primarily chargeable
against, recoverable from or attributable to any of the Group Companies or another person and
all fines, penalties, charges and interest related to any of the foregoing (and “Taxes” and
“Taxation” shall be construed accordingly);
“Tax Authority” means a taxing or other governmental (local or central), state or municipal
authority (whether within or outside the United Kingdom) competent to impose a liability for
or to collect Tax;
“transfer” has the meaning given in Article 9.1;
“transmittee” means a person entitled to a share by reason of the death or bankruptcy of a
member or otherwise by operation of law;
“UK Companies Act” means the Companies Act 2006 of the United Kingdom;
“Valuer” has the meaning given in Article 13.1(b)(ii);
“Website Investors” has the meaning given in Article 81.6;
“Winding-Up” means a distribution to the holders of shares pursuant to a winding-up or
dissolution of the Company or a New Holding Company (including following an Asset Sale);
and
“Working Hours” has the meaning given in Article 81.2.
2.2

In the Articles, unless the context otherwise requires:
(a)

“group undertaking” means “group undertaking” as defined in section 1161 of the
Companies Act 2006 and “parent undertaking” means “parent undertaking” as defined
in section 1162 of the Companies Act 2006 save that a company or undertaking shall
be treated as a company or undertaking whether or not formed or incorporated in the
United Kingdom and for the purposes of the shareholding/membership requirements
set out in sections 1159(1), 1162(2)(b) and (d) and 1162(3)(a), as a shareholder/member
of another company/undertaking even if its interest in that other company/undertaking
is registered in the name of: (i) its nominee; or (ii) another person (or its nominee) by
way of security or in connection with the taking of security;
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(b)

terms used shall, unless otherwise defined herein, bear the meaning ascribed to them in
the UK Companies Act as in force on the date when the Articles became binding on the
Company;

(c)

references to any Jersey legal term shall, for any jurisdiction other than Jersey, be
deemed to include a reference to the term which most nearly approximates to the Jersey
legal term in that jurisdiction;

(d)

references to United Kingdom statutes, ordinances, regulations or any other instruments
having the force of law therein shall be interpreted as if the Company was incorporated
in the United Kingdom and subject to such provisions, to the extent the same does not
contravene the Companies Law or any other law of Jersey. Where pursuant to these
Articles the Company is said to be authorised or empowered to exercise any authorities,
discretions or powers pursuant to any United Kingdom statutes, ordinances, regulations
or any other instruments, the Company shall also be authorised and empowered to
exercise any similar or analogous authorities, discretions or powers pursuant to the
Companies Law or any other law of Jersey;

(e)

references to Articles are references to the relevant article of these Articles unless
expressly provided otherwise;

(f)

a reference to a statute, statutory provision or subordinate legislation is a reference to it
as it is in force from time to time, taking account of:
(i)

any subordinate legislation from time to time made under it; and

(ii)

any amendment or re-amendment and includes any statute, statutory provision
or subordinate legislation which it amends or re-enacts;

(g)

references to the singular include the plural and vice versa and references that are
gender neutral or gender specific include each and every gender and no gender;

(h)

references to a “person” include any individual, partnership, company, body corporate,
corporation sole or aggregate, firm, joint venture, association, trust, government, state
or agency of a state, unincorporated association or organisation, in each case whether
or not having separate legal personality and irrespective of the jurisdiction in or under
the law of which it was incorporated or exists, and a reference to any of them shall
include a reference to the others;

(i)

references to a “company” include any company, corporation or other body corporate
wherever and however incorporated or established;

(j)

the word “dividend” has the meaning ascribed to the word “distribution” in Article 114
of the Companies Law;

(k)

references to “proportions paid up” and/or “proportions credited as paid up” mean the
proportions (whether in cash or other than in cash) paid up or credited as paid up against
the relevant share as compared to the total amount to be paid up on each relevant share
at the time of issue;

(l)

references to “sterling”, “pounds sterling” or “£” are references to the lawful currency
from time to time of the United Kingdom;

(m)

references to times of the day are to London time unless otherwise stated;
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(n)

references to writing means the representation or reproduction of words, symbols or
other information in a visible form by any method or combination of methods, whether
sent or supplied in electronic form or otherwise;

(o)

references to any English legal term for any action, remedy, method of judicial
proceeding, legal document, legal status, court official or any other legal concept or
thing shall in respect of any jurisdiction other than England be deemed to include what
most nearly approximates in that jurisdiction to the English legal term;

(p)

words introduced by the word “other” shall not be given a restrictive meaning because
they are preceded by words referring to a particular class of acts, matters or things; and

(q)

general words shall not be given a restrictive meaning because they are followed by
words which are particular examples of the acts, matters or things covered by the
general words and the words “includes” and “including” shall be construed without
limitation.

2.3

The headings and sub-headings in the Articles are inserted for convenience only and shall not
affect the construction of the Articles.

2.4

Where it is expressed in these Articles that the consent, decision, determination or direction of
an Investor Majority or an Enhanced Investor Majority is required, such consent, decision,
determination or direction shall be deemed to have been given if the relevant matter or
transaction has been consented to in writing by an Investor Majority or an Enhanced Investor
Majority, as applicable.

2.5

Any obligation on any person to “procure” a certain outcome shall mean an obligation for the
relevant person to exercise its voting rights and use any and all powers vested in it from time to
time as a shareholder, partner, member, director, officer or employee or otherwise in or of the
Company or any other Group Company or other entity (as relevant) to ensure compliance with
that obligation so far as it is reasonably able to do so, whether acting alone or (to the extent that
it is lawfully able to contribute to ensuring such compliance collectively) acting with others.
SHARES - RIGHTS AND RESTRICTIONS

3.

SHARE CAPITAL
The share capital of the Company is as specified in the Memorandum of Association.

4.

INCOME

4.1

The rights as regards income attaching to each class of share shall be as set out in this Article 4
(Income).

4.2

A fixed, cumulative, preferential dividend at the rate of 12% per annum of the Subscription
Price (the “Preference Dividend”) shall accrue on each Preference Share on a daily basis and
compound annually (on the assumption of a 365 day per year basis) on [date] each year from
the date of issue of such Preference Shares whether or not earned or declared and whether or
not there are sufficient distributable reserves legally available to the Company to permit
payment. The accrued Preference Dividend shall be paid on redemption of the Preference
Shares in accordance with Article 7 (Redemption).

4.3

After payment of the Preference Dividend, any funds of the Company available for distribution
and resolved with the consent of the Board to be distributed shall, subject to the provisions of
the Companies Law and the Finance Documents, be distributed amongst the holders of the
Ordinary Shares in proportion to the numbers of such shares held by them respectively. As
10
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such, the A1 Ordinary Shares, the A2 Ordinary Shares and the A3 Ordinary Shares have equal
rights as to income.
5.

VOTING

5.1

The voting rights attaching to each class of share shall be as set out in this Article 5 (Voting).

5.2

Save as otherwise provided in the Articles:
(a)

the holders of the Ordinary Shares shall, in respect of the Ordinary Shares held by them,
be entitled to receive notice of, attend and speak at and vote at, general meetings of the
Company, and on a show of hands each such holder shall have one vote, and on a poll
or on a written resolution each such holder shall have one vote for each Ordinary Share
held by them. As such, the A1 Ordinary Shares, the A2 Ordinary Shares and the A3
Ordinary shares have equal rights as to voting; and

(b)

the holders of Preference Shares shall, in respect of the Preference Shares held by them,
be entitled to receive notice of, attend and speak at, general meetings of the Company
and to receive copies of all resolutions proposed as written resolutions but shall not be
entitled to vote at such meetings and shall not constitute an eligible member in relation
to any such proposed written resolution.

6.

RETURN OF CAPITAL

6.1

The rights as regards to the return of capital attaching to each class of share shall be as set out
in this Article 6 (Return of Capital).

6.2

On a return of capital on a liquidation or otherwise, the surplus assets of the Company available
for distribution among the members (after the payment of the Company’s liabilities, including
any debts arising from non-payment of the Preference Dividend) shall be distributed in the
following manner and order of priority:
(a)

firstly, in paying to each holder of Preference Shares in respect of each Preference Share
it holds, an amount equal to all unpaid arrears and accruals of the Preference Dividend
thereon (and any interest thereon) calculated down to and including the date of payment
and to be payable irrespective of what, if any, profits have been made or earned by the
Company and irrespective of whether or not such unpaid arrears and accruals have
become due and payable in accordance with the provisions of the Articles;

(b)

secondly, in paying to each holder of Preference Shares in respect of each Preference
Share it holds, an amount equal to the Subscription Price of such Preference Share; and

(c)

finally, the balance of such assets shall be distributed amongst the holders of the
Ordinary Shares in proportion to the number of fully paid Ordinary Shares held by them
respectively. As such, the A1 Ordinary Shares, the A2 Ordinary Shares and the A3
Ordinary Shares have equal rights as to a return of capital on a liquidation or otherwise.

7.

REDEMPTION

7.1

The Company may at any time with the prior written consent of the holders of at least 75% of
the Preference Shares then in issue redeem all or some of the Preference Shares then
outstanding.

7.2

On the date of redemption of all or any of the Preference Shares the Company shall pay to each
holder of Preference Shares, in respect of each of its Preference Shares which are to be
redeemed, an amount equal to:
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(a)

all unpaid arrears and accruals of the Preference Dividend thereon (and any interest
thereon) calculated down to and including the date of redemption and payable
irrespective of what, if any, profits have been made or earned by the Company and
irrespective of whether or not such unpaid arrears and accruals have become due and
payable in accordance with the provisions of the Articles; and

(b)

the Subscription Price of such Preference Share,

and the Preference Dividend thereon shall cease to accrue from that date, except where payment
of the redemption moneys is not made upon surrender of the certificate for such Preference
Shares in which case the Preference Dividend shall continue to accrue until such redemption
moneys are paid in full.
7.3

Any redemption of Preference Shares shall be subject to any restrictions on redemption imposed
by Law or under the Finance Documents. Where, because of such restrictions, the Company is
unable to redeem Preference Shares otherwise required to be redeemed by the Articles, the
Company shall redeem as many of the Preference Shares as, subject to such restrictions, it can
and the balance when those restrictions cease to apply.

7.4

The Company shall, if practicable, give at least seven days’ notice of any redemption to be
made pursuant to this Article 7 (Redemption).

8.

APPORTIONMENT OF CONSIDERATION ON A SALE OR AN IPO

8.1

In the event of a Sale, the selling members (immediately prior to such Sale) shall procure that
the total of all and any consideration in whatever form (net of all costs, fees, charges and
expenses of the members who are selling their shares incurred in connection with the Sale, in
each case as approved by an Investor Majority, which shall be borne as agreed in any agreement
on such matters entered into by the selling members) received or receivable by the members
who are selling their shares at any time in respect of the shares that are the subject of the Sale
shall be reallocated so as to ensure the aggregate sale proceeds shall be deemed distributed
between such members in accordance with Article 6.2 but as if: (i) the date of such Sale were
the date of the return of capital under such Article; (ii) the consideration for such Sale
represented all of the assets of the Company available for distribution; and (iii) the shares sold
by the members were all of the shares, and the members who are selling their shares were all
the members, of the Company.

8.2

In the event of an IPO the members (immediately prior to such IPO) shall procure that the shares
(or the shares in a New Holding Company) that are the subject of the IPO shall be reallocated
between the members to the extent they are not selling shares (or the shares in the New Holding
Company) as part of such IPO so as to ensure that (net of all costs, fees, charges and expenses
of the members who are selling their shares incurred in connection with the IPO, in each case
as approved by an Investor Majority, which shall be borne as agreed in any agreement on such
matters entered into by the selling members) upon admission such shares are allocated in
accordance with Article 6.2 as if: (i) the date of such IPO were the date of the return of capital
under such Article; and (ii) such shares, together with the sale proceeds to be received by any
members that are selling shares (or shares in the New Holding Company) as part of the IPO,
represented all of the assets of the Company available for distribution to the members.

8.3

In either case (Sale or IPO), any part or fractional entitlements shall be allocated by the directors
acting in good faith.
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SHARE TRANSFERS
9.

SHARE TRANSFERS: GENERAL

9.1

In these Articles references to any “transfer” of shares or any similar expression shall be
deemed to include:
(a)

any sale or other disposition of the legal or equitable interest in the shares (including
any voting rights attached to the shares);

(b)

any creation of Encumbrance over the legal or equitable interest in the shares (including
any voting rights attached to the shares);

(c)

any direction by a person entitled to an allotment or issue of shares that any such shares
be allotted or issued to any other person; and

(d)

any grant of an option to acquire either or both of the legal and equitable ownership of
any shares by any person entitled to any such shares.

9.2

Shares shall be freely transferable, subject to any agreement between the members (and, in
particular any agreement as regards stapling of the A Ordinary Shares to the Preference Shares
and the Facilities Debt), to Articles 9.3 and 9.4, and to compliance with the provisions of
Articles 10 (Mandatory Offer), 11 (Drag Along Rights) and 12 (Squeeze-Out Rights).

9.3

The terms of any Encumbrance that is created over the legal or equitable interest in any shares
shall provide that such Encumbrance will be automatically released upon such shares becoming
Dragged Shares in accordance with the Drag Right or Squeezed Shares in accordance with the
Squeeze-Out Right.

9.4

Notwithstanding anything to the contrary in the Articles, no shares may be transferred to:
(a)

any person who is included in the List of Specially Designated Nationals maintained
by the Office of Foreign Assets Control of the U.S. Department of the Treasury, the EU
Consolidated List of Asset Freeze Targets or the equivalent list maintained by HM
Treasury; or

(b)

a Competitor (save in the case of a transfer in connection with which the Drag Right is
exercised).

9.5

No Investor shall employ any device or technique or participate in any transaction which is
intended to circumvent the purpose and operation of this Article 9 (including by way of
transferring shares or other economic or voting interests or director appointment rights in it or
any of its parent undertakings) and each Investor shall procure that its parent undertakings shall
comply with this Article 9.5 (and Article 2.5 shall not apply to this procurement undertaking).
For the avoidance of doubt, a bona fide transfer of any interest in a parent undertaking that also
holds other Portfolio Companies shall not constitute a transaction in contravention of this
Article 9.5.

9.6

Subject to Article 9.7, the Company shall register any transfer of shares within 14 days of an
instrument of transfer in any usual form or any other form approved by the directors, executed
by or on behalf of the transferor and, if any of the shares are partly paid, the transferee, being
lodged (duly stamped if required) at the Company’s registered office accompanied by the
relevant share certificate(s) (to the extent certificates have been issued in respect of such shares)
and such other evidence as the directors may reasonably require for the Company to satisfy
requirements that the Company or any regulated services provider to it may have for the
purposes of (but not limited to) the Money Laundering Regulations 2017, the Joint Money
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Laundering Steering Group Guidance Notes, the Money Laundering (Jersey) Order 2008, the
Proceeds of Crime (Jersey) Law 1999, the Control of Borrowing (Jersey) Order 1958 and
applicable securities laws.
9.7

The directors must decline to register a transfer if the transfer is, as far as the directors are
aware, in breach of any of the Articles. Any transfer in breach of the Articles shall be void.

9.8

No fee may be charged for registering any instrument of transfer or other document relating to
or affecting the title to any share.

9.9

The Company may retain any instrument of transfer which is registered.

9.10

The transferor remains the holder of a share until the transferee’s name is entered in the register
of members as holder of it.

9.11

If the directors decline to register the transfer of a share in accordance with the Articles, they
shall:

9.12

(a)

send to the transferee a notice of refusal, including the reasons for the refusal, as soon
as practicable and in any event within two months of the date on which the instrument
of transfer was lodged with the Company; and

(b)

return the instrument of transfer to the transferee with the notice of refusal unless they
suspect that the proposed transfer may be fraudulent.

If a member defaults in transferring any shares that it is required to transfer pursuant to the
Articles (including pursuant to Article 11 (Drag Along Rights) or Article 12 (Squeeze-Out
Rights) or any agreement between the members and the Company):
(a)

an Investor Director or the Selling Shareholders may authorise any individual to
execute, complete and deliver in the name of and as agent for and irrevocable appointee
of the defaulting member, any instruments of transfer and other documents necessary
to give effect to the transfer of the shares to the transferee, and the Company shall, on
receipt of the duly executed instrument of transfer and other documents (subject to the
transfer being duly stamped), register the transferee as the holder of the shares in the
Company’s register of members (whether or not the certificates in respect of such
shares (if any) have been delivered to the Company);

(b)

the Company’s receipt of the purchase money shall be a good discharge to the transferee
on behalf of the selling member, and the Company shall hold such purchase money on
trust for the selling member and pay the proceeds of the sale into a separate bank
account in the Company’s name and: (i) to the extent any certificates have been issued
in respect of such shares, if and when the transferor shall deliver up its certificates in
respect of such shares to the Company (or an indemnity in a form reasonably
satisfactory to the Investor Director or the Selling Shareholders (as applicable) in
respect of any such lost certificates); or (ii) if no share certificates have been issued in
respect of such shares, if and when the transferor shall deliver such evidence of
entitlement to shares as the directors may reasonably require, it shall thereupon be paid
the purchase money, without interest and less any sums owed to any Group Company
by the holder pursuant to the Articles or otherwise (and if such certificates shall
comprise any shares which the holder has not become bound to transfer the Company
shall issue to such holder a balance certificate for such shares), and receipt by the
transferor of the purchase money (less any sums deducted pursuant to this Article
9.12(b)) shall constitute an implied warranty from such transferor in favour of the
transferee that the legal and beneficial title to the relevant shares was transferred free
from all Encumbrances;
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(c)

once the name of the purchaser has been entered in the register of members in purported
exercise of these powers, the validity of the proceedings shall not be questioned by any
person and the transferee shall not be bound to see to the application of the
consideration; and

(d)

if, in relation to a Drag Along Notice or a Squeeze-Out Notice, “consideration” for the
purposes of Article 11.7 or Article 12.2 respectively includes an offer to subscribe for
or acquire any share, debt instrument or other security in the capital of the Proposed
Drag Purchaser or Squeeze-Out Purchaser, or any group undertaking of the Proposed
Drag Purchaser or Squeeze-Out Purchaser, as an alternative (whether in whole or in
part), the directors shall have full and unfettered discretion to elect which alternative to
accept in respect of each defaulting transferor (and may elect for different alternatives
for different defaulting transferors) and the directors so acting shall not have any
liability to such defaulting transferor in relation thereto.

9.13

The members acknowledge and agree that the authority conferred under Article 9.12 is
necessary as security for the performance by the members of their obligations under the Articles
(including, in particular, Article 11 (Drag Along Rights) and Article 12 (Squeeze-Out Rights)
and any agreement between the members and the Company).

9.14

To enable the Company to determine whether or not there has been any transfer of shares in
breach of the Articles (or whether a proposed transfer may be in breach of the Articles) the
directors may require any holder or the legal personal representatives of any deceased holder
or any person named as transferee in any transfer lodged for registration or such other person
as the directors may reasonably believe to have information relevant to such purpose, to furnish
to the Company such information and evidence as the directors (acting reasonably) may think
fit regarding any matter which they deem relevant to such purpose. If such information or
evidence is not furnished within a reasonable time period to enable the directors to determine
to their reasonable satisfaction that no such breach has occurred or will occur, or as a result of
such information and evidence being furnished the directors are reasonably satisfied that such
a breach has occurred or will occur, the directors shall forthwith notify the holder of such shares
in writing of that fact and, if the holder fails to remedy such breach within 20 days of receipt of
such written notice, then the relevant shares shall cease to confer upon the holder thereof any
rights to vote (whether on a show of hands or on a poll) or to constitute an eligible member in
relation to any proposed written resolution or to receive dividends or other distributions. These
rights shall be reinstated by the directors promptly following such breach being remedied.

10.

MANDATORY OFFER

10.1

Other than in the case of an Affiliate Transfer or a transfer pursuant to Article 11 (Drag Along
Rights), no sale or transfer for value of the legal or beneficial interest in any A Ordinary Shares
(whether in one or a series of related transactions) shall be made to any person that would result
in such person (together with its Related Parties) (together, the “MTO Offeror”) holding either:
(a)

30% in aggregate of the total number of A Ordinary Shares then in issue, provided that
this threshold shall not apply to any Investor Group which can demonstrate, to the
satisfaction of the Board (acting reasonably), that it held an entitlement to A Ordinary
Shares as at the Lock-Up Date, based on the agreed allocation of A Ordinary Shares set
forth in the Equity Term Sheet appended at Part C of Schedule 10 of the Lock-Up
Agreement and the holdings of the relevant securities as at the Lock-Up Date; or

(b)

50% in aggregate of the total number of A Ordinary Shares then in issue,

unless, before such transfer is lodged for registration, the holder or holders of such A Ordinary
Shares (the “Selling Shareholder(s)”) have procured that an unconditional offer complying
with the provisions of Article 10.4 has been made by the MTO Offeror to the Company as agent
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for and on behalf of the holders of all of the other shares (the “Other Shareholders”) to acquire
some or all (at the election of each Other Shareholder, subject always to any stapling of A
Ordinary Shares and Preference Shares/Facilities Debt pursuant to the terms of any agreement
between the members and the Company) of their shares (the “Mandatory Offer”). For the
avoidance of doubt, the Mandatory Offer shall be required every time a person (together with
its Related Parties) cross a relevant threshold as provided above.
10.2

A Mandatory Offer shall be irrevocable except that the MTO Offeror may revoke a Mandatory
Offer at any time prior to the Mandatory Offer Completion Date if the terms listed in Article
10.4 or 10.7 change (but the Selling Shareholders shall then not be permitted to proceed with
the proposed transfer unless it complies with Article 9.2, including procuring that the MTO
Offeror makes a new Mandatory Offer if required).

10.3

For so long as the A1 Ordinary Shares held by an Investor are stapled to any Facilities Debt
owed to such Investor (or any of its Related Parties) pursuant to the terms of any agreement
between the members, the Mandatory Offer will also, at the election of the MTO Offeror, either:
(a) require each such Accepting Shareholder (or its Related Parties, as applicable) to transfer to
the MTO Offeror on the proposed date of transfer the proportion of the Facilities Debt owed to
it or them (pursuant to the terms of the New SSNs) immediately prior to the transfer (if any)
which is stapled to the A1 Ordinary Shares such Accepting Shareholder (or its Related Parties)
is transferring to the MTO Offeror for consideration as set out in Article 10.5(e); or (b) require
the MTO Offeror to pay to each such Accepting Shareholder (or its Related Parties, if
applicable) on the proposed date of transfer the amount set out in Article 10.5(e) in respect of
such Facilities Debt, in full and final settlement and discharge of the proportion of the Facilities
Debt owed to it or them (pursuant to the terms of the New SSNs) immediately prior to the
transfer (if any) which is stapled to the A1 Ordinary Shares such Accepting Shareholder (or its
Related Parties) is transferring to the MTO Offeror.

10.4

For so long as the A2 Ordinary Shares held by an Investor are stapled to any Facilities Debt
owed to such Investor (or any of its Related Parties) pursuant to the terms of any agreement
between the members, the Mandatory Offer will also, at the election of the MTO Offeror, either:
(a) require each such Accepting Shareholder (or its Related Parties, as applicable) to transfer to
the MTO Offeror on the proposed date of transfer the proportion of the Facilities Debt owed to
it or them (pursuant to the terms of the New Money Notes) immediately prior to the transfer (if
any) which is stapled to the A2 Ordinary Shares such Accepting Shareholder (or its Related
Parties) is transferring to the MTO Offeror for consideration as set out in Article 10.5(e); or (b)
require the MTO Offeror to pay to each such Accepting Shareholder (or its Related Parties, if
applicable) on the proposed date of transfer the amount set out in Article 10.5(e) in respect of
such Facilities Debt, in full and final settlement and discharge of the proportion of the Facilities
Debt owed to it or them (pursuant to the New Money Notes) immediately prior to the transfer
(if any) which is stapled to the A2 Ordinary Shares such Accepting Shareholder (or its Related
Parties) is transferring to the MTO Offeror.

10.5

The Mandatory Offer shall:
(a)

be open for acceptance (in respect of either some or all of the shares held by the Other
Shareholders, at the election of each Other Shareholder but subject always to any
stapling of any A Ordinary Shares and Preference Shares/Facilities Debt pursuant to
the terms of any agreement between the members and the Company) for a period of at
least ten Business Days following the making of the Mandatory Offer (the last date of
such period, the “Mandatory Offer Closing Date”);

(b)

if any stapling provisions contained within any agreement between the members are
still in place in respect of the Facilities Debt, state that, at the election of the MTO
Offeror, either:
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(i)

the Accepting Shareholders (or such Accepting Shareholder’s Related Parties)
will be required to transfer to the MTO Offeror; or

(ii)

the MTO Offeror will procure the repayment to the Accepting Shareholder (or
such Accepting Shareholder’s Related Parties) of,

the proportion of the Facilities Debt owed to it which is stapled to the A Ordinary
Shares such Accepting Shareholder chooses to transfer to the MTO Offeror;
(c)

state whether it is conditional on acceptances which would, if the relevant transfers
were registered, result in the MTO Offeror holding or increasing their aggregate
shareholding in the Company to a specified proportion of the A Ordinary Shares in
issue, provided that if the relevant condition is not satisfied or waived by the MTO
Offeror, no shares may be transferred pursuant to this Article 10 (including the A
Ordinary Shares and Preference Shares whose proposed transfer led to the offer being
made in accordance with this Article 10);

(d)

be on terms that the purchase of any A Ordinary Shares, Preference Shares and, if
applicable, the stapled proportion of Facilities Debt in respect of which such offer is
accepted shall be completed at the same time as the purchase from the Selling
Shareholders and, if the transfer of A Ordinary Shares and Preference Shares by the
Selling Shareholders to the MTO Offeror does not complete, the Mandatory Offer shall
lapse and the provisions of this Article 10 shall cease to apply in relation to the
Mandatory Offer; and

(e)

specify the amount (which must be paid in cash in full) and manner of payment of the
consideration payable for each A Ordinary Share and Preference Share, which amount
shall be: (i) equal to the consideration (including the Cash-Equivalent Value of any
Non-Cash Consideration) paid or payable by the MTO Offeror per A Ordinary Share
and Preference Share in the most recent Benchmark Transaction in the three month
period prior to the date of the MTO Offer (which may be the transaction triggering the
MTO Offer); or (ii) in the absence of any such Benchmark Transaction, the Fair Market
Value per A Ordinary Share and Preference Share, in each case ((i) and (ii)) as
determined in accordance with Article 13;

(f)

if paragraph 10.5(b) applies and the MTO Offer is also made in respect of Facilities
Debt, specify that each Accepting Shareholder (or such Accepting Shareholder’s
Related Parties, as applicable) shall be entitled to receive in respect of the stapled
proportion of the New SSNs held by it or them (if any) consideration (in cash) equal
to: (i) the consideration (including the Cash-Equivalent Value of any Non-Cash
Consideration) paid or payable by the MTO Offeror for any New SSNs in the most
recent Benchmark Transaction in the three month period prior to the date of the MTO
Offer (which may be the transaction triggering the MTO Offer) involving the
acquisition of New SSNs (taking into account that the Accepting Shareholder may be
transferring different amounts of New SSNs); or (ii) in the absence of such Benchmark
Transaction, the Fair Market Value of the relevant portion of New SSNs, in each case
((i) and (ii)) as determined in accordance with Article 13; and

(g)

if paragraph 10.5(b) applies and the MTO Offer is also made in respect of Facilities
Debt, specify that each Accepting Shareholder (or such Accepting Shareholder’s
Related Parties, as applicable) shall be entitled to receive in respect of the stapled
proportion of the New Money Notes held by it or them (if any) consideration (in cash)
equal to: (i) the consideration (including the Cash-Equivalent Value of any Non-Cash
Consideration) paid or payable by the MTO Offeror for any New Money Notes in the
most recent Benchmark Transaction in the three month period prior to the date of the
MTO Offer (which may be the transaction triggering the MTO Offer) involving the
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acquisition of New Money Notes (taking into account that the Accepting Shareholder
may be transferring different amounts of New Money Notes); or (ii) in the absence of
such Benchmark Transaction, the Fair Market Value of the relevant portion of New
Money Notes, in each case ((i) and (ii)) as determined in accordance with Article 13.
10.6

The Company shall promptly (and in any event within two Business Days) notify the Other
Shareholders of the terms of the Mandatory Offer upon receiving notice of the same from the
MTO Offeror, following which any such holder who wishes to transfer some or all of their A
Ordinary Shares and Preference Shares (and, if applicable, Facilities Debt) to the MTO Offeror
pursuant to the Mandatory Offer (an “Accepting Shareholder”) shall serve notice on the
Company to that effect (the “Mandatory Offer Acceptance Notice”) at any time prior to the
Mandatory Offer Closing Date. A Mandatory Offer Acceptance Notice shall be irrevocable but
shall lapse in the event that the Mandatory Offer is revoked pursuant to Article 10.2.

10.7

Within five Business Days after the Mandatory Offer Closing Date:

10.8

(a)

the Company shall notify the MTO Offeror in writing of the names and addresses of
the Accepting Shareholders who have accepted the Mandatory Offer, together with the
number of A Ordinary Shares and Preference Shares (and, if applicable, the amount of
the stapled Facilities Debt) the acceptance relates to;

(b)

the Company shall notify each Accepting Shareholder in writing of the identity of the
MTO Offeror; and

(c)

each of the Company’s notifications above shall indicate the date, time and place on
which the sale and purchase of the A Ordinary Shares and Preference Shares (and, if
applicable, the transfer or repayment of the stapled Facilities Debt) is to be completed,
being a date notified by the MTO Offeror which is (unless otherwise agreed between
the MTO Offeror and the Accepting Shareholders) not less than 20 days and not more
than 30 days after the Mandatory Offer Closing Date (unless a longer period is required
in order to satisfy any mandatory regulatory or anti-trust conditions, in which case
within 15 days of satisfaction of such conditions) (the “Mandatory Offer Completion
Date”).

Each Accepting Shareholder shall transfer the legal and beneficial title to its A Ordinary Shares
and Preference Shares which are the subject of the Mandatory Offer Acceptance Notice to the
MTO Offeror on the terms set out in this Article 10, along with, if applicable, the stapled
proportion of Facilities Debt, free from all Encumbrances, by delivering to the Company on or
before the Mandatory Offer Completion Date:
(a)

duly executed stock transfer form(s) in respect of: (i) such A Ordinary Shares; and (ii)
the Preference Shares, in each case registered in its name;

(b)

to the extent any certificates have been issued in respect of such A Ordinary Shares and
the Preference Shares, the relevant share certificate(s) (or an indemnity in respect
thereof in a form satisfactory to the directors);

(c)

a duly executed sale agreement or form of acceptance; and

(d)

if the Accepting Shareholder is transferring stapled Facilities Debt: (i) a duly executed
Transfer Certificate or Assignment Agreement (pursuant to and as defined in the New
SSNs Purchase Agreement); and (ii) a duly executed Transfer Certificate or
Assignment Agreement (pursuant to and as defined in the New Money Notes Purchase
Agreement),
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and, to the extent required by the Selling Shareholders, shall sign such other documents as are
signed by the Selling Shareholders pursuant to the proposed transaction triggering the MTO
Offer, which may include representations, warranties and indemnities limited to the following
matters only: (i) the Accepting Shareholder’s title to, and ownership of, the relevant A Ordinary
Shares and Preference Shares and its capacity and authority to enter into such transfers; and (ii)
if applicable, a customary leakage indemnity given by each Accepting Shareholder (in respect
of itself only on a several basis) in respect of leakage from the date of the accounts being used
as the locked box accounts in the transaction triggering the MTO Offer up until the date of
completion of such transfer, subject to any permitted leakage items agreed in the transaction
triggering the MTO Offer, all against payment on the Mandatory Offer Completion Date of the
aggregate consideration due to it under the Mandatory Offer. The Accepting Shareholders shall
not be required to give any other representations, warranties or indemnities.
10.9

The MTO Offeror shall pay all costs (other than Tax in respect of the transaction proceeds)
incurred by the Selling Shareholders and Accepting Shareholders (and their respective Related
Parties and, in each case, acting collectively such that, for example, one legal firm per
jurisdiction may represent each Selling Shareholder(s) (collectively) and one legal firm per
jurisdiction may represent the Accepting Shareholder(s) (collectively) in connection with the
MTO Offer). In the event the MTO Offeror cannot or will not pay such costs, each Selling
Shareholder and Accepting Shareholder shall pay (for and on behalf of its Related Parties, if
applicable) its pro rata share (as a deduction from, and calculated by reference to, the gross pre
Tax proceeds to be received by all Selling Shareholders and Accepting Shareholders (and their
respective Related Parties) in respect of their shares and other securities to be sold or redeemed
in connection with the relevant transaction, without prejudice to any other deductions lawfully
required to be made) of such costs.

10.10 No offer shall be required under this Article 10 if either: (i) a Drag Along Notice has been
served under Article 11 (Drag Along Rights); or (ii) a Squeeze-Out Notice has been served
under Article 12 (Squeeze-Out Rights) and, in each case such notice has not been revoked or
lapsed; or (iii) the proposed transfer is an Affiliate Transfer.
11.

DRAG ALONG RIGHTS

11.1

Other than in the case of an Affiliate Transfer, if one or more Selling Shareholders propose to
transfer alone or between them more than 50% in aggregate of the total number of A Ordinary
Shares then in issue (the “Sale Shares”) to an independent third party purchaser on bona fide
arm’s length terms (the “Proposed Drag Purchaser”), the Selling Shareholders shall have the
option, following the execution of a binding agreement (whether conditional or unconditional)
for the sale of the Sale Shares (the “Sale Agreement”) to require all of the other members (the
“Dragged Shareholders”) to sell and transfer all (but not less than all) of their A Ordinary
Shares and Preference Shares (including any shares acquired by them after the Drag Along
Notice is served but excluding any shares which are to be redeemed on or prior to the purchase)
(the “Dragged Shares”) to the Proposed Drag Purchaser (or as the Proposed Drag Purchaser
shall direct) in accordance with the provisions of this Article 11 (Drag Along Rights) (the “Drag
Right”). For the avoidance of doubt, an existing holder of A Ordinary Shares which is not a
Related Party of, or otherwise acting in concert with, the Selling Shareholders may qualify as a
Proposed Drag Purchaser for the purposes of this Article 11.

11.2

For so long as the A Ordinary Shares held by an Investor are stapled to the Facilities Debt owed
to such Investor (or its Related Parties) pursuant to the terms of any agreement between the
members, the Drag Along Notice will also at the election of the Proposed Drag Purchaser,
either: (a) require each Dragged Shareholder (and its Related Parties) to transfer to the Proposed
Drag Purchaser on the proposed date of transfer the entire amount of the Facilities Debt owed
to it immediately prior to the transfer (if any) for consideration as set out in Article 11.7; or
(b) require the Proposed Drag Purchaser to procure the repayment to each Dragged Shareholder
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(and its Related Parties, if any) on the proposed date of transfer, in full and final settlement and
discharge of such Facilities Debt, the amount set out in Article 11.7.
11.3

The Selling Shareholders (on behalf of and at the instruction of the Proposed Drag Purchaser)
may exercise the Drag Right by giving written notice to that effect to the Company as agent for
and on behalf of each of the Dragged Shareholders at any time before the transfer of the Sale
Shares to the Proposed Drag Purchaser. Such written notice (a “Drag Along Notice”) shall
specify:
(a)

that the Dragged Shareholders are required to transfer the Dragged Shares to the
Proposed Drag Purchaser pursuant to this Article 11 (Drag Along Rights);

(b)

that the Dragged Shareholders (or relevant Related Party of such Dragged
Shareholders) are required to transfer to the Proposed Drag Purchaser, or the Proposed
Drag Purchaser is required to repay to the Dragged Shareholders (or relevant Related
Party of such Dragged Shareholders), the Facilities Debt owed to each Dragged
Shareholder (or relevant Related Party of such Dragged Shareholder) pursuant to this
Article 11 (Drag Along Rights);

(c)

the identity of the Proposed Drag Purchaser;

(d)

the consideration for which the Dragged Shares (and, if applicable, for which each
pound sterling of the Facilities Debt) are to be transferred (or repaid) (calculated in
accordance with Article 11.7); and

(e)

the proposed timing for completion of the transfers (or, if applicable, repayment of
Facilities Debt).

11.4

The Drag Along Notice shall be accompanied by all documents required to be executed by the
relevant Dragged Shareholder (and, if applicable, its Related Parties) in order to transfer legal
and beneficial title to the Dragged Shares (and, if applicable, the Facilities Debt) to the Proposed
Drag Purchaser free from all Encumbrances (the “Drag Transfer Documents”). The Drag
Transfer Documents may include certain conditions as agreed between the Selling Shareholders
and the Proposed Drag Purchaser as well as representations, warranties and indemnities on the
same terms given by the Selling Shareholder but limited to the following matters only: (a) the
Dragged Shareholder’s title to, and ownership of, the relevant Dragged Shares and its capacity
and authority to enter into such transfer; and (b) if applicable, a customary leakage indemnity
given by each Dragged Shareholder (in respect of itself only on a several basis) with respect to
leakage from the date of the accounts being used as the locked box accounts up until the date
of completion of such transfer, subject to any permitted leakage items agreed by the Selling
Shareholders but which items shall in any event include any dividend declared but not paid
prior to the date of the Sale Agreement. The Dragged Shareholders shall not be required to give
any other representations, warranties or indemnities.

11.5

A Drag Along Notice shall be irrevocable except that the same Selling Shareholders may revoke
a Drag Along Notice (and serve, or require the Company to serve, a further Drag Along Notice)
where the terms listed in Article 11.3 or 11.4 change. A Drag Along Notice shall lapse if the
Sale Shares are not sold to the Proposed Drag Purchaser within 60 days from the date of service
of the Drag Along Notice (or such longer period as may be: (a) required in order to satisfy any
mandatory regulatory or anti-trust conditions; or (b) reasonably requested in writing to each of
the Dragged Shareholders by the Selling Shareholders). The Selling Shareholders may serve
(or may require the Company to serve) further Drag Along Notices where any particular Drag
Along Notice lapses.

11.6

Notwithstanding any other provision of these Articles, during the period between service of a
Drag Along Notice on a Dragged Shareholder in accordance with Article 11.3 and the Dragged
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Shares being transferred to the Proposed Drag Purchaser in accordance with this Article 11
(Drag Along Rights) or the Drag Along Notice otherwise being revoked or lapsing, those
Dragged Shares (and, if applicable, the Facilities Debt) may not be transferred other than:

11.7

11.8

(a)

under this Article 11 (Drag Along Rights); or

(b)

where such transfer is an Affiliate Transfer, provided that upon such transfer the Drag
Along Notice shall be deemed to have been served on such transferee in respect of the
Dragged Shares (and, if applicable, Facilities Debt) transferred to it, and that transferee
shall be a Dragged Shareholder for the purpose of this Article 11 (Drag Along Rights).

The consideration payable for each Dragged Share shall be paid in the same form and manner
of payment (including in respect of any deferral or escrow) and subject to the same payment
terms (including as to the amount of the consideration) as will be received by the Selling
Shareholders for each share of the relevant class pursuant to the Sale Agreement, provided that
unless the holders of 75% or more of the aggregate number of A Ordinary Shares in issue
resolve otherwise, each Dragged Shareholder may, at its discretion, elect to receive the Cash
Equivalent Value of any Non-Cash Consideration in cash rather than in the form of the NonCash Consideration. The consideration payable for any Facilities Debt held by a Dragged
Shareholder (and its Related Parties) (if any) shall be paid in cash and shall be:
(a)

in the case of any New SSNs: (i) if any New SSNs are held by any of the Selling
Shareholders, calculated on the same basis as the consideration paid by the Proposed
Drag Purchaser to the Selling Shareholders for the New SSNs held by them as stated in
the Drag Along Notice (but taking into account that the Selling Shareholder and the
Dragged Shareholder may be transferring different amounts of New SSNs); or (ii) if
the Selling Shareholders do not hold any New SSNs, equal to the par value of, plus
accrued unpaid interest on, such New SSNs (together with any fee, premium, penalty
or similar cost, liability, expense or amount associated with prepayment, termination
and/or settlement of the facility provided thereunder); and

(b)

in the case of any New Money Notes: (i) if any New Money Notes are held by any of
the Selling Shareholders, calculated on the same basis as the consideration paid by the
Proposed Drag Purchaser to the Selling Shareholders for the New Money Notes held
by them as stated in the Drag Along Notice (but taking into account that the Selling
Shareholder and the Dragged Shareholder may be transferring different amounts of
New Money Notes); or (ii) if the Selling Shareholders do not hold any New Money
Notes, equal to the par value of, plus accrued unpaid interest on, such New Money
Notes (together with any fee, premium, penalty or similar cost, liability, expense or
amount associated with prepayment, termination and/or settlement of the facility
provided thereunder).

The Proposed Drag Purchaser shall pay all costs (other than Tax in respect of the transaction
proceeds, which shall be borne by the Selling Shareholders and Dragged Shareholders liable
for such Tax) incurred by the Selling Shareholders and Dragged Shareholders (and their
respective Related Parties and, in each case, acting collectively such that, for example, one legal
firm per jurisdiction may represent the Selling Shareholders (collectively) and one legal firm
per jurisdiction may represent the Dragged Shareholders (collectively) in connection with the
transfer of the Sale Shares and the Dragged Shares and, if applicable, the transfer or repayment
of the Facilities Debt. In the event the Proposed Drag Purchaser cannot or will not pay such
costs, each Dragged Shareholder and each Selling Shareholder shall pay (for and on behalf of
its Related Parties, if applicable) its pro rata share (as a deduction from, and calculated by
reference to, the gross pre-Tax proceeds to be received by all Selling Shareholders and Dragged
Shareholders (and their respective Related Parties) in respect of their shares and other securities
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to be sold or redeemed in connection with the relevant transaction, without prejudice to any
other deductions lawfully required to be made) of such costs.
11.9

The sale of the Dragged Shares (and, if applicable, transfer or repayment of the Facilities Debt)
shall be completed on the date of completion of the sale of the Sale Shares. The Dragged
Shareholders (and, if applicable, their Related Parties) shall not be required to sell and transfer
the Dragged Shares (or, if applicable, the Facilities Debt) prior to the date on which the Sale
Shares are transferred to the Proposed Drag Purchaser.

11.10 If any person becomes a member of the Company pursuant to the exercise of a pre-existing
option or other right to acquire shares after a Drag Along Notice has been served, such member
will be bound to sell and transfer all shares it acquires to the Proposed Drag Purchaser (or as
the Proposed Drag Purchaser may direct). The provisions of Articles 11.1 to 11.9 shall apply
(with the necessary changes) to such member, save that if its shares are acquired after the sale
of the Dragged Shares has been completed, completion of the sale of such member’s shares
shall take place immediately following the acquisition of such shares by such member.
11.11 The provisions of this Article 11 (Drag Along Rights) may be enforced in relation to a transfer
to a New Holding Company as if that New Holding Company was the Proposed Drag Purchaser.
12.

SQUEEZE OUT RIGHTS

12.1

If any Investor Group holds 75% or more in aggregate of the total number of A Ordinary Shares
then in issue (the “Squeeze-Out Threshold”), then any member of that Investor Group (the
“Squeeze-Out Purchaser”) shall have the option to require all of the other members (the
“Squeezed Shareholders”) to sell and transfer all (but not less than all) of their shares
(including any shares acquired by them after the Squeeze-Out Notice is served but excluding
any shares which are to be redeemed on or prior to the purchase, the “Squeezed Shares”) to
the Squeeze-Out Purchaser (or as the Squeeze-Out Purchaser shall direct) in accordance with
the provisions of this Article 12.1 (the “Squeeze-Out Right”).

12.2

For so long as the A Ordinary Shares held by an Investor are stapled to the Facilities Debt owed
to such Investor (or its Related Parties) pursuant to the terms of any agreement between the
members, the Squeeze-Out Notice will also, at the election of the Squeeze-Out Purchaser,
either: (a) require each Squeezed Shareholder (and its Related Parties) to transfer to the
Squeeze-Out Purchaser on the proposed date of transfer the entire amount of the Facilities Debt
owed to it immediately prior to the transfer (if any) for consideration as set out in Article 12.7;
or (b) require the Squeeze-Out Purchaser to procure the repayment to each Squeezed
Shareholder (and its Related Parties, if any) on the proposed date of transfer, in full and final
settlement and discharge of such Facilities Debt, the amount set out in Article 12.7.

12.3

The Squeeze-Out Purchaser may exercise the Squeeze-Out Right by giving written notice to
that effect to the Company as agent for and on behalf of each of the Squeezed Shareholders at
any time before its shareholding exceeds the Squeeze-Out Threshold. Such written notice (a
“Squeeze-Out Notice”) shall specify:
(a)

that the Squeezed Shareholders are required to transfer the Squeezed Shares to the
Squeeze-Out Purchaser pursuant to this Article 12 (Squeeze-Out Rights);

(b)

that the Squeezed Shareholders (or relevant Related Party of such Squeezed
Shareholders) are required to transfer to the Squeeze-Out Purchaser, or the SqueezeOut Purchaser is required to repay to the Squeezed Shareholders (or relevant Related
Party of such Squeezed Shareholders), the Facilities Debt owed to each Squeezed
Shareholder (or relevant Related Party of such Squeezed Shareholder) pursuant to this
Article 12 (Squeeze-Out Rights);
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(c)

the identity of the Squeeze-Out Purchaser;

(d)

the consideration for which the Squeezed Shares (and, if applicable, for which each
pound sterling of the Facilities Debt) are to be transferred (or repaid) (calculated in
accordance with Article 12.7); and

(e)

the proposed timing for completion of the transfers (or, if applicable, repayment of
Facilities Debt).

12.4

The Squeeze-Out Notice shall be accompanied by all documents required to be executed by the
relevant Squeezed Shareholder (and, if applicable, its Related Parties) in order to transfer legal
and beneficial title to the Squeezed Shares (and, if applicable, the Facilities Debt) to the
Squeeze-Out Purchaser free from all Encumbrances (the “Squeeze-Out Transfer
Documents”). The Squeeze-Out Transfer Documents may include certain conditions as well
as representations, warranties and indemnities which will be limited to the following matters
only: (a) the Squeezed Shareholder’s title to, and ownership of, the relevant Squeezed Shares
and its capacity and authority to enter into such transfer; and (b) if applicable, a customary
leakage indemnity (given in respect of itself only on a several basis) with respect to leakage
from the date of the accounts being used as the locked box accounts up until the date of
completion of such transfer, subject to any permitted leakage items agreed to by the SqueezeOut Purchaser but which items shall in any event include any dividend declared but not paid
prior to the date of the Sale Agreement. The Squeezed Shareholders shall not be required to
give any other representations, warranties or indemnities.

12.5

A Squeeze-Out Notice shall be irrevocable, except that the Squeeze-Out Purchaser may revoke
the Squeeze-Out Notice at any time prior to the completion of the sale of shares held by the
Squeezed Shareholders if the terms listed in Article 12.3 change (but the Squeeze-Out Purchaser
shall then not be permitted to proceed with the proposed transfer unless it complies with Article
9.2).

12.6

Notwithstanding any other provision of these Articles, during the period between service of a
Squeeze-Out Notice on a Squeezed Shareholder in accordance with Article 12.3 and the
Squeezed Shares being transferred to the Squeeze-Out Purchaser in accordance with this
Article 12.6 (Squeeze-Out Rights) or the Squeeze-Out Notice otherwise being revoked or
lapsing, those Squeezed Shares (and, if applicable, the Facilities Debt) may not be transferred
other than:

12.7

(a)

under this Article 12 (Squeeze-Out Rights); or

(b)

where such transfer is an Affiliate Transfer, provided that upon such transfer the
Squeeze-Out Notice shall be deemed to have been served on such transferee in respect
of the Squeezed Shares (and, if applicable, Facilities Debt) transferred to it, and that
transferee shall be a Squeezed Shareholder for the purpose of this Article 12 (SqueezeOut Rights).

The consideration payable by the Squeeze-Out Purchaser per A Ordinary Share and Preference
Share acquired pursuant to the Squeeze-Out Right shall be equal to: (i) the highest consideration
paid or payable by the Squeeze-Out Purchaser (or any of its Affiliates or Related Funds) per A
Ordinary Share and Preference Share in any Benchmark Transaction in the 12 month period
prior to the date of the Squeeze-Out Notice; or (ii) in the absence of such a Benchmark
Transaction in the 12 month period prior to the date of the Squeeze Notice, the Fair Market
Value per A Ordinary Share and Preference Share, and shall be paid in cash in full upon
completion of the transfer of the shares pursuant to this Article 12. The consideration payable
for any Facilities Debt held by a Squeezed Shareholder (and its Related Parties) (if any) shall
be paid in cash and shall be equal to the par value of, plus accrued unpaid interest on, such
Facilities Debt (together with any fee, premium, penalty or similar cost, liability, expense or
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amount associated with prepayment, termination and/or settlement of the facility provided
thereunder).
12.8

The Squeeze-Out Purchaser shall pay all costs (other than Tax in respect of the transaction
proceeds) incurred by the Squeezed Shareholders (and their respective Related Parties and in
each case acting collectively) in connection with the transfer of the Squeezed Shares and, if
applicable, the transfer or repayment of the Facilities Debt.

12.9

The sale of the Squeezed Shares (and, if applicable, transfer or repayment of the Facilities Debt)
shall be completed simultaneously.

12.10 If any person becomes a member of the Company pursuant to the exercise of a pre-existing
option or other right to acquire shares after a Squeeze-Out Notice has been served, such member
will be bound to sell and transfer all shares it acquires to the Squeeze-Out Purchaser (or as the
Squeeze-Out Purchaser may direct). The provisions of Articles 12.1 to 12.9 shall apply (with
the necessary changes) to such member, save that if its shares are acquired after the sale of the
Squeezed Shares has been completed, completion of the sale of such member’s shares shall take
place immediately following the acquisition of such shares by such member.
13.

BENCHMARK TRANSACTION AND FAIR MARKET VALUE

13.1

For the purposes of these Articles:
(a)

(b)

a Benchmark Transaction shall mean a bona fide purchase (on arms’ length terms) of
any A Ordinary Share and Preference Share by the MTO Offeror or the Squeeze-Out
Purchaser (or any of its Affiliates or Related Funds), as the case may be (together, for
the purposes of this Article 13 the “Relevant Purchaser”) from any Independent
Seller, provided that:
(i)

for the purposes of identifying a Benchmark Transaction, the Relevant
Purchaser shall, as soon as possible after a request from the Company, give to
the Company all such assistance and access to all such information in its
possession or control as the Company may reasonably require in order to
determine: (i) the consideration paid or payable per A Ordinary Share and per
Preference Share (or pound sterling of Facilities Debt) pursuant to the
Benchmark Transaction; and (ii) whether a transaction meets the requirements
of a Benchmark Transaction; and

(ii)

the Benchmark Transaction may be the transaction triggering the provisions of
this Article 13.

Fair Market Value shall mean:
(i)

the value of the relevant securities, as agreed between the Relevant Purchaser
and the Board (with the consent of such Other Shareholders or Squeezed
Shareholders who hold the majority of the A Ordinary Shares held by all Other
Shareholders or Squeezed Shareholders, as applicable) in advance of a
Mandatory Offer or Squeeze-Out Offer being made; or

(ii)

if no value can be agreed within 14 days of such value being discussed between
the Relevant Purchaser and the Board, the value determined by an experienced
valuer nominated by the Relevant Purchaser and consented to by the Board
(with the affirmative vote of the Independent Chairman) or, if such nomination
is not made or is not consented to or otherwise agreed in writing within a further
period of 14 days, an accountancy firm of international repute nominated by
the President for the time being of the Institute of Chartered Accountants in
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England and Wales on the application of the Company (in either case, the
“Valuer”) on the following basis:
(A)

the Relevant Purchaser and the Company shall procure that the Valuer
is instructed as soon as is reasonably practicable and given all such
assistance and access to all such information in their respective
possession or control as the Valuer may reasonably require in order to
determine the Fair Market Value as soon as possible after being
instructed by the Relevant Purchaser and the Company;

(B)

the Valuer shall act as expert and not as arbitrator;

(C)

the price determined by the Valuer shall be the market value which is
in its opinion the amount which a willing purchaser would offer to a
willing vendor at arm’s length for such share or security as at the date
on which the Valuer is instructed;
(I)

the Valuer shall:
(1)

in relation to securities which are shares, make no
adjustment to reflect any premium or discount arising
in relation to the size of the holding of the shares or in
relation to any restrictions on the transferability of the
shares; and

(2)

in relation to securities which are shares, take no
account of whether the shares comprise a majority or
minority interest in the Company;

(II)

the cost of the Valuer shall be borne by the Relevant Purchaser,
unless the Fair Market Value as determined by the Valuer is
less than 110% of that price (if any) which the Relevant
Purchaser had previously notified to the Board as being in its
opinion the Fair Market Value in which event the Company
shall reimburse to the Relevant Purchaser the cost of the
valuation; and

(III)

the determination of the Fair Market Value by the Valuer shall,
in the absence of manifest error, be final and binding on the
Relevant Purchaser, the Company and each of the Other
Shareholders or Squeezed Shareholders, as applicable.

14.

TRANSMISSION OF SHARES

14.1

If title to a share passes to a transmittee, the Company may only recognise the transmittee as
having any title to that share.

14.2

A transmittee who produces such evidence of entitlement to shares as the directors may properly
require:
(a)

may, subject to the Articles, choose either to become the holder of those shares or to
have them transferred to another Affiliate of the original holder; and

(b)

subject to the Articles, and pending any transfer of the shares to another Affiliate of the
original holder, has the same rights and obligations as the original holder had.
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14.3

Transmittees do not have the right to attend or vote at a general meeting, or to constitute an
eligible member in relation to any proposed written resolution, in respect of shares to which
they are entitled, by reason of the holder’s death or bankruptcy or otherwise, unless they become
the holders of those shares.

15.

EXERCISE OF TRANSMITTEES’ RIGHTS

15.1

Transmittees who wish to become the holders of shares to which they have become entitled
must notify the Company in writing of that wish.

15.2

If the transmittee wishes to have a share transferred to another person, the transmittee must
execute an instrument of transfer in respect of it.

15.3

Any transfer made or executed under this Article 15 (Exercise Of Transmittees’ Rights) is to
be treated as if it were made or executed by the person from whom the transmittee has derived
rights in respect of the share, and as if the event which gave rise to the transmission had not
occurred.

16.

TRANSMITTEES BOUND BY PRIOR NOTICES
If a notice is given to a member in respect of shares and a transmittee is entitled to those shares,
the transmittee is bound by the notice if it was given to the member before the transmittee’s
name has been entered in the register of members.

17.

COMPANY’S LIEN OVER PARTLY PAID SHARES

17.1

The Company has a lien (the “Company’s lien”) over every share which is partly paid, for all
monies (whether presently payable or not) which have not been paid to the Company in respect
of that share, and which is payable immediately or at some time in the future, whether or not a
call notice has been sent in respect of it.

17.2

The Company’s lien over a share:
(a)

takes priority over any third party’s interest in that share; and

(b)

extends to any dividend or other money payable by the Company in respect of that share
and (if the lien is enforced and the share is sold by the Company) the proceeds of sale
of that share.

17.3

The directors may at any time, decide that a share which is or would otherwise be subject to the
Company’s lien shall not be subject to it, either wholly or in part.

18.

ENFORCEMENT OF THE COMPANY’S LIEN

18.1

Subject to the provisions of this Article 18 (Enforcement Of The Company’s Lien), if:
(a)

an enforcement notice has been given in respect of a share (a “lien enforcement
notice”); and

(b)

the person to whom the notice was given has failed to comply with it,

the Company may sell that share in such manner as the directors decide.
18.2

A lien enforcement notice:
(a)

may only be given in respect of a share which is subject to the Company’s lien, in
respect of which a sum is payable and the due date for payment of that sum has passed;
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18.3

18.4

18.5

(b)

must specify the share concerned;

(c)

must require payment of the sum payable within 14 days of the notice;

(d)

must be addressed either to the holder of the share or to a person entitled to it by reason
of the holder’s death, bankruptcy or otherwise; and

(e)

must state the Company’s intention to sell the share if the notice is not complied with.

Where shares are sold under this Article 18 (Enforcement Of The Company’s Lien):
(a)

the directors may authorise any person to execute an instrument of transfer of the shares
to the purchaser or a person nominated by the purchaser; and

(b)

the transferee is not bound to see to the application of the consideration, and the
transferee’s title is not affected by any irregularity in or invalidity of the process leading
to the sale.

The net proceeds of any such sale (after payment of the costs of sale and any other costs of
enforcing the lien) must be applied:
(a)

first, in payment of so much of the sum for which the lien exists as was payable at the
date of the lien enforcement notice; and

(b)

second, to the person entitled to the shares at the date of the sale, but, to the extent any
certificates have been issued in respect of such shares, only after the certificate for the
shares sold has been surrendered to the Company for cancellation or an indemnity in
lieu of the certificate in a form reasonably satisfactory to the directors has been given
for any such lost certificates, and subject to a lien equivalent to the Company’s lien
over the shares before the sale for any money payable in respect of the shares after the
date of the lien enforcement notice.

A certificate, affidavit or other official declaration by a director or the company secretary (if
any) that the person is a director or the company secretary and that a share has been sold to
satisfy the Company’s lien on a specified date:
(a)

is conclusive evidence of the facts stated in it as against all persons claiming to be
entitled to the share; and

(b)

subject to compliance with any other formalities of transfer required by the Articles or
by law, constitutes a good title to the share.

19.

CALL NOTICES

19.1

Subject to the Articles and the terms on which shares are allotted, the directors may send a
notice (a “call notice”) to a member requiring the member to pay the Company a specified sum
of money (a “call”) which is payable in respect of any amount partly paid or unpaid on the
shares which that member holds at the date when the directors decide to send the call notice.

19.2

A call notice:
(a)

may not require a member to pay a call which exceeds the total sum unpaid on that
member’s shares;

(b)

must state when and how any call to which it relates it is to be paid; and

(c)

may permit or require the call to be paid by instalments.
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19.3

A member must comply with the requirements of a call notice, but no member is obliged to pay
any call before 14 days have passed since the notice was sent.

19.4

Before the Company has received any call due under a call notice the directors may:
(a)

revoke it wholly or in part; or

(b)

specify a later time for payment than is specified in the call notice,

by a further notice in writing to the member in respect of whose shares the call is made.
20.

LIABILITY TO PAY CALLS

20.1

Liability to pay a call is not extinguished or transferred by transferring the shares in respect of
which it is required to be paid.

20.2

Joint holders of a share are jointly and severally liable to pay all calls in respect of that share.

20.3

Subject to the terms on which shares are allotted, the directors may, when issuing shares,
provide that call notices sent to the holders of those shares may require them:
(a)

to pay calls which are not the same; or

(b)

to pay calls at different times.

21.

WHEN CALL NOTICE NEED NOT BE ISSUED

21.1

A call notice need not be issued in respect of sums which are specified, in the terms on which
a share is allotted, as being payable to the Company in respect of that share:
(a)

on allotment;

(b)

on the occurrence of a particular event; or

(c)

on a date fixed by or in accordance with the terms of allotment.

21.2

But if the due date for payment of such a sum has passed and it has not been paid, the holder of
the share concerned is treated in all respects as having failed to comply with a call notice in
respect of that sum, and is liable to the same consequences as regards the payment of interest
and forfeiture.

22.

FAILURE TO COMPLY WITH CALL NOTICE: AUTOMATIC CONSEQUENCES

22.1

If a person is liable to pay a call and fails to do so by the call payment date:

22.2

(a)

the directors may issue a notice of intended forfeiture to that person; and

(b)

until the call is paid, that person must pay the Company interest on the call from the
call payment date at the relevant rate.

For the purposes of this Article 22 (Failure To Comply With Call Notice: Automatic
Consequences):
(a)

the “call payment date” is the time when the call notice states that a call is payable,
unless the directors give a notice specifying a later date, in which case the ‘call payment
date’ is that later date;

(b)

the “relevant rate” is:
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(i)

the rate fixed by the terms on which the share in respect of which the call is due
was allotted;

(ii)

such other rate as was fixed in the call notice which required payment of the
call, or has otherwise been determined by the directors; or

(iii)

if no rate is fixed in either of these ways, 5% per annum.

22.3

The relevant rate must not exceed by more than five percentage points the base lending rate
most recently set by the Monetary Policy Committee of the Bank of England in connection with
its responsibilities under Part 2 of the Bank of England Act 1998.

22.4

The directors may waive any obligation to pay interest on a call wholly or in part.

23.

NOTICE OF INTENDED FORFEITURE

23.1

A notice of intended forfeiture:

24.

(a)

may be sent in respect of any share in respect of which a call has not been paid as
required by a call notice;

(b)

must be sent to the holder of that share or to a person entitled to it by reason of the
holder’s death, bankruptcy or otherwise;

(c)

must require payment of the call and any accrued interest by a date which is not less
than 14 days after the date of the notice;

(d)

may require payment of all costs and expenses that may have been incurred by the
Company by reason of such non-payment by a date which is not less than 14 days after
the date of the notice;

(e)

must state how the payment is to be made; and

(f)

must state that if the notice is not complied with, the shares in respect of which the call
is payable will be liable to be forfeited.

DIRECTORS’ POWER TO FORFEIT SHARES
If a notice of intended forfeiture is not complied with before the date by which payment of the
call is required in the notice of intended forfeiture, the directors may decide that any share in
respect of which it was given is forfeited, and the forfeiture is to include all dividends or other
monies payable in respect of the forfeited shares and not paid before the forfeiture.

25.

EFFECT OF FORFEITURE

25.1

Subject to the Articles, the forfeiture of a share extinguishes:

25.2

(a)

all interests in that share, and all claims and demands against the Company in respect
of it; and

(b)

all other rights and liabilities incidental to the share as between the person whose share
it was prior to the forfeiture and the Company.

Any share which is forfeited in accordance with the Articles:
(a)

is deemed to have been forfeited when the directors decide that it is forfeited;
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25.3

(b)

is deemed to be the property of the Company; and

(c)

may be sold, re-allotted or otherwise disposed of as the directors think fit.

If a person’s shares have been forfeited:
(a)

the Company must send that person notice that forfeiture has occurred and record it in
the register of members;

(b)

that person ceases to be a member in respect of those shares;

(c)

to the extent any certificates have been issued in respect of such shares, that person
must surrender the certificate for the shares forfeited to the Company for cancellation;

(d)

that person remains liable to the Company for all sums payable by that person under
the Articles at the date of forfeiture in respect of those shares, including any interest
(whether accrued before or after the date of forfeiture); and

(e)

the directors may waive payment of such sums wholly or in part or enforce payment
without any allowance for the value of the shares at the time of forfeiture or for any
consideration received on their disposal.

25.4

At any time before the Company disposes of a forfeited share, the directors may decide to cancel
the forfeiture on payment of all calls, interest and costs and expenses (if any) due in respect of
it and on such other terms as they think fit.

26.

PROCEDURE FOLLOWING FORFEITURE

26.1

If a forfeited share is to be disposed of by being transferred, the Company may receive the
consideration for the transfer and the directors may authorise any person to execute the
instrument of transfer.

26.2

A certificate, affidavit or other official declaration by a director or the company secretary (if
any) that the person is a director or the company secretary and that a share has been forfeited
on a specified date:
(a)

is conclusive evidence of the facts stated in it as against all persons claiming to be
entitled to the share; and

(b)

subject to compliance with any other formalities of transfer required by the Articles or
by law, constitutes a good title to the share.

26.3

A person to whom a forfeited share is transferred is not bound to see to the application of the
consideration (if any) nor is that person’s title to the share affected by any irregularity in or
invalidity of the process leading to the forfeiture or transfer of the share.

26.4

If the Company sells a forfeited share, the person who held it prior to its forfeiture is entitled to
receive from the Company the proceeds of such sale, net of any commission, and excluding any
amount which:
(a)

was, or would have become, payable; and

(b)

had not, when that share was forfeited, been paid by that person in respect of that share,

but no interest is payable to such a person in respect of such proceeds and the Company is not
required to account for any money earned on them.
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27.

SURRENDER OF SHARES

27.1

A member may surrender any share:
(a)

in respect of which the directors may issue a notice of intended forfeiture;

(b)

which the directors may forfeit; or

(c)

which has been forfeited.

27.2

The directors may accept the surrender of any such share.

27.3

The effect of surrender on a share is the same as the effect of forfeiture on that share.

27.4

A share which has been surrendered may be dealt with in the same way as a share which has
been forfeited.
SHARES - OTHER PROVISIONS

28.

DIRECTORS’ AUTHORITY TO ALLOT SHARES

28.1

Subject to any agreement between the members, the Board may offer, allot, issue or grant
options or rights over any unissued shares or otherwise dispose of them to such persons, at such
times and for such consideration and upon such terms and conditions as the Board may
determine.

28.2

The Company may issue fractions of shares in accordance with and subject to the provisions of
the Companies Law provided that a fraction of a share shall not entitle a member to a vote in
respect thereof. A fraction of a share shall, however, be taken into account in determining the
entitlement of a member as regards dividends or on a Winding-Up.

29.

POWERS TO ISSUE DIFFERENT CLASSES OF SHARE

29.1

Subject to the Articles, but without prejudice to the rights attached to any existing share, the
Company may issue shares:
(a)

which are designated as A Ordinary Shares or Preference Shares; or

(b)

with such other rights, restrictions or designation as may be determined by ordinary
resolution.

29.2

The Company may issue shares which are to be redeemed, or are liable to be redeemed at the
option of the Company or the holder, and the directors may determine the terms, conditions and
manner of redemption of any such shares.

30.

VARIATION OF CLASS RIGHTS

30.1

Whenever the share capital of the Company is divided into different classes of shares, the rights
attached to any class may, subject to the Companies Law, only be varied or abrogated:
(a)

with the consent in writing of the holders of at least 66⅔% of the issued shares of the
class; or

(b)

with the sanction of a resolution of the holders of at least 66⅔% of the issued shares of
the class passed at a separate meeting of the holders of that class,

31
EU-DOCS\29947896.6

and may be so varied or abrogated either whilst the Company is a going concern or during or
in contemplation of a Winding-Up.
30.2

The A1 Ordinary Shares, A2 Ordinary Shares and A3 Ordinary Shares shall, except where
specifically identified in these Articles or pursuant to the terms of any agreement between the
members, be treated as a single class of shares, and shall vote as a single class in respect of any
proposed variation to their class rights (except their respective rights as between themselves).

30.3

The rights conferred on the holders of shares of any class shall not, unless otherwise expressly
provided by the terms of the shares of that class, be deemed to be varied or abrogated by:
(a)

the creation, allotment or issue of further shares, or securities convertible into shares,
ranking subsequent to, or pari passu with them, or the issue of any debt securities by
any Group Company, or the purchase or redemption by the Company of its own shares
in accordance with the Companies Law; or

(b)

any alteration to these Articles made conditional upon, or otherwise in connection with,
a Sale or an IPO or in accordance with Article 30.3(a).

30.4

The foregoing provisions of this Article 30 shall apply to the variation or abrogation of the
special rights attached to some only of the shares of any class as if each group of shares of the
class differently treated formed a separate class.

31.

COMPANY NOT BOUND BY LESS THAN ABSOLUTE INTERESTS
Except as required by law, no person is to be recognised by the Company as holding any share
upon any trust, and except as otherwise required by law or the Articles, the Company is not in
any way to be bound by or recognise any interest in a share other than the holder’s absolute
ownership of it and all the rights attaching to it.

32.

PAYMENT OF COMMISSIONS ON SUBSCRIPTION FOR SHARES

32.1

The Company may pay any person a commission in consideration for that person:

32.2

(a)

subscribing, or agreeing to subscribe, for shares; or

(b)

procuring, or agreeing to procure, subscriptions for shares.

Any such commission may be paid:
(a)

in cash, or in fully paid or partly paid shares or other securities or partly in one way and
partly in the other; and

(b)

in respect of a conditional or an absolute subscription.

33.

PROCEDURE FOR DISPOSING OF FRACTIONS OF SHARES

33.1

This Article 33 (Procedure for Disposing of Fractions of Shares) applies where:

33.2

(a)

there has been a consolidation or division of shares; and

(b)

as a result, members are entitled to fractions of shares.

The directors may:
(a)

sell the shares representing the fractions to any person including the Company for the
best price reasonably obtainable;
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(b)

authorise any person to execute an instrument of transfer of the shares to the purchaser
or a person nominated by the purchaser; and

(c)

distribute the net proceeds of sale in due proportion among the holders of the shares.

33.3

The person to whom the shares are transferred is not obliged to ensure that any purchase money
is received by the person entitled to the relevant fractions.

33.4

The transferee’s title to the shares is not affected by any irregularity in or invalidity of the
process leading to their sale.

34.

SHARE CERTIFICATES

34.1

If requested by a member to do so, the Company must issue such member, free of charge, with
one or more certificates in respect of the shares which that member holds.

34.2

Every certificate must specify:
(a)

in respect of how many shares, and of what class, it is issued;

(b)

the extent to which the shares are paid up or, if fully paid up, a statement to that effect;
and

(c)

any distinguishing numbers assigned to them.

34.3

No certificate may be issued in respect of shares of more than one class.

34.4

If more than one person holds a share, only one certificate may be issued in respect of it.

34.5

Certificates must be executed in accordance with the Companies Law.

35.

REPLACEMENT SHARE CERTIFICATES

35.1

If a certificate issued in respect of a member’s shares is:
(a)

damaged or defaced; or

(b)

said to be lost, stolen or destroyed,

that member is entitled to be issued with a replacement certificate in respect of the same shares.
35.2

A member exercising the right to be issued with such a replacement certificate:
(a)

may at the same time exercise the right to be issued with a single certificate or separate
certificates;

(b)

must return the certificate which is to be replaced to the Company if it is damaged or
defaced; and

(c)

must comply with such conditions as to evidence, indemnity and the payment of a
reasonable fee as the directors decide.

36.

REGISTER OF MEMBERS

36.1

The directors shall maintain or cause to be maintained a register of members (required to be
kept pursuant to Article 41 of the Companies Law) in the manner required by the Companies
Law. The register shall be kept at the Company’s registered office or at such other place in
Jersey as the directors from time to time determine. Each year the directors shall prepare or
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cause to be prepared and filed an annual return containing the particulars required by the
Companies Law.
36.2

The Company shall not be required to enter the names of more than four joint holders in the
register.
DIRECTORS’ POWERS AND RESPONSIBILITIES

37.

DIRECTORS’ GENERAL AUTHORITY
Subject to the Articles and any agreement between the members, the directors are responsible
for the management of the Company’s business, for which purpose they may exercise all the
powers of the Company.

38.

MEMBERS’ RESERVE POWER

38.1

The members may, by resolution of an Investor Majority, direct the directors to take, or refrain
from taking, any specified action.

38.2

No such resolution invalidates anything which the directors have done before the passing of the
resolution.

39.

DIRECTORS MAY DELEGATE

39.1

Subject to the Articles and any agreement between the members, the directors may delegate
any of the powers which are conferred on them under the Articles:
(a)

to such person or committee;

(b)

by such means (including by power of attorney);

(c)

to such an extent;

(d)

in relation to such matters or territories; and

(e)

on such terms and conditions,

in each case as they think fit.
39.2

If the directors so specify, any such delegation may authorise further delegation of the directors’
powers by any person to whom they are delegated.

39.3

The directors may revoke any delegation in whole or part, or alter its terms and conditions.

40.

COMMITTEES

40.1

Committees to which the directors delegate any of their powers must follow procedures which
are based as far as they are applicable on those provisions of the Articles which govern the
taking of decisions by directors.

40.2

The directors may make rules of procedure for all or any committees, which prevail over rules
derived from the Articles to the extent that they are not consistent with them.
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DECISION-MAKING BY DIRECTORS
41.

DIRECTORS TO TAKE DECISIONS COLLECTIVELY

41.1

Subject to any agreement between the members, the general rule about decision-making by
directors is that any decision of the directors must be either a majority decision at a meeting or
a decision taken in accordance with Article 42 (Unanimous Decisions).

42.

UNANIMOUS DECISIONS

42.1

A decision of the directors is taken in accordance with this Article 42 (Unanimous Decisions)
when all eligible directors indicate to each other by any means that they share a common view
on a matter.

42.2

Such a decision may take the form of a resolution in writing (which may be in hard copy or
electronic form), signed by each eligible director (whether or not each signs the same document)
or to which each eligible director has otherwise indicated agreement in writing.

42.3

References in these Articles to an “eligible director” means a director who would have been
entitled to vote on the relevant matter had it been proposed as a resolution at a directors’ meeting
and whose vote would have been counted in respect of such matter.

42.4

A decision may not be taken in accordance with this Article 42 (Unanimous Decisions) if the
eligible directors would not have formed a quorum at such a meeting.

43.

CALLING A DIRECTORS’ MEETING

43.1

Any director may call a directors’ meeting by giving at least five days’ notice of the meeting to
the directors and any Board Observers or by authorising the company secretary (if any) to give
such notice provided that such notice period can be shortened or waived by a simple majority
of directors from time to time.

43.2

Notice of any directors’ meeting must indicate and include:
(a)

its proposed date and time;

(b)

where in the United Kingdom it is to take place;

(c)

if it is anticipated that directors participating in the meeting will not be in the same
place, how it is proposed that they should communicate with each other during the
meeting (including by telephone or electronic dial in or otherwise);

(d)

an agenda; and

(e)

an information pack setting out information relating to the items to be discussed at the
meeting and a copy of the Group’s latest management accounts and any other
information reasonably required by any Director in order to perform his duties as a
director of the Company.

43.3

Subject to Article 43.4, notice of a directors’ meeting must be given to each director whether
or not he is absent from the United Kingdom.

43.4

Notice of a directors’ meeting need not be given to directors or Board Observers who waive
their entitlement to notice of that meeting, by giving notice to that effect to the Company prior
to or after the date on which the meeting is held. Where such notice is given after the meeting
has been held, that does not affect the validity of the meeting, or of any business conducted at
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it. If a director participates in a directors’ meeting, the director is taken to have consented to
the meeting being held at short notice or to have waived notice of the meeting.
44.

PARTICIPATION IN DIRECTORS’ MEETINGS

44.1

Subject to the Articles, directors participate in a directors’ meeting, or part of a directors’
meeting, when:
(a)

the meeting has been called and takes place in accordance with the Articles; and

(b)

they can each communicate to the others any information or opinions they have on any
particular item of the business of the meeting.

44.2

In determining whether directors are participating in a directors’ meeting, it is irrelevant where
any director is or how they communicate with each other.

44.3

If all the directors participating in a meeting are not in the same place, they may decide that the
meeting is to be treated as taking place wherever any of them is.

45.

QUORUM FOR DIRECTORS’ MEETINGS

45.1

Subject to Article 45.4 and Article 48.8, the quorum for the transaction of business at a meeting
of the directors shall be any three eligible directors (including at least two Investor Directors).

45.2

At a directors’ meeting, unless a quorum is participating, no proposal is to be voted on except
a proposal to call another meeting.

45.3

If the total number of directors for the time being is less than the quorum required, the directors
must not take any decision other than a decision:

45.4

(a)

to appoint further directors; or

(b)

to call a general meeting so as to enable the members to appoint further directors.

If:
(a)

within one hour from the time appointed for a meeting of the directors a quorum is not
present; or

(b)

during any such meeting a quorum ceases to be present,

the meeting shall stand adjourned to the same day in the next week, at the same time and place
or to such later date and at such other time and place as determined by the Chairman (an
“Adjourned Meeting”), and if at the Adjourned Meeting a quorum is not present within one
hour from the time appointed for the meeting, or during any such meeting a quorum ceases to
be present, the directors shall call a general meeting of the members of the Company to resolve
on the matters for discussion.
46.

CHAIRING OF DIRECTORS’ MEETINGS

46.1

Subject to Article 46.3 below, an Investor Majority may, by notice in writing to the Company,
appoint an Independent Non-Executive Director as chairman of the Board to chair meetings of
the directors (the “Independent Chairman”). An Investor Majority may in like manner at any
time request that the Independent Chairman be removed from office (as director and
Independent Chairman).
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46.2

The Independent Chairman shall chair each directors’ meeting at which he is present. If there
is no director holding that office, or if the Independent Chairman is unwilling to chair the
directors’ meeting or is not participating in the meeting within ten minutes after the time at
which it was to start, the directors present at the meeting may appoint any director to chair it.

46.3

Until the end of the Initial Governance Period, the designation of the Independent Chairman
will require the affirmative vote of each of the Anchor Investors.

47.

CASTING VOTE
If the numbers of votes for and against a proposal at a meeting of directors are equal, the
Independent Chairman shall have a casting vote.

48.

DIRECTORS’ INTERESTS

48.1

A director who is in any way, directly or indirectly, interested in a proposed transaction or
arrangement with the Company (including in relation to an Exit) which to a material extent
conflicts or may conflict with the interests of the Company and of which he is aware shall
disclose the nature and extent of his interest to the other directors before the Company enters
into the transaction or arrangement.

48.2

A director who is in any way, directly or indirectly, interested in a transaction or arrangement
that has been entered into by the Company which to a material extent conflicts or may conflict
with the interests of the Company and of which he is aware shall disclose the nature and extent
of his interest to the other directors as soon as is reasonably practicable, unless the interest has
already been declared under Article 48.1.

48.3

Any declaration required by Article 48.1 or Article 48.2 must be made in accordance with
Article 75(2) of the Companies Law.

48.4

If a declaration made under Article 48.1 or 48.2 proves to be, or becomes, inaccurate or
incomplete, a further declaration must be made under Article 48.1 or 48.2, as appropriate.

48.5

A director need not declare an interest under Article 48.1 or 48.2:
(a)

if it cannot reasonably be regarded as likely to give rise to a conflict of interest pursuant
to Article 75(1) of the Companies Law;

(b)

if, or to the extent that, the other directors are already aware of it (and for this purpose
the other directors are treated as aware of anything of which they ought reasonably to
be aware);

(c)

if, or to the extent that, it concerns terms of his service contract that have been or are to
be considered by a directors’ meeting or by a committee of the directors appointed for
the purpose under these Articles or any agreement between the members; or

(d)

if the director is not aware of his interest or is not aware of the transaction or
arrangement in question (and for this purpose a director is treated as being aware of
matters of which he ought reasonably to be aware).

provided that where a director or, in the case of an Investor Director, the Investor Group has an
Exit Conflict, it will be deemed to give rise to a conflict of interest and the relevant director
shall be required to declare it under Article 48.1 or 48.2.
48.6

Subject to Article 48.7 and the provisions of the Companies Law and provided that he has
declared the nature and extent of any direct or indirect interest of his in accordance with
Article 48.1 or 48.2, a director notwithstanding his office:
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48.7

48.8

(a)

may be a party to, or otherwise be interested in, any transaction or arrangement with
the Company or in which the Company is otherwise (directly or indirectly) interested;

(b)

shall be entitled to vote at a meeting of directors (or of a committee of the directors) or
participate in any unanimous decision, in respect of such existing or proposed
transaction or arrangement in which he is interested (and shall be an eligible director
for these purposes);

(c)

may act by himself or through his firm in a professional capacity for the Company
(otherwise than as auditor), and in any such case on such terms as to remuneration and
otherwise as the directors may decide; and

(d)

may be a director or other officer of, or employed or engaged by, or a party to any
transaction or arrangement with, or otherwise be interested in, any body corporate in
which the Company is otherwise (directly or indirectly) interested.

A director who has declared an Exit Conflict in accordance with Article 48.1 or 48.2, shall not
be entitled to:
(a)

attend, and vote at, meetings of the directors (or any committee thereof) at which such
matter will or may be discussed, and receive board papers relating thereto;

(b)

receive confidential information and other documents and information relating to such
matter, use and apply such information in performing his duties as an employee,
director or officer of, or consultant to, an Investor or an Affiliate of that Investor and
disclose that information to third parties in accordance with these Articles or any
agreement between the members; or

(c)

give or withhold consent or give any direction or approval under these Articles or any
agreement between the members on behalf of the Investors (or any of them) in relation
to such matter.

Notwithstanding any other provision of these Articles, in relation to an Investor Group that has
an Exit Conflict, the Company shall be entitled to:
(a)

withhold any information related to the Exit from that Investor Group, including any
information that it would otherwise be entitled to receive in its capacity as an Investor;
and

(b)

suspend the right of that Investor Group (and any Investor Director appointed by that
Investor Group unless that Investor Director is an Independent Non-Executive Director)
to participate in relation to any matter related to the Exit to be voted on (including any
consent, waiver or amendment in respect thereof) pursuant to the Articles or otherwise
(as determined by the Board and including any matter requiring the consent of an
Investor Majority or an Enhanced Investor Majority) so that:

(c)

any requirements as to quorum specified in the Articles shall be deemed amended so
that a quorum may be present notwithstanding that the relevant Investor Group (or
Investor Director, as the case may be) may not be in attendance for the relevant meeting
or item of the agenda of the meeting;

(d)

that Investor Group shall not constitute an eligible member in relation to any proposed
written resolution of the members of the Company; and
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(e)

49.

for the purpose of the consent, determination or direction of an Investor Majority or
Enhanced Investor Majority, the definitions of Investor Majority or Enhanced Investor
Majority shall exclude that Investor Group in respect of that matter.

RECORDS OF DECISIONS TO BE KEPT
The directors must ensure that the Company keeps a record, in writing, for at least ten years
from the date of the decision recorded, of every unanimous or majority decision taken by the
directors.

50.

DIRECTORS’ DISCRETION TO MAKE FURTHER RULES
Subject to the Articles the directors may make any rule which they think fit about how they take
decisions, and about how such rules are to be recorded or communicated to directors.
APPOINTMENT OF DIRECTORS

51.

NUMBER OF DIRECTORS

51.1

Subject to Article 51.2 below, the Board shall be comprised of at least three but no more than
five directors, comprising any (or all) of:

51.2

(a)

up to two executive directors appointed and removed (for any reason) by the Board (the
“Executive Directors”);

(b)

up to three non-executive directors appointed and removed (for any reason) by an
Investor Majority (the “Investor Directors”) of which one, who must be an
Independent Non-Executive Director, may be designated by the Investor Majority as
the Independent Chairman.

Until the end of the Initial Governance Period:
(a)

each Anchor Investor (rather than the Investor Majority) will be entitled to appoint and
remove one Investor Director (other than the Independent Chairman); and

(b)

the appointment of the Independent Chairman by the Investor Majority will require the
affirmative vote of each of the Anchor Investors,

provided that if, on the first anniversary of the Restructuring Effective Date, an Anchor Investor
holds less than 15% of the A Ordinary Shares in issue and held by Investors then that Anchor
Investor’s rights pursuant to Articles 51.2(a) and 51.2(b) shall be suspended and shall instead
be exercisable by the Investor Majority. Any such suspension of one Anchor Investor’s rights
shall be without prejudice to the rights of the other Anchor Investor, provided it holds at least
15% of the A Ordinary Shares in issue and held by Investors as at the first anniversary of the
Restructuring Effective Date.
52.

METHODS OF APPOINTING DIRECTORS

52.1

Subject to Article 52.2, any person who is willing to act as a director, and is permitted by law
to do so, may be appointed to be a director.

52.2

The Investor Directors shall be appointed and removed by an Investor Majority pursuant to
Article 51.1 (or, alternatively, in the circumstances contemplated by Article 51.2, by each
Anchor Investor). The Chairman shall be designated and such designation removed by an
Investor Majority. Each appointment of a director to the Board, and removal of such director
from the Board, shall be made by notice in writing served on the Company by the persons
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identified in this Article 52.2 and shall take effect immediately (or as otherwise specified in the
notice).
Alternate Directors
52.3

Any director (the “appointor”) may appoint as an alternate any other director, or any other
person approved by resolution of the directors, to exercise that director’s powers, and carry out
that director’s responsibilities, in relation to the taking of decisions by the directors in the
absence of the alternate’s appointor.

52.4

Any appointment or removal of an alternate must be effected by notice in writing to the
Company signed by the appointor, or in any other manner approved by the directors. The notice
must identify the proposed alternate, and, in the case of a notice of appointment, contain a
statement signed by the proposed alternate that the proposed alternate is willing to act as the
alternate of the director giving the notice.

52.5

An alternate director has the same rights, in relation to any directors’ meeting or directors’
written resolution, as the alternate’s appointor. Except as the Articles specify otherwise,
alternate directors are deemed for all purposes to be directors, are liable for their own acts and
omissions, are subject to the same restrictions as their appointors and are not deemed to be
agents of or for their appointors.

52.6

A person who is an alternate director but not a director may be counted as participating for the
purposes of determining whether a quorum is participating (but only if that person’s appointor
is not participating), and may sign a written resolution (but only if it is not signed or to be signed
by that person’s appointor). No alternate may be counted as more than one director for such
purposes. An alternate director is not entitled to receive any remuneration from the Company
for serving as an alternate director.

52.7

A director who is also an alternate director has an additional vote on behalf of each appointor
who is not participating in a directors’ meeting and who would have been entitled to vote if
they were participating in it.

52.8

A director who is also an alternate shall be entitled, in the absence of his appointor, to a separate
vote on behalf of his appointor in addition to his own vote and to be counted as part of the
quorum for directors’ meetings on his own account and in respect of the director for whom he
is the alternate (provided that, in each case, that director would have been entitled to vote if
they were participating in the directors’ meeting).

52.9

An alternate director’s appointment as an alternate terminates:
(a)

when the alternate’s appointor revokes the appointment by notice to the Company in
writing specifying when it is to terminate;

(b)

on the occurrence in relation to the alternate of any event which, if it occurred in relation
to the alternate’s appointor, would result in the termination of the appointor’s
appointment as a director;

(c)

on the death of the alternate’s appointor; or

(d)

when the alternate’s appointor’s appointment as a director terminates.

53.

TERMINATION OF DIRECTOR’S APPOINTMENT

53.1

A person ceases to be a director as soon as:
(a)

in the case of an Executive Director, the Board may determine from time to time;
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(b)

in the case of an Investor Director, notice in writing to that effect is given to the
Company by the person(s) that is entitled to appointed such director pursuant to Articles
50 (Directors’ Discretion to Make Further Rules) and 52 (Method of Appointing
Directors);

(c)

in the case of the Independent Chairman, notice in writing to that effect is given to the
Company by an Investor Majority;

(d)

that person ceases to be a director by virtue of any provision of the Companies Law or
is prohibited from being a director by law;

(e)

a bankruptcy order is made against that person;

(f)

a composition is made with that person’s creditors generally in satisfaction of that
person’s debts;

(g)

a registered medical practitioner who is treating that person gives a written opinion to
the Company stating that that person has become physically or mentally incapable of
acting as a director and may remain so for more than six months;

(h)

notification is received by the Company from that person that he is resigning from
office, and such resignation has taken effect in accordance with its terms;

(i)

that person has been, or could be, summarily dismissed or terminated under the terms
of his/her employment or service agreement;

(j)

that person is convicted of a criminal offence (other than a motoring offence not
resulting in disqualification) and the directors resolve that his office be vacated.

54.

DIRECTORS’ REMUNERATION

54.1

Subject to Article 54.2, no fees shall be payable in respect of the services of the directors.

54.2

The Investor Directors shall each be entitled to such reasonable and customary remuneration as
the directors may from time to time determine which shall be consistent with market practice
and subject to an aggregate maximum amount per annum to be determined by the Remuneration
and Nomination Committee (which shall be reduced pro rata for periods of less than a year).

54.3

Unless the directors decide otherwise, directors are not accountable to the Company for any
remuneration or benefits which they receive as directors or other officers or Employees of any
member of the Group from time to time.

55.

DIRECTORS’ EXPENSES

55.1

The Company may pay any reasonable expenses which the directors and the company secretary
(if any) properly incur in connection with their attendance at:
(a)

meetings of directors or committees of directors;

(b)

general meetings; or

(c)

separate meetings of the holders of any class of shares or of debentures of the Company,

or otherwise in connection with the exercise of their powers and the discharge of their
responsibilities in relation to the Company.
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56.

COMPANY SECRETARY
The directors shall appoint such person who is willing to act as the company secretary for such
term, at such remuneration, and upon such conditions as they may think fit and may from time
to time remove such person and appoint a replacement in each case by a decision of the
directors.

DIVIDENDS AND OTHER DISTRIBUTIONS
57.

PROCEDURE FOR DECLARING DIVIDENDS

57.1

Subject to Article 0 (Income), the Company may by resolution of the Board declare dividends,
and the directors may decide to declare and pay interim dividends.

57.2

A dividend must not be declared unless the directors have made a recommendation as to its
amount. Such a dividend must not exceed the amount recommended by the directors.

57.3

No dividend may be declared or paid unless it is in accordance with members’ respective rights.

57.4

Unless the members’ resolution to declare or directors’ decision to declare and pay a dividend,
or the terms on which shares are issued, specify otherwise, it must be paid by reference to each
member’s holding of shares on the date of the resolution or decision to declare or pay it.

58.

CALCULATION OF DIVIDENDS

58.1

Except as otherwise provided by the Articles or the rights attached to shares or as approved by
an Enhanced Investor Majority, all dividends must be:
(a)

declared and paid according to the proportions paid up on the shares on which the
dividend is paid; and

(b)

apportioned and paid proportionately to the proportions paid up on the shares during
any portion or portions of the period in respect of which the dividend is paid.

58.2

If any share is issued on terms providing that it ranks for dividend as from a particular date, that
share ranks for dividend accordingly.

58.3

For the purposes of calculating dividends, no account is to be taken of any amount which has
been paid up on a share in advance of the due date for payment of that amount.

59.

PAYMENT OF DIVIDENDS AND OTHER DISTRIBUTIONS

59.1

Where a dividend or other sum which is a distribution is payable in respect of a share, it must
be paid by one or more of the following means:
(a)

transfer to a bank or building society account specified by the distribution recipient
either in writing or as the directors may otherwise decide;

(b)

sending a cheque made payable to the distribution recipient by post to the distribution
recipient at the distribution recipient’s registered address (if the distribution recipient is
a holder of the share), or (in any other case) to an address specified by the distribution
recipient either in writing or as the directors may otherwise decide;
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59.2

(c)

sending a cheque made payable to such person by post to such person at such address
as the distribution recipient has specified either in writing or as the directors may
otherwise decide; or

(d)

any other means of payment as the directors agree with the distribution recipient either
in writing or by such other means as the directors decide.

In the Articles, the “distribution recipient” means, in respect of a share in respect of which a
dividend or other sum is payable:
(a)

the holder of the share;

(b)

if the share has two or more joint holders, whichever of them is named first in the
register of members; or

(c)

if the holder is no longer entitled to the share by reason of death or bankruptcy, or
otherwise by operation of law, the transmittee.

60.

DEDUCTIONS FROM DISTRIBUTIONS IN RESPECT OF SUMS OWED TO THE
COMPANY

60.1

If:
(a)

a share is subject to the Company’s lien; and

(b)

the directors are entitled to issue a lien enforcement notice in respect of it,

they may, instead of issuing a lien enforcement notice, deduct from any dividend or other sum
payable in respect of the share any sum of money which is payable to the Company in respect
of that share to the extent that they are entitled to require payment under a lien enforcement
notice.
60.2

Money so deducted must be used to pay any of the sums payable in respect of that share.

60.3

The Company must notify the distribution recipient in writing of:
(a)

the fact and amount of any such deduction;

(b)

any non-payment of a dividend or other sum payable in respect of a share resulting from
any such deduction; and

(c)

how the money deducted has been applied.

61.

NO INTEREST ON DISTRIBUTIONS

61.1

The Company may not pay interest on any dividend or other sum payable in respect of a share
unless otherwise provided by:
(a)

the terms on which the share was issued; or

(b)

the provisions of another agreement between the holder of that share and the Company.

62.

UNCLAIMED DISTRIBUTIONS

62.1

All dividends or other sums which are:
(a)

payable in respect of shares; and
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(b)

unclaimed after having been declared or become payable,

may be invested or otherwise made use of by the directors for the benefit of the Company until
claimed.
62.2

The payment of any such dividend or other sum into a separate account does not make the
Company a trustee in respect of it.

62.3

If:
(a)

12 years have passed from the date on which a dividend or other sum became due for
payment; and

(b)

the distribution recipient has not claimed it,

the distribution recipient is no longer entitled to that dividend or other sum and it ceases to
remain owing by the Company.
63.

NON-CASH DISTRIBUTIONS

63.1

Subject to the terms of issue of the share in question and the provisions of the Companies Law,
the Company may, by resolution of an Investor Majority on the recommendation of the
directors, decide to make all or part of a dividend or other distribution by transferring non-cash
assets (including shares or other securities in any company).

63.2

For the purposes of making a non-cash distribution, the directors may make whatever
arrangements they think fit, including, where any difficulty arises regarding the distribution:
(a)

fixing the value of any assets;

(b)

paying cash to any distribution recipient on the basis of that value in order to adjust the
rights of recipients; and

(c)

vesting any assets in trustees.

64.

WAIVER OF DISTRIBUTIONS

64.1

Distribution recipients may waive their entitlement to a dividend or other distribution payable
in respect of a share by giving the Company notice in writing to that effect, but if:
(a)

the share has more than one holder; or

(b)

more than one person is entitled to the share, whether by reason of the death or
bankruptcy of one or more joint holders, or otherwise,

the notice is not effective unless it is expressed to be given, and signed, by all the holders or
persons otherwise entitled to the share.

CAPITALISATION OF PROFITS
65.

AUTHORITY TO CAPITALISE AND APPROPRIATION OF CAPITALISED SUMS

65.1

Subject to the Articles, the directors may, if they are so authorised by resolution of an Enhanced
Investor Majority:
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65.2

(a)

decide to capitalise any profits of the Company, or any sum standing to the credit of
any capital or revenue reserve fund of the Company; and

(b)

appropriate any sum which they so decide to capitalise (“capitalised sum”) to the
persons who would have been entitled to it if it were distributed by way of dividend
(“persons entitled”) and in the same proportions.

Capitalised sums must be applied:
(a)

on behalf of the persons entitled; and

(b)

in the same proportions as a dividend would have been distributed to them.

65.3

Any capitalised sum may be applied in paying up new shares of an amount equal to the
capitalised sum which are then allotted credited as fully paid to the persons entitled or as they
may direct.

65.4

A capitalised sum which was appropriated from amounts which would otherwise have been
distributable pursuant to the Companies Law may, subject to compliance with the Companies
Law, be applied in or towards paying up any amounts unpaid on existing shares held by the
persons entitled or in paying up new debentures of the Company which are then allotted credited
as fully paid to the persons entitled or as they may direct.

65.5

Subject to the Articles the directors may:
(a)

apply capitalised sums in accordance with Articles 65.3 and 65.4 partly in one way and
partly in another;

(b)

make such arrangements as they think fit to deal with shares or debentures becoming
distributable in fractions under this Article 65 (Authority To Capitalise And
Appropriation Of Capitalised Sums) (including the issuing of fractional certificates or
the making of cash payments); and

(c)

authorise any person to enter into an agreement with the Company on behalf of all the
persons entitled which is binding on them in respect of the allotment of shares and
debentures to them under this Article 65 (Authority To Capitalise And Appropriation
Of Capitalised Sums).
ORGANISATION OF GENERAL MEETINGS

66.

CONVENING OF GENERAL MEETINGS

66.1

The directors may call general meetings whenever they think fit.

66.2

The directors may be required to call a general meeting or hold a shareholder vote in accordance
with the Companies Law.

67.

NOTICE OF GENERAL MEETINGS

67.1

At least 14 days’ notice shall be given of every general meeting, including without limitation,
every general meeting called for the passing of a special resolution.

67.2

A meeting of the Company shall notwithstanding that it is called by shorter notice than that
specified in Article 67.1 be deemed to have been duly called if it is so agreed:
(a)

in the case of a meeting called as the annual general meeting, by all the members
entitled to attend and vote thereat; and
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(b)

in the case of any other meeting by a majority in number of the members having a right
to attend and vote at the meeting being a majority together holding not less than the
minimum percentage of voting rights prescribed by the Companies Law.

67.3

Every notice shall specify the place, the day and the time of the meeting and the general nature
of the business to be transacted and, in the case of an annual general meeting, shall specify the
meeting as such.

67.4

Subject to the provisions of these Articles and to any restrictions imposed on any shares, notice
of every general meeting shall be given to all the members, to all persons entitled to a share in
consequence of the death, bankruptcy or incapacity of a member, to the Company’s auditors (if
any) and to every director who has notified the company secretary in writing of his desire to
receive notice of general meetings.

67.5

In every notice calling a meeting of the Company there shall appear with reasonable prominence
a statement that a member entitled to attend and vote is entitled to appoint one or more proxies
to attend and vote instead of him and that a proxy need not also be a member.

67.6

The accidental omission to give notice of a meeting to or the non-receipt of notice of a meeting
by any person entitled to receive notice shall not invalidate the proceedings at that meeting.

68.

ATTENDANCE AND SPEAKING AT GENERAL MEETINGS

68.1

A person is able to exercise the right to speak at a general meeting when that person is in a
position to communicate to all those attending the meeting, during the meeting, any information
or opinions which that person has on the business of the meeting.

68.2

A person is able to exercise the right to vote at a general meeting when:
(a)

that person is able to vote, during the meeting, on resolutions put to the vote at the
meeting; and

(b)

that person’s vote can be taken into account in determining whether or not such
resolutions are passed at the same time as the votes of all the other persons attending
the meeting.

68.3

The directors may make whatever arrangements they consider appropriate to enable those
attending a general meeting to exercise their rights to speak or vote at it.

68.4

In determining attendance at a general meeting, it is immaterial whether any two or more
members attending it are in the same place as each other.

68.5

Two or more persons who are not in the same place as each other attend a general meeting if
their circumstances are such that if they have (or were to have) rights to speak and vote at that
meeting, they are (or would be) able to exercise them.

69.

QUORUM FOR GENERAL MEETINGS
No business other than the appointment of the chairman of the meeting is to be transacted at a
general meeting if the persons attending it do not constitute a quorum. The quorum for a general
meeting is any two members present in person or by proxy or otherwise represented at the
meeting, who in aggregate hold at least 30% of the A Ordinary Shares in issue.

70.

CHAIRING GENERAL MEETINGS

70.1

If an Investor Majority has appointed an Independent Chairman, the Independent Chairman
shall chair general meetings if present and willing to do so.
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70.2

If an Investor Majority has not appointed an Independent Chairman, or if the Independent
Chairman is unwilling to chair the meeting or is not present within ten minutes of the time at
which a meeting was due to start:
(a)

the directors present; or

(b)

(if no directors are present), the meeting,

must appoint a director or member to chair the meeting, and the appointment of the chairman
of the meeting must be the first business of the meeting.
70.3

The person chairing a meeting in accordance with this Article 70 (Chairing General Meetings)
is referred to as the “chairman of the meeting”.

71.

ATTENDANCE AND SPEAKING BY DIRECTORS AND NON-MEMBERS

71.1

Directors may attend and speak at general meetings, whether or not they are members.

71.2

The chairman of the meeting may permit other persons who are not:
(a)

members; or

(b)

otherwise entitled to exercise the rights of members in relation to general meetings,

to attend and speak at a general meeting.
72.

ADJOURNMENT

72.1

If the persons attending a general meeting within half an hour of the time at which the meeting
was due to start do not constitute a quorum, or if during a meeting a quorum ceases to be present,
the chairman of the meeting must adjourn it.

72.2

The chairman of the meeting may adjourn a general meeting at which a quorum is present if:
(a)

the meeting consents to an adjournment; or

(b)

it appears to the chairman of the meeting that an adjournment is necessary to protect
the safety of any person attending the meeting or ensure that the business of the meeting
is conducted in an orderly manner.

72.3

The chairman of the meeting must adjourn a general meeting if directed to do so by the meeting.

72.4

When adjourning a general meeting, the chairman of the meeting must:

72.5

(a)

either specify the time and place to which it is adjourned or state that it is to continue
at a time and place to be fixed by the directors; and

(b)

have regard to any directions as to the time and place of any adjournment which have
been given by the meeting.

If the continuation of an adjourned meeting is to take place more than 14 days after it was
adjourned, the Company must give at least seven clear days’ notice of it (that is, excluding the
day of the adjourned meeting, the day on which the notice is given and the day on which the
reconvened meeting is to be held):
(a)

to the same persons to whom notice of the Company’s general meetings is required to
be given; and
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(b)

containing the same information which such notice is required to contain.

72.6

No business may be transacted at an adjourned general meeting which could not properly have
been transacted at the meeting if the adjournment had not taken place.

73.

CLASS MEETINGS
Save as otherwise provided in these Articles, all the provisions of these Articles and of the
Companies Law relating to general meetings of the Company and to the proceedings thereat
shall apply mutatis mutandis to separate meetings of the holders of any class of shares, but so
that any holder of shares of the class in question present in person or by proxy may demand a
poll.

VOTING AT GENERAL MEETINGS
74.

VOTING: GENERAL

74.1

A resolution put to the vote of a general meeting must be decided on a show of hands unless a
poll is duly demanded in accordance with the Articles.

74.2

No member shall vote at any general meeting, either in person or by proxy, in respect of any
share held by him unless all monies presently payable by him in respect of that share have been
paid.

75.

ERRORS AND DISPUTES

75.1

No objection may be raised to the qualification of any person voting at a general meeting except
at the meeting or adjourned meeting at which the vote objected to is tendered, and every vote
not disallowed at the meeting is valid.

75.2

Any such objection must be referred to the chairman of the meeting, whose decision is final.

76.

POLL VOTES

76.1

A poll on a resolution may be demanded:

76.2

76.3

(a)

in advance of the general meeting where it is to be put to the vote; or

(b)

at a general meeting, either before a show of hands on that resolution or immediately
after the result of a show of hands on that resolution is declared.

A poll on a resolution may be demanded by:
(a)

the chairman of the meeting;

(b)

the directors;

(c)

two or more persons having the right to vote on the resolution;

(d)

a person or persons representing not less than one tenth of the total voting rights of all
the members having the right to vote on the resolution; or

(e)

a person or persons holding shares conferring a right to vote on the resolution on which
not less than one tenth of the total sum paid up on all the shares conferring that right.

A demand for a poll may be withdrawn if:
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(a)

the poll has not yet been taken; and

(b)

the chairman of the meeting consents to the withdrawal.

A demand so withdrawn shall not invalidate the result of a show of hands declared before the
demand was made.
76.4

Polls must be taken immediately and in such manner as the chairman of the meeting directs.

77.

CONTENT OF PROXY NOTICES

77.1

Proxies may only validly be appointed by a notice in writing (a “proxy notice”) which:
(a)

states the name and address of the member appointing the proxy;

(b)

identifies the person appointed to be that member’s proxy and the general meeting in
relation to which that person is appointed;

(c)

is signed by or on behalf of the member appointing the proxy, or is authenticated in
such manner as the directors may determine; and

(d)

is delivered to the Company in accordance with the Articles and any instructions
contained in the notice of the general meeting to which they relate not less than 48 hours
before the time appointed for holding the meeting at which the right to vote is to be
exercised and in accordance with any instructions contained in the notice of the general
meeting to which they relate,

and a proxy notice which is not delivered in such manner shall be invalid unless the directors
in their absolute discretion at any time before the start of the meeting otherwise determine.
77.2

The Company may require proxy notices to be delivered in a particular form, and may specify
different forms for different purposes.

77.3

Proxy notices may specify how the proxy appointed under them is to vote (or that the proxy is
to abstain from voting) on one or more resolutions and the proxy is obliged to vote or abstain
from voting in accordance with the specified instructions. However, the Company is not
obliged to check whether a proxy votes or abstains from voting as he has been instructed and
shall incur no liability for failing to do so. Failure by a proxy to vote or abstain from voting as
instructed at a meeting shall not invalidate proceedings at that meeting.

77.4

Unless a proxy notice indicates otherwise, it must be treated as:
(a)

allowing the person appointed under it as a proxy discretion as to how to vote on any
ancillary or procedural resolutions put to the meeting; and

(b)

appointing that person as a proxy in relation to any adjournment of the general meeting
to which it relates as well as the meeting itself.

78.

DELIVERY OF PROXY NOTICES

78.1

A person who is entitled to attend, speak or vote (either on a show of hands or on a poll) at a
general meeting remains so entitled in respect of that meeting or any adjournment of it, even
though a valid proxy notice has been delivered to the Company by or on behalf of that person.

78.2

An appointment under a proxy notice may be revoked by delivering to the Company a notice
in writing given by or on behalf of the person by whom or on whose behalf the proxy notice
was given.
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78.3

A notice revoking a proxy appointment only takes effect if it is delivered before the start of the
meeting or adjourned meeting to which it relates.

78.4

If a proxy notice is not executed by the person appointing the proxy, it must be accompanied
by written evidence of the authority of the person who executed it to execute it on the
appointor’s behalf.

79.

AMENDMENTS TO RESOLUTIONS

79.1

An ordinary resolution to be proposed at a general meeting may be amended by ordinary
resolution if:

79.2

(a)

notice of the proposed amendment is given to the Company in writing by a person
entitled to vote at the general meeting at which it is to be proposed not less than 48
hours before the meeting is to take place (or such later time as the chairman of the
meeting may determine); and

(b)

the proposed amendment does not, in the reasonable opinion of the chairman of the
meeting, materially alter the scope of the resolution.

A special resolution to be proposed at a general meeting may be amended by ordinary
resolution, if:
(a)

the chairman of the meeting proposes the amendment at the general meeting at which
the resolution is to be proposed; and

(b)

the amendment does not go beyond what is necessary to correct a grammatical or other
non-substantive error in the resolution.

79.3

If the chairman of the meeting, acting in good faith, wrongly decides that an amendment to a
resolution is out of order, the chairman’s error does not invalidate the vote on that resolution.

80.

WRITTEN RESOLUTIONS

80.1

Members may, subject to the terms of these Articles, pass a resolution in writing (other than in
respect of a resolution removing an auditor) without holding a meeting if such resolution in
writing is passed:
(a)

(b)

by all the members, who at the date that such resolution is deemed to be passed, would
be entitled to vote on the resolution if it were proposed at a meeting of the members of
the Company, such resolution to be passed by such members:
(i)

signing a document indicating their agreement to the relevant resolution; or

(ii)

signing several documents in the like form each signed by one or more of those
members indicating their agreement to the relevant resolution; or

(iii)

indicating their agreement to the relevant resolution on a document (which may
be in hard copy or electronic form (including through the use of a website)); or

by a specified majority of the members who, at the date when that resolution is deemed
to be passed, would be entitled to vote on the resolution, to be passed by such members:
(i)

signing a document indicating their agreement to the relevant resolution; or

(ii)

signing several documents in the like form each signed by one or more of those
members indicating their agreement to the relevant resolution; or
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(iii)

indicating their agreement to the relevant resolution on a document (which may
be in hard copy or electronic form (including through the use of a website)); or

(iv)

having otherwise signified agreement to the resolution in accordance with
Article 95(3B) of the Companies Law, and

for these purposes, a “specified majority” means the higher of (A) the majority specified
in Article 90(1A)(a) of the Companies Law; and (B) an Investor Majority or Enhanced
Investor Majority (as the case may be, and in each case, subject to the terms of any
agreement between the members), in each case, in respect of members who, at the date
when such resolution is deemed to be passed would (subject to the terms of any
agreement between the members and these Articles) be entitled to vote on the resolution
if it were proposed at a meeting of the Company at which all such members were
present,
which resolution may be sent or submitted to members in hard copy or electronic form (or in
any other form provided for under Article 81 (Means Of Communication To Be Used)). Such
written resolution shall be as effective as if it had been passed at a meeting of all members
entitled to vote on the resolution if it were proposed at a meeting of the Company which had
been duly convened and held.
80.2

If a written resolution is described as a special resolution or as an ordinary resolution, it has
effect accordingly (subject always, in the case of a written resolution passed pursuant to Article
80.1(b), to it having been passed by a specified majority of the relevant members as described
therein).
ADMINISTRATIVE ARRANGEMENTS

81.

MEANS OF COMMUNICATION TO BE USED

81.1

Subject to the Articles, anything sent or supplied by or to the Company under the Articles may
be sent or supplied in any way in which the UK Companies Act provides for documents or
information which are authorised or required by any provision of the UK Companies Act to be
sent or supplied by or to any company which is subject to the UK Companies Act.

81.2

Any notice, document or other information shall be deemed served on or delivered to the
intended recipient:
(a)

if properly addressed and sent by prepaid United Kingdom first class post to an address
in the United Kingdom or Jersey, two Business Days after the date of posting;

(b)

if properly addressed and sent by prepaid airmail from or to any place outside the United
Kingdom or Jersey, five Business Days after the date of posting;

(c)

if properly addressed and sent by air courier from or to any place outside the United
Kingdom or Jersey, two Business Days after its delivery to a representative of the
courier;

(d)

if properly addressed and sent by e-mail, two hours after it was sent provided that no
automatic notification informing the sender that the message has not been delivered is
received by the sender;

(e)

if properly addressed and delivered by hand, upon delivery; and

(f)

if sent or supplied by means of a website, when the material is first made available on
the website or (if later) when the recipient receives (or is deemed to have received)
notice of the fact that the material is available on the website.
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For the purposes of this Article 81 (Means Of Communications To Be Used), no account shall
be taken of any part of a day that is not a Business Day and any notice despatched other than
between the hours of 9:30 a.m. to 5:30 p.m. on a Business Day (“Working Hours”) shall be
deemed given at the start of the next period of Working Hours.
81.3

In proving that any notice, document or other information was properly addressed, it shall be
sufficient to show that the notice, document or other information was delivered to an address
permitted for the purpose by the UK Companies Act.

81.4

Subject to the Articles, any notice or document to be sent or supplied to a director in connection
with the taking of decisions by directors may also be sent or supplied by the means by which
that director has asked to be sent or supplied with such notices or documents for the time being.

81.5

A director may agree with the Company that notices or documents sent to that director in a
particular way are to be deemed to have been received within a specified time of their being
sent, and for the specified time to be less than 48 hours.

81.6

To the extent permitted by applicable law, the Company may satisfy its obligations to deliver
any information, notices and/or communication by posting (either directly or by way of another
Group Company posting) this information, notice and/or other communication onto an
electronic website designated by the Company (the “Designated Website” to those Investors
(the “Website Investors”) who accept this method of communication (and for the avoidance
of doubt each Investor shall be deemed to accept this method of communication unless it has
expressly notified the Company to the contrary)) if each Website Investor is aware of the
address of and any relevant password specifications for the Designated Website.

81.7

If any Investor does not agree to the delivery of information through the Designated Website (a
“Non-Website Investor”) then it shall notify the Company accordingly and the Company shall
supply the information to such Non-Website Investor in accordance with Articles 81.2(a) to
81.2(e).

81.8

The Company shall (or shall procure that one of its representatives shall) supply each Website
Investor with the address of and any relevant password specifications for the Designated
Website following designation of that website by the Company.

81.9

The Company shall promptly upon becoming aware of its occurrence notify (or shall procure
notification of) the Website Investors if:
(a)

the Designated Website cannot be accessed due to technical failure;

(b)

the password specifications for the Designated Website change;

(c)

any new information which is required to be provided is posted onto the Designated
Website;

(d)

any existing information which has been provided and posted onto the Designated
Website is amended; or

(e)

the Company becomes aware that the Designated Website or any information posted
onto the Designated Website is or has been infected by any electronic virus or similar
software.

81.10 If the Company notifies (or procures the notification of) the Website Investors under Article
81.2(a) or Article 81.2(e) above, all information, notices and/or communication to be provided
to Investors by the Company after the date of that notice shall be supplied in accordance with
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Articles 81.2(a) to 81.2(e)until the Company is satisfied that the circumstances giving rise to
the notification are no longer continuing.
82.

COMPANY SEALS

82.1

The directors may determine that the Company shall have a seal. Subject to the Law, if the
Company has a seal the directors may determine that it shall also have an official seal for use
outside Jersey and an official seal for sealing securities issued by the Company or for sealing
documents creating or evidencing securities so issued.

82.2

The directors shall provide for the safe custody of all seals and no seal shall be used except by
the authority of a resolution of the directors or of a committee of the directors authorised in that
behalf by the directors.

82.3

The directors may from time to time make such regulations as they think fit determining the
persons and the number of such persons who shall sign every instrument to which a seal is
affixed and until otherwise so determined every such instrument shall be signed by one director
and by the company secretary or by a second director.

82.4

The Company may authorise an agent appointed for the purpose to affix any seal of the
Company to a document to which the Company is a party.

83.

PROVISION FOR EMPLOYEES ON CESSATION OF BUSINESS
The directors may decide to make provision for the benefit of persons employed or formerly
employed by any Group Company (other than a director or former director or shadow director)
in connection with the cessation or transfer to any person of the whole or part of the undertaking
of the relevant Group Company.

84.

ACCOUNTS AND AUDIT

84.1

The Company shall keep accounting records which are sufficient to show and explain the
Company’s transactions and:
(a)

disclose with reasonable accuracy at any time the financial position of the Company at
that time; and

(b)

enable the directors to ensure that any accounts prepared by the Company comply with
requirements of the Companies Law.

84.2

The directors shall prepare accounts of the Company made up to such date in each year as the
directors shall from time to time determine in accordance with and subject to the provisions of
the Companies Law.

84.3

Subject to the terms of any agreement between the members, no member shall have any right
to inspect any accounting records or other book or document of the Company except as
conferred by the Companies Law or authorised by the directors or by ordinary resolution of the
Company.

84.4

The directors or the Company by resolution of an Investor Majority may from time to time
appoint auditors for any period or periods to examine the accounts of the Company and to report
thereon in accordance with the Companies Law.
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OFFICERS’ INDEMNITY AND INSURANCE
85.

INDEMNITY

85.1

Subject to Article 85.2, but without prejudice to any indemnity to which the person concerned
may otherwise be entitled:
(a)

every Indemnified Person shall, in the absence of dishonesty of such person, be
indemnified out of the assets of the Company to the fullest extent against any liability
and all expenses reasonably incurred or paid by him in connection with any claim,
action, suit or proceedings in which he becomes involved (as a party or otherwise) by
virtue of his occupying or having occupied such position and against all amounts paid
or incurred by him in settlement thereof; and

(b)

the Company may provide any Indemnified Person with funds to meet expenditure
incurred or to be incurred by him in connection with any claim, action, suit or
proceedings referred to in Article 85.1(a) and otherwise may take any action to enable
such Indemnified Person to avoid incurring such expenditure.

85.2

Article 85.1 shall be deemed not to provide for, or entitle any Indemnified Person to,
indemnification to the extent that it would cause that Article, or any element of it, to be treated
as void under the Companies Law or any other applicable law.

86.

INSURANCE
Without prejudice to the provisions of Article 85 (Indemnity), the directors may exercise all the
powers of the Company to purchase and maintain insurance for or for the benefit of any person
who is or was:
(a)

a director, officer, employee, member or auditor of the Company, or any body which is
or was the parent undertaking or a Subsidiary of the Company; or

(b)

a trustee of any pension fund in which employees of the Company or any other body
referred to in Article 86(a) is or has been interested,

including without limitation insurance against any liability incurred by such person in respect
of any act or omission in the actual or purported execution or discharge of his duties or in the
exercise or purported exercise of his powers or otherwise in relation to his duties, powers or
offices in relation to the relevant body or fund.
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THIS AGREEMENT is entered into on _____________ 2020
BETWEEN
(1)

THE INVESTORS details of which are set out in Schedule 1; and

(2)

WHEEL TOPCO LIMITED, a company incorporated in Jersey with registered number
132326 and having its registered office at C/O Crestbridge Corporate Services Limited, 47
Esplanade St Helier, Jersey JE1 0BD (the “Company”).

WHEREAS
(A)

The Company is a private company limited by shares and was incorporated in Jersey on [date].
As of the date of this Agreement three ordinary shares in the capital of the Company have been
issued and are held by Cyrus Opportunities Master Fund II, Ltd., Bain Capital DSS Loan
Aggregator, L.P. and Tempus Holdings 57 S.à r.l.

(B)

The Investors wish to subscribe for Ordinary Shares and Preference Shares and the Company
wishes to issue such Ordinary Shares and Preference Shares to the Investors, in each case
pursuant to the Restructuring Implementation Deed.

(C)

The parties wish to enter into this Agreement to record the terms on which they will regulate
the affairs of the Company and the Group.

IT IS AGREED THAT
1.

DEFINITIONS AND INTERPRETATION

1.1

In this Agreement, unless expressly stated otherwise:
“A Ordinary Shares” means the A1 Ordinary Shares, the A2 Ordinary Shares and the A3
Ordinary Shares;
“A1 Ordinary Shares” means ordinary shares of no par value in the capital of the Company
designated as A1 ordinary shares, having the rights and being subject to the restrictions set out
in the Articles (such rights and restrictions being identical to those attaching to the A2 Ordinary
Shares and A3 Ordinary Shares, save for the stapling provisions contained in this Agreement);
“A2 Ordinary Shares” means ordinary shares of no par value in the capital of the Company
designated as A2 ordinary shares, having the rights and being subject to the restrictions set out
in the Articles (such rights and restrictions being identical to those attaching to the A1 Ordinary
Shares and A3 Ordinary Shares, save for the stapling provisions contained in this Agreement);
“A3 Ordinary Shares” means ordinary shares of no par value in the capital of the Company
designated as A3 ordinary shares, having the rights and being subject to the restrictions set out
in the Articles (such rights and restrictions being identical to those attaching to the A1 Ordinary
Shares and A2 Ordinary Shares, save for the stapling provisions contained in this Agreement);
“Accelerated Securities Issue” means any issue of Relevant Securities to any Allottee where
there is a Material Default and, in the opinion of the Board, the issue of Relevant Securities is
necessary to cure the Material Default or to avoid the event of default occurring;
“acting in concert” has the meaning given to it in the City Code on Takeovers and Mergers
(except that a holder of shares shall not be deemed to be acting in concert with another holder
of shares only by virtue of the fact that they are both party to an agreement made between
holders of shares in relation to the Company);
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“Adjourned Meeting” has the meaning given in Clause 2.10;
“Affiliate” means, in relation to any person, a Subsidiary of that person or a Holding Company
of that person or any other Subsidiary of that Holding Company (but excluding any Portfolio
Company and, in the case of an Investor, any Group Company);
“AIFM Regulations” means the Alternative Investment Fund Managers Regulations 2013;
“Allottees” means any person (whether or not an existing holder of Shares) nominated by the
Board;
“Anchor Investors” means the Investor Groups entitled to the first and second largest number
of A Ordinary Shares as at the Lock-Up Date, based on the agreed allocation of Ordinary Shares
set forth in the Equity Term Sheet appended at Part C of Schedule 10 of the Lock-Up Agreement
and the holdings of the relevant securities as at the Lock-Up Date;
“Annual Budget” means the detailed draft operating budget of the Group in respect of the
relevant Financial Year (including a cash flow and capital expenditure forecast for the Group
in respect of such Financial Year broken down by month and a specific list of transactions
proposed in such Financial Year for which the consent of an Investor Majority is required (if
any)) which has been adopted as the annual budget by the Board;
“Anti-Corruption Laws” means any Law relating to anti-bribery or anti-corruption
(governmental or commercial) that applies to the business and dealings of the Group or the
Investors from time to time, including the UK Bribery Act 2010, the U.S. Foreign Corrupt
Practices Act of 1977 (15 U.S. Code Section 78dd 1, et. seq.), and all national and international
Laws enacted to implement the OECD Convention on Combating Bribery of Foreign Officials
in International Business Transactions;
“Antitrust Laws” means any Law relating to restrictive or anti-competitive agreements or
practices, abuse of dominant or monopoly market positions (whether held individually or
collectively), or the control of acquisitions or mergers, that applies to the business and dealings
of the Group or the Investors from time to time, including in relation to cartels, pricing, resale
pricing, market sharing, bid rigging, terms of trading, purchase or supply and joint ventures;
“Articles” means the new articles of association of the Company to be adopted on or around
the date of this Agreement pursuant to the Restructuring Implementation Deed and, once
adopted, those articles of association as amended from time to time and any reference in this
Agreement to any Article shall be to that article as set out in the Articles;
“Asset Sale” means a sale by the Company (or another Group Company or Group Companies)
of all, or substantially all, of the Group’s business, assets and undertaking (other than pursuant
to an intra-Group reorganisation);
“Audit Committee” has the meaning given in Clause 2.12;
“Board” means the board of directors of the Company from time to time;
“Board Observer” has the meaning given in Clause 2.21;
“Board Reserved Matters” means those matters set out in Part 2 of Schedule 2;
“Business Day” means a day (other than a Saturday or Sunday) on which banks in the City of
London and Jersey are open for ordinary banking business;
“Business Plan” has the meaning given in paragraph (y) of Part 2 of Schedule 2;
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“Catch-Up Subscription” has the meaning given in Clause 8.5;
“Code” means the United States Internal Revenue Code of 1986, as amended;
“Competitor” means any person which is, or is acting on behalf of:
(a)

a material competitor to the Group’s business in the United States of America, the
United Kingdom or Ireland;

(b)

a person that directly or indirectly (and whether alone or acting together with any other
person) owns or controls more than 25% of the economic or voting rights in any person
described in subparagraph (a) of this definition;

(c)

an Affiliate, Related Fund, agent or proxy of any person described in subparagraphs (a)
or (b) of this definition,

provided that there shall be excluded from the foregoing subparagraphs (b) and (c) any person,
or any Affiliate (other than a Portfolio Company) or Related Fund of any such person, that is,
or whose interests are directly or indirectly managed by, a bona fide Fund Manager (each, an
“Interested Party”), which, directly or indirectly (and whether alone or acting together with
any other person) owns or controls more than 25% of the economic or voting rights in any
operating or Portfolio Company that would otherwise be a person falling within subparagraph
(a) above, where bona fide customary information barriers are in place between such operating
or Portfolio Company and the Interested Party which restrict the sharing of information between
such operating or Portfolio Company and the Interested Party with regards to the Group and
such operating or Portfolio Company;
“Confidential Information” has the meaning given in Clause 12.1;
“Data Protection Law” means any and all applicable Laws relating to the protection or privacy
of personal data, data transfer, information security, cybercrime, and use of electronic data and
privacy matters, including the Data Protection Act 2018, Regulation (EU) 2016/679 of the
European Parliament and of the Council of 27 April 2016 on the protection of natural persons
with regard to the processing of personal data and on the free movement of such data, the
Privacy and Electronic Communications (EC Directive) Regulations 2003 (as amended) and
any relevant analogous legislation or requirements in other jurisdictions;
“Deed of Adherence” means a deed in the form set out in Schedule 4, subject to any
amendments as the Board considers appropriate in the circumstances, completed and executed
in accordance with Clause 15.2;
“Designated Website” has the meaning given in Clause 5.4;
“Dispute” means any dispute, controversy, claim or difference of whatever nature arising out
of, relating to, or having any connection with this Agreement, including a dispute regarding the
existence, formation, validity, interpretation, performance or termination of this Agreement or
the consequences of its nullity and also including any dispute relating to any non-contractual
rights or obligations arising out of, relating to, or having any connection with this Agreement;
“Election” has the meaning given in clause 12.9(b);
“Employee” means an individual who is employed by, or is a director of, any Group Company
from time to time or whose services are otherwise made available to any Group Company from
time to time;
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“Employee Benefit Trust” means a trust or similar arrangement established with the prior
written consent of an Investor Majority, for the purpose of enabling or facilitating transactions
in shares between, and/or the acquisition of beneficial ownership of shares by or for the benefit
of, Employees, former Employees, or their respective spouses, civil partners, widows,
widowers, surviving civil partners or children or step-children under the age of 18;
“Encumbrance” means any interest or equity of any person (including any right to acquire,
option or right of pre-emption), any mortgage, charge, pledge, lien, assignment, hypothecation,
security interest (including any created by Law), title retention or other security agreement or
arrangement;
“End Date” has the meaning given in Clause 8.1;
“Enhanced Investor Majority” means, subject to Clause 5.2(b)(iii), Investors holding at least
66⅔% of the A Ordinary Shares at that time in issue, acting by way of written consent or
direction;
“Equity Agent” has the meaning given in Clause 7.1;
“Equity Agent Agreement” has the meaning given in Clause 7.1;
“equity securities” shall be construed in accordance with section 560 of the Companies Act
2006, as it is in force on the date of this Agreement;
“Excess Securities” has the meaning given in Clause 8.1;
“Exchange Rate” means, with respect to a particular currency for a particular day, the closing
mid-point spot rate of exchange for that currency into pounds sterling on such date as published
in the London edition of the Financial Times first published thereafter or, where no such rate is
published in respect of that currency for such date, as quoted by HSBC Bank plc at the close of
business in London as at such date;
“Exit” means a Sale, an IPO or a Winding-Up (including following the completion of an Asset
Sale);
“Exit Conflict” means in relation to an Investor Group, that any member of the Investor Group
is (directly or indirectly) participating in a potential Exit as a purchaser, potential purchaser, or
by providing equity or debt financing to a purchaser or potential purchaser (provided that an
“Exit Conflict” shall not arise where appropriate information barriers are in place to ensure that
information related to the Exit is not provided to any person that is acting on behalf of that
Investor Group in relation to such Exit);
“External Accountants” means an internationally recognized accounting firm with expertise
in U.S. Tax matters;
“Facilities Debt” means any amounts that remain unpaid under the New SSNs or the New
Money Notes (such unpaid amounts, including any fee, premium, penalty or similar cost,
liability, expense or amount associated with prepayment, termination and/or settlement of the
facility provided thereunder);
“FATCA” means any requirement imposed by Sections 1471 to 1474 of the Code, as amended,
and any relevant United States Treasury Regulations, forms, instructions or other guidance
issued pursuant thereto and any current or future legislation, intergovernmental agreement,
treaty, regulation, guidance or any other agreement entered into in order to comply with,
facilitate, supplement or implement any of the foregoing;
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“Finance Documents” has the meaning given to it in the New Money Notes Purchase
Agreement and the New SSNs Purchase Agreement (as applicable);
“Financial Year” means an accounting period in respect of which the Company prepares its
annual accounts in accordance with the relevant provisions of the Jersey Companies Law;
“Fund Manager” means any appropriately licensed and/or regulated person who acts for and
on behalf of third party investors (and related investment arrangements) on a discretionary or
non-discretionary basis pursuant to a management or advisory agreement in consideration for
receipt of a management fee, advisory fee, carried interest and/or other similar form of
remuneration;
“Government Entity” means:
(a)

any national, federal, state, county, municipal, local, or foreign government or any
entity exercising executive, legislative, judicial, regulatory, taxing, or administrative
functions of or pertaining to government;

(b)

any public international organisation;

(c)

any agency, division, bureau, department, or other political subdivision of any
government, entity, or organisation described in the foregoing subparagraphs (a) or (b);

(d)

any company, business, enterprise, or other entity owned, in whole or in part, or
controlled by any government, entity, organisation, or other person described in the
foregoing subparagraphs (a), (b) or (c); or

(e)

any political party;

“Government Official” means:
(a)

any official, officer, employee, or representative of, or any person acting in an official
capacity for or on behalf of, any Government Entity or Tax Authority;

(b)

any political party or party official or candidate for political office;

(c)

a Politically Exposed Person (PEP) as defined by the Financial Action Task Force
(FATF) or Groupe d’action Financière sur le Blanchiment de Capitaux (GAFI); or

(d)

any company, business, enterprise, or other entity owned, in whole or in part, or
controlled by any person described in the foregoing subparagraphs (a), (b) or (c);

“Group” means the Company or any New Holding Company and (in either case) each of its
Subsidiaries from time to time and “member of the Group” and “Group Company” shall be
construed accordingly;
“Group Tax Relief” means any: (a) surrender of group relief pursuant to Part 5 Corporation
Tax Act 2010; (b) tax refund surrenderable pursuant to Chapter 4, Part 22, Corporation Tax Act
2010 (as amended by regulations); (c) surrender of relievable tax pursuant to regulations made
under section 806H Income and Corporation Tax Act 1988; (d) election under section 171A
Taxation of Chargeable Gains Act 1992; (e) election under section 179A Taxation of
Chargeable Gains Act 1992; (f) election under section 792 Corporation Tax Act 2009; (g)
rollover relief under sections 152 to 158 Taxation of Chargeable Gains Act 1992 as extended
by section 175 Taxation of Chargeable Gains Act 1992; (h) rollover relief pursuant to Chapter
7, Part 8 Corporation Tax Act 2009 as applied by section 777 Corporation Tax Act 2009;
including Chapter 7 as further applied by section 791 and 794 Corporation Tax Act 2009; (i)
election under section 200 Taxation (International and Other Provisions) Act 2010 and/or
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election under section 202 Taxation (International and Other Provisions) Act 2010; and (j) any
other Relief available between members of a group or related persons for Tax purposes whether
in the United Kingdom or any other jurisdiction;
“Holding Company” means, in relation to a person, any other person in respect of which it is
a Subsidiary;
“Indemnified Person” means every present or former director, officer or member of a duly
constituted committee of the Company or any other Group Company that holds or held such
position at any time after the Restructuring Effective Date and his heirs and personal
representatives (other than any person (whether an officer or not) engaged by the Company as
auditor);
“Independent Chairman” has the meaning given in Clause 2.1(b);
“Independent Non-Executive Director” means a director that is not otherwise employed by
or engaged to provide services to any member of the Group, any Investor, or any Related Party
of an Investor (but, for the avoidance of doubt, excluding any Portfolio Company of: (i) an
Investor; (ii) a Related Party of any Investor; or (iii) any other entity in which any Investor or a
Related Party of an Investor has an interest);
“Information Reporting Regime” means any Law, agreement or guidance entered into or
enacted or promulgated by any jurisdiction or international organisation which seeks to
implement similar reporting and/or withholding tax regimes to FATCA, any other
intergovernmental agreement between any jurisdictions concerning the collection and sharing
of information, and any current or future Law or guidance promulgated by or between any
jurisdiction or jurisdictions or international organisations (including, without limitation, the
Organisation for Economic Co-operation and Development) relating to or giving rise to or
effect to any of the foregoing;
“Initial Governance Period” means the period from and including the Restructuring Effective
Date to and including the second anniversary thereof;
“Investor” means each of those persons listed in Schedule 1 and any person who enters into a
Deed of Adherence as an Investor;
“Investor Director” means a director appointed to the Board by an Investor Majority pursuant
to Clause 2.1(b) or by an Anchor Investor pursuant to Clause 2.2(a);
“Investor Group” means in respect of each Investor, that Investor together with that Investor’s
Related Parties (if any) that hold A Ordinary Shares, Preference Shares and/or Facilities Debt
from time to time;
“Investor Majority” means, subject to Clause 5.2(b)(iii), Investors holding more than 50% of
the A Ordinary Shares at that time in issue, acting by way of written consent or direction;
“Investor Reserved Matter” means those matters set out in Part 3 of Schedule 2;
“IPO” has the meaning given in the Articles;
“Issuer” means Wheel Bidco Limited, a company incorporated in Jersey with registered
number 132325 and having its registered office at C/O Crestbridge Corporate Services Limited,
47 Esplanade St Helier, Jersey JE1 0BD;
“Jersey Companies Law” means the Companies (Jersey) Law 1991;
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“Laws” means all applicable legislation, statutes, directives, regulations, judgments, decisions,
decrees, orders, instruments, by-laws, and other legislative measures or decisions having the
force of law, treaties, conventions and other agreements between states, or between states and
the European Union or other supranational bodies, rules of common law, customary law and
equity and all civil or other codes and all other laws of, or having effect in, any jurisdiction
from time to time;
“Lock-Up Agreement” means the lock-up agreement entered into on the Lock-Up Date
between, amongst others, PizzaExpress Financing 2 plc and the Original Consenting
Noteholders (as defined therein), as amended or restated from time to time;
“Lock-Up Date” means 4 August 2020;
“Management Incentive Plan” has the meaning given in Clause 4.1;
“Material Default” means either:
(a)

where there has occurred and is continuing an event of default under any Finance
Document, or any other material agreement with any debt provider, and such event of
default has not been waived by the relevant providers of finance; or

(b)

where, in the opinion of the Board, there is a likelihood of an event of default under
any Finance Document, or any other material agreement with any debt provider,
occurring;

“Modern Slavery and Human Trafficking Law” means all applicable anti-slavery or human
trafficking Laws, including Laws related to immigration, recruitment, forced labour, child
labour, working hours, minimum pay and work place conditions and including, without
limitation, the UK Modern Slavery Act 2015;
“New Holding Company” has the meaning given in the Articles;
“New Issue Notice” has the meaning given in Clause 8.1;
“New Money Notes” means the new senior secured notes issued by the Issuer pursuant to the
New Money Notes Purchase Agreement;
“New Money Notes Purchase Agreement” means the notes purchase agreement in respect
of the New Money Notes dated [●] 2020 between, among others, the Company as holdco, the
Issuer as issuer and Global Loan Agency Services Limited as agent;
“New Shareholder” has the meaning given in Clause 15.2;
“New SSNs” means the new senior secured notes issued by the Issuer pursuant to the New SSN
Purchase Agreement;
“New SSNs Purchase Agreement” means the notes purchase agreement in respect of the
New SSNs dated [●] 2020 between, among others, the Company as holdco, the Issuer as
issuer and Global Loan Agency Services Limited as agent;
“Non-Website Investor” has the meaning given in Clause 5.5;
“Ordinary Shareholder” means a holder of Ordinary Shares;
“Ordinary Shares” means the A Ordinary Shares and any other ordinary shares in the capital
of the Company from time to time;
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“Other Securities” has the meaning given in Clause 8.1;
“PFIC” means a passive foreign investment company within the meaning of Section 1297 of
the Code;
“Portfolio Company” means, in relation to any person that is, or whose interests are (directly
or indirectly) managed by, a Fund Manager, a Subsidiary or group of Subsidiaries trading as a
separate and distinct going concern;
“Pre-Exit Reorganisation” has the meaning given in Clause 10.4;
“Preference Shares” means preference shares of no par value in the capital of the Company
designated as Preference Shares, having the rights and being subject to the restrictions set out
in the Articles;
“Process Agent” has the meaning given in Clause 25.1;
“Refinancing” means a refinancing of debt or debt securities or share capital of any Group
Company as approved by the Board;
“Related Fund” means, in relation to a fund (the “first fund”), a fund which is managed or
advised by the same Fund Manager as the first fund or, if it is managed by a different Fund
Manager, a fund whose Fund Manager is an Affiliate of the Fund Manager of the first fund (but
excluding any Portfolio Company of such fund);
“Related Party” means, in the case of an Investor, that Investor’s Affiliates and Related Funds
(but, for the avoidance of doubt, excluding any Portfolio Company of: (i) that Investor; (ii) any
of that Investor’s Affiliates or Related Funds; or (iii) any other entity in which that Investor or
any of its Affiliates or Related Funds has an interest);
“Relevant Entitlement” means, in the case of each Ordinary Shareholder, such percentage of
the Relevant Securities (with a corresponding proportion of Other Securities) as equates to its
pro rata share of the Ordinary Shares in issue immediately prior to the allotment and issue of
the Relevant Securities;
“Relevant Party” has the meaning given in Clause 25.1;
“Relevant Securities” means Shares or other equity securities in the capital of a Group
Company or other securities convertible into Shares or other equity securities in the capital of
a Group Company;
“Remuneration and Nomination Committee” has the meaning given in Clause 2.12;
“Representatives” has the meaning given in Clause 12.2;
“Reserved Matters” means the Board Reserved Matters and the Investor Reserved Matters;
“Restructuring Effective Date” means [●] 2020;
“Restructuring Implementation Deed” means the restructuring implementation deed entered
into on or around the date of this deed in connection with the consensual restructuring of the
financial indebtedness of the Group (as defined therein);
“Sale” means the transfer of shares (whether through a single transaction or a series of
transactions) as a result of which any person, or persons connected (as defined in section 252
of the Companies Act 2006) or acting in concert with such person, holds more than 50% of the
A Ordinary Shares then in issue;
8
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“Sanctioned Person” means any person, organisation or vessel:
(a)

listed on, or owned or controlled (as such terms, including any applicable ownership
and control requirements, are defined and construed in the applicable Sanctions or in
any related official guidance) by a person or organisation listed on, a Sanctions List;

(b)

a government of a Sanctioned Territory;

(c)

an agency or instrumentality of, or an entity directly or indirectly owned or controlled
by, a government of a Sanctioned Territory;

(d)

resident or located in, operating from, or incorporated under the laws of, a Sanctioned
Territory; or

(e)

otherwise a target of any Sanctions, or is acting on behalf of any of the persons listed
in paragraphs (a) to (d) above, for the purpose of evading or avoiding, or having the
intended effect of or intending to evade or avoid, or facilitating the evasion or avoidance
of any Sanctions;

“Sanctioned Territory” means any country or other territory subject to a general export,
import, financial or investment embargo under any Sanctions, which, as of the date of this
Agreement, includes Crimea, Cuba, Iran, North Korea and Syria;
“Sanctions” means any international trade, economic or financial sanctions Laws, export
controls, embargo, or similar restrictive measures administered, enacted or enforced by a
Sanctions Authority;
“Sanctions Authority” means the United Nations, the United States of America, the European
Union, the United Kingdom, Jersey and the governments and official institutions or agencies
of any of the foregoing;
“Sanctions List” means any of the lists of designated or sanctioned individuals or entities (or
equivalent) issued by any Sanctions Authority, each as amended, supplemented or substituted
from time to time, including, without limitation, the List of Specially Designated Nationals and
Blocked Persons maintained by the Office of Foreign Assets Control of the U.S. Department
of the Treasury the consolidated list of persons, groups and entities subject to EU financial
sanctions maintained by the European Union and the Consolidated List of Financial Sanctions
Targets in the UK maintained by Her Majesty’s Treasury;
“Second End Date” has the meaning given in Clause 8.1;
“Share” means any share of any class in the capital of the Company from time to time;
“Shareholder” means a holder of Shares from time to time;
“Subsidiary” means a subsidiary undertaking within the meaning of section 1162 of the
Companies Act 2006;
“Tax” means all forms of taxation, levy, impost, contribution, duty, liability and charge in the
nature of taxation imposed anywhere in the world and all related withholdings or deductions of
any nature (including, for the avoidance of doubt, PAYE and employee and employer National
Insurance contribution liabilities in the United Kingdom and corresponding obligations
elsewhere) imposed or collected by a Tax Authority whether directly or primarily chargeable
against, recoverable from or attributable to any of the Group Companies or another person and
all fines, penalties, charges and interest related to any of the foregoing (and “Taxes” and
“Taxation” shall be construed accordingly);
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“Tax Authority” means a taxing or other governmental (local or central), state or municipal
authority (whether within or outside the United Kingdom) competent to impose a liability for
or to collect Tax;
“Transaction Documents” means this Agreement, the Articles, the Restructuring
Implementation Deed, the New Money Notes Purchase Agreement, the New SSNs Purchase
Agreement and any documents entered into in connection therewith;1
“Warranties” means the warranties contained in Clause 13; and
“Website Investor” has the meaning given in Clause 5.4;
“Winding-Up” has the meaning given in the Articles; and
“Working Hours” has the meaning given in Clause 21.1.
1.2

1

In this Agreement:
(a)

“group undertaking” means “group undertaking” as defined in section 1161 of the
Companies Act 2006 and “parent undertaking” means “parent undertaking” as defined
in section 1162 of the Companies Act 2006 save that a company or undertaking shall
be treated as a company or undertaking whether or not formed or incorporated in the
United Kingdom and for the purposes of the shareholding/membership requirements
set out in sections 1159(1), 1162(2)(b) and (d) and 1162(3)(a), as a shareholder/member
of another company/undertaking even if its interest in that other company/undertaking
is registered in the name of: (i) its nominee; or (ii) another person (or its nominee) by
way of security or in connection with the taking of security;

(b)

every reference to a particular Law shall be construed also as a reference to all other
Laws made under the Law referred to and to all such Laws as amended, re-enacted,
consolidated or replaced or as their application or interpretation is affected by other
Laws from time to time provided that, as between the parties, no such amendment or
modification shall apply for the purposes of this Agreement to the extent that it would
impose any new or extended obligation, liability or restriction on, or otherwise
adversely affect the rights of, any party;

(c)

warranties qualified by the expression “so far as the Company is aware” (or any similar
expression) are deemed to be given only on the basis of the actual knowledge of each
director of the Company as of the date of this Agreement (having made due and careful
enquiry);

(d)

references to Clauses and Schedules are references to clauses of and schedules to this
Agreement, references to paragraphs are references to paragraphs of the specified
Schedule (or, if no Schedule is specified, paragraphs of the Schedule in which the
reference appears) and references to this Agreement include the Schedules;

(e)

references to the singular include the plural and vice versa and references that are
gender neutral or gender specific include each and every gender and no gender;

(f)

references to a “party” mean a party to this Agreement and include his and its successors
in title, personal representatives and permitted assigns;

(g)

references to a “person” include any individual, partnership, company, body corporate,
corporation sole or aggregate, firm, joint venture, association, trust, government, state

RSS Note: To be revisited once definition of Restructuring Documents in the RID is finalised.
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or agency of a state, unincorporated association or organisation, in each case whether
or not having separate legal personality and irrespective of the jurisdiction in or under
the Law of which it was incorporated or exists, and a reference to any of them shall
include a reference to the others;
(h)

references to a “company” include any company, corporation or other body corporate
wherever and however incorporated or established;

(i)

references to “sterling”, “pounds sterling” or “£” are references to the lawful currency
from time to time of the United Kingdom;

(j)

for the purposes of applying a reference to a monetary sum expressed in pounds sterling
in Clause 3 and Schedule 2, an amount in a different currency shall be deemed to be an
amount in pounds sterling converted at the Exchange Rate on the Business Day
immediately preceding the date of the relevant action being or proposed to be taken;

(k)

references to times of the day are to London time unless otherwise stated;

(l)

references to writing means the representation or reproduction of words, symbols or
other information in a visible form by any method or combination of methods, whether
sent or supplied in electronic form or otherwise;

(m)

references to any English legal term for any action, remedy, method of judicial
proceeding, legal document, legal status, court official or any other legal concept or
thing shall in respect of any jurisdiction other than England be deemed to include what
most nearly approximates in that jurisdiction to the English legal term;

(n)

words introduced by the word “other” shall not be given a restrictive meaning because
they are preceded by words referring to a particular class of acts, matters or things;

(o)

general words shall not be given a restrictive meaning because they are followed by
words which are particular examples of the acts, matters or things covered by the
general words and the words “includes” and “including” shall be construed without
limitation; and

(p)

words and expressions defined in the Articles and not otherwise defined in this
Agreement shall have the same meaning in this Agreement as are given to them in the
Articles.

1.3

The headings and sub-headings in this Agreement are inserted for convenience only and shall
not affect the construction of this Agreement.

1.4

Each of the schedules to this Agreement shall form part of this Agreement.

1.5

References to this Agreement include this Agreement as validly amended or varied in
accordance with its terms.

1.6

All warranties, representations, indemnities, covenants, agreements and obligations given or
entered into by more than one party under this Agreement are, unless otherwise stated, given
or entered into severally and not jointly and severally and accordingly the liability of each party
in respect of any breach of any such obligation, undertaking or liability shall extend only to any
loss or damage arising from its own breach or its proportionate share of any joint breach.

1.7

Any obligation of the Company in this Agreement shall be binding on the Company only insofar
as it does not constitute an unlawful fetter on the Company’s statutory powers.
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1.8

Any obligation on any party to “procure” a certain outcome shall mean an obligation for the
relevant person to exercise its voting rights and use any and all powers vested in it from time to
time as a shareholder, partner member, director, officer or employee or otherwise in or of the
Company or any other Group Company or other entity (as relevant) to ensure compliance with
that obligation so far as it is reasonably able to do so, whether acting alone or (to the extent
that it is lawfully able to contribute to ensuring such compliance collectively) acting with others.

1.9

Where it is expressed in this Agreement that the consent, decision, determination or direction
of an Investor Majority or an Enhanced Investor Majority is required, such consent, decision,
determination or direction shall be deemed to have been given if the relevant matter or
transaction has been consented to in writing by an Investor Majority or an Enhanced Investor
Majority, as applicable.

2.

BOARD, BOARD OBSERVERS AND BOARD MEETINGS
Board

2.1

2.2

Subject to Clause 2.2 below, the Board shall be comprised of at least three but no more than
five directors, comprising any (or all) of:
(a)

up to two executive directors appointed and removed (for any reason) by the Board (the
“Executive Directors”);

(b)

up to three non-executive directors appointed and removed (for any reason) by an
Investor Majority (the “Investor Directors”) of which one, who must be an
Independent Non-Executive Director, may be designated by the Investor Majority as
the Independent Chairman of the Board (the “Independent Chairman”).

During the Initial Governance Period:
(a)

each Anchor Investor (rather than the Investor Majority) will be entitled to appoint and
remove one Investor Director (other than the Independent Chairman); and

(b)

the appointment of the Independent Chairman by the Investor Majority will require the
affirmative vote of each of the Anchor Investors,

provided that if, on the first anniversary of the Restructuring Effective Date, an Anchor Investor
holds less than 15% of the A Ordinary Shares then in issue and held by Investors, that Anchor
Investor’s rights pursuant to Clauses 2.2(a) and 2.2(b) shall be suspended and shall instead be
exercisable by the Investor Majority. Any such suspension of one Anchor Investor’s rights shall
be without prejudice to the rights of the other Anchor Investor, provided it holds at least 15%
of the A Ordinary Shares in issue and held by Investors as at the first anniversary of the
Restructuring Effective Date.
2.3

Subject to Clause 2.4 below, the Remuneration and Nomination Committee, chaired by the
Independent Chairman, will be responsible for identifying and nominating candidates to fill
Board vacancies (other than any Investor Director vacancies in respect of which an Anchor
Investor has a direct appointment right pursuant to Clause 2.2(a)) as and when they arise (it
being acknowledged and agreed that the appointment of any such candidate will be a matter for
the Board (in the case of an Executive Director) or an Investor Majority (in the case of a nonexecutive director not subject to a direct appointment right by an Anchor Investor), as
applicable).

2.4

At any time whilst any Investor Group holds at least 15% of the A Ordinary Shares in issue and
held by Investors at the relevant time, that Investor Group, together with any other Investor
Groups holding at least 15% of the A Ordinary Shares in issue and held by Investors at the
12
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relevant time (rather than the Remuneration and Nomination Committee or any other person)
shall be responsible for identifying and nominating candidates to fill any non-executive director
Board vacancies (other than any Investor Director vacancies in respect of which an Anchor
Investor has a direct appointment right pursuant to clause 2.2(a)) as and when they arise (it
being acknowledged and agreed that the appointment of any such non-executive director not
subject to a direct appointment right by an Anchor Investor will be a matter for the Investor
Majority).
2.5

Each appointment of a director (from whom prior written consent has been received) to the
Board and removal of such director from the Board shall be made by notice in writing served
on the Company by the relevant persons identified in this Clause 2 and shall take effect
immediately (or as otherwise specified in the relevant notice). Notwithstanding the foregoing
sentence, without the need for any additional notice to the Company, immediately following
execution of this Agreement, the Board shall be comprised of:2
(a) the Executive Directors, being [●] and [●];
(b) the Investor Directors, being [●] and [●]; and
(c) the Independent Chairman, being [●]
Board Meetings, Voting and Quorum

2.6

Subject to Clauses 3.1 and 3.2, and to any delegation of day-to-day management of the Group
to senior executive management in the ordinary course and in accordance with the Business
Plan and the Annual Budget, the Board is responsible for the management of the Company’s
business and for the strategic direction of the Group as a whole, for which purpose it may
exercise all the powers of the Company.

2.7

The Company undertakes to the Investors that it shall procure that Board meetings are held at
least once per quarter at such venue in the United Kingdom as is approved by the Board, it
being acknowledged that it is currently anticipated that Board meetings shall be held monthly.
Attendance at a Board meeting may be by way of telephone conference, and if all the directors
participating in a meeting are not in the same place, they may decide that the meeting is to be
treated as taking place where any one of them is.

2.8

Board meetings shall (unless the Board with the consent of a simple majority of the directors
determines otherwise) be convened by giving to the directors not less than five days’ notice,
enclosing an agenda and copies of any appropriate supporting papers (including, where
relevant, the latest consolidated monthly management accounts of the Group). Any director
may call a Board meeting by giving at least five days’ notice of the meeting to the other directors
and any Board Observers or by authorising the company secretary (if any) to give such notice,
provided that such notice period can be shortened or waived by a simple majority of the
directors.

2.9

Subject to Clause 2.10 and Clause 5.2(b), the quorum for the transaction of business at a meeting
of the Board shall be any three eligible directors (including at least two Investor Directors).

Note to draft: This assumes that the Anchor Investors have concluded their search process prior to the
Restructuring Effective Date and therefore the names of the initial Investor Directors can be included in the
Shareholders’ Agreement. The details of such search process (and rights of the other Investors) are set out in
the term sheet, including the provision that Initial Investor Directors may not be employees or directors of the
Anchor Investors.
2
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2.10

If:
(a)

within one hour from the time appointed for a meeting of the Board a quorum is not
present; or

(b)

during any such meeting a quorum ceases to be present,

the meeting shall stand adjourned to the same day in the next week, at the same time and place
or to such later date and at such other time and place as determined by the Independent
Chairman (an “Adjourned Meeting”), and if at the Adjourned Meeting a quorum is not present
within one hour from the time appointed for the meeting, or during any such meeting a quorum
ceases to be present, the directors shall call a general meeting of the shareholders of the
Company to resolve on the matters for discussion.
2.11

Each director at a meeting of the Board shall have one vote. Any decision of the directors at a
meeting of the Board must be a majority decision. If the numbers of votes for and against a
proposal at a meeting of directors of the Board are equal, the Independent Chairman shall have
a casting vote. The Board may also pass resolutions with the unanimous written consent of all
eligible directors, without the need for a Board meeting, in accordance with the Articles.
Board Committees

2.12

The parties agree that standing committees of the directors of the Company shall be established
by the Board as soon as reasonably practicable following the date of this Agreement to be called
the remuneration and nomination committee (the “Remuneration and Nomination
Committee”) and the audit committee (the “Audit Committee”).

2.13

The Remuneration and Nomination Committee and the Audit Committee shall each be
comprised of up to five directors of the Company, provided that (in each case) at any time the
Investor Directors together represent a simple majority.

2.14

The Board may form any other committee that it deems useful for the purposes of specific
projects or in executing the Group’s strategy and the Business Plan.
Board Committee Meetings, Voting and Quorum

2.15

The provisions of this Agreement governing proceedings of the Board shall apply mutatis
mutandis to any standing committees of the directors of the Company (including, for the
avoidance of doubt, the Remuneration and Nomination Committee and the Audit Committee)
unless such provisions are inconsistent with provisions of this Agreement specifically
governing proceedings of committees or such provisions are otherwise modified by the terms
of establishment of the relevant committee.

2.16

The Remuneration and Nomination Committee shall: (a) be responsible for identifying and
nominating candidates to fill Board vacancies pursuant to Clause 2.3 above; and (b) make
determinations on all matters concerning general remuneration policy of the Group (including
the total amount of any bonus pool made available) and the emoluments and fees of any
Employee or consultant of the Group: (i) with a basic salary, fees or remuneration of more than
£100,000 per annum, or such other amount as may be determined by the Board; or (ii) who
otherwise reports to any member of executive management (including the Group CEO , CFO
or COO); or (iii) who it is proposed should receive bonus payments of more than £50,000 in
any 12 month period. The Remuneration and Nomination Committee shall make determinations
as regards the adoption of any employee share scheme or any changes or variation to the
Management Incentive Plan or any other employee share scheme and shall be the vehicle
through which any grant under the Management Incentive Plan or any other employee share
scheme is made.
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2.17

The Audit Committee shall review the financial statements of the Group before approval and,
as necessary, take advice to be assured that the principles and policies adopted comply with
statutory requirements and with the best practices in accounting standards, consult with the
external auditors regarding the extent of their work and review with them all major points
arising from the auditor’s management letters and the responses thereto, seek to satisfy itself
that the internal control and compliance environment within the Group is adequate and effective
and recommend to the Board the appointment and level of remuneration of the auditors.

2.18

The quorum for the transaction of business at a meeting of the Remuneration and Nomination
Committee or the Audit Committee shall in each case be any three eligible members of the
relevant committee, provided that at all times the Investor Directors represent a simple majority.
The Remuneration and Nomination Committee and the Audit Committee shall act by simple
majority.
Board Observers

2.19

Without prejudice to Clause 2.1, and subject to Clause 2.20, each Investor Group that holds at
least 10% of the A Ordinary Shares in issue and held by Investors shall be entitled (but have no
obligation) to nominate one person to attend (including by way of telephone conference)
meetings of the Board, and to receive all relevant information distributed and circulated to the
Board (other than where withholding such information is necessary to protect legal privilege or
the Investor has any actual or potential conflict of interest in relation to the subject matter of
the information) (each such person, a “Board Observer”). Board Observers shall attend such
meetings solely in the role of observer and shall not be a director, shall not count for the
purposes of a quorum and shall have no voting rights. Board Observers shall not speak at any
such meetings unless invited to do so by the Independent Chairman. Any and all costs or
expenses associated with the appointment of a Board Observer or incurred by a Board Observer
shall be borne by the appointing Investor Group.

2.20

The maximum number of Board Observers at any one time shall be three. If more than three
Investor Groups have the right pursuant to Clause 2.19 to appoint a Board Observer, then
priority shall be given to the three largest Investor Groups by reference to number of A Ordinary
Shares held. If an Investor Group entitled to appoint a Board Observer does not exercise such
right, it shall not be deemed to have waived such right but the right to make such appointment
shall pass to the next largest Investor Group holding at least 10% of the A Ordinary Shares in
issue and held by Investors.

2.21

In addition, the Board may nominate any other person (including but not limited to
Representatives of the Group) to attend any such meetings of the Board or any committee of
the Board from time to time (and, for the avoidance of doubt, such person shall not be a director,
shall not count for the purposes of a quorum and shall have no voting rights).

2.22

Any Board Observer or other attendee appointed to attend a Board meeting or Board committee
meeting pursuant to Clause 2.19 or Clause 2.21 may be required by the Board to enter into
customary confidentiality undertakings with the Company prior to receiving any relevant
materials or attending any relevant meetings.

3.

CONDUCT OF BUSINESS AND RESERVED MATTERS

3.1

The parties acknowledge that it is their intention for the Group to be run in accordance with
Clause 2.6 and the principles set out in Schedule 2.

3.2

Each Investor undertakes to each other Investor to procure (insofar as it is reasonably able to
do so) that the Company shall, and the Company undertakes to each of the Investors that it shall,
and shall procure that each other Group Company shall, perform its obligations as set out in
Parts 1, 2 and 3 of Schedule 2 (except to the extent that this would constitute an unlawful fetter
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on its or their statutory powers or violation of any applicable Laws) and each paragraph of Parts
1, 2 and 3 of Schedule 2 shall be a separate and severable undertaking. Notwithstanding the
foregoing, the Board shall be consulted on each of the matters listed in Part 3 of Schedule 2.
3.3

If a Material Default occurs, each Investor shall be deemed to consent to short notice if required
by an Investor Majority to enable any general meeting of the Company to be convened and held
on short notice pursuant to the Jersey Companies Law, provided that such short notice shall not
be for a period of less than 48 hours after the notice is given.

3.4

In the event the requisite level of consent to approve an Investor Reserved Matter is not
achieved where:
(a)

Investors have failed to consent to the receipt of relevant Inside Information or opted
not to receive such Inside Information from the Company or the Group and are therefore
unable to vote; and

(b)

such non-voting Investors together with any Investors who vote in favour of such
Investor Reserved Matter hold in aggregate at least 66⅔% of the A Ordinary Shares in
issue,

then, provided that the Company has advised the Investors when it reasonably expects that such
Inside Information will be publicly announced and given the Investors at least three Business
Days to consider whether or not they wish to receive such Inside Information, a second vote
shall be held and the Investor Reserved Matter shall be approved if Investors holding at least
66⅔% of the A Ordinary Shares held by those Investors present and voting, provided that such
Investors hold at least 35% of the A Ordinary Shares in issue.
4.

MANAGEMENT INCENTIVE PLAN

4.1

The Remuneration and Nomination Committee shall design a new Group management
incentive plan (the “Management Incentive Plan”) within six months from the Restructuring
Effective Date, which shall reflect terms customary for a management incentive plan of this
nature (likely to involve the issuance of a new class of non-voting B ordinary shares ranking
pari passu with the A Ordinary Shares (and possibly an additional class of non-voting ratchet
shares) and the opportunity for managers to subscribe, in addition, for Preference Shares and A
Ordinary Shares in the same proportions as the Investors).3 Any new issuance of Relevant
Securities pursuant to such Management Incentive Plan shall dilute all shareholders equally on
a pro-rata basis (by reference to the number of shares held by each of them).

4.2

Each party agrees to approve any resolution and sign any documentation in connection with
implementing the Management Incentive Plan or implementing any changes to an existing
Management Incentive Plan (in either case, which have been approved by the Board pursuant
to paragraph 1.1(k) of Part 2 of Schedule 2, including but not limited to passing resolutions
authorising the new issuance of shares pursuant to the Management Incentive Plan and
procuring that any amendments to this Agreement, the Articles, the articles of association or
equivalent constitutional documents of any other Group Company, or any other documents
required to implement the Management Incentive Plan, or the approved changes to the
Management Incentive Plan, are given effect.

4.3

The fees, costs and expenses associated with implementing or making any material changes to
the Management Incentive Plan shall be borne by the Company or another Group Company.

3

Note to Draft: This document and the Articles will need to be updated once the terms of the new Management
Incentive Plan have been agreed.
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5.

PROVISION OF INFORMATION
General

5.1

Subject to Clauses 5.2 and 5.9, the Company undertakes to each of the Investors that it will
perform its obligations as set out in Schedule 3.

5.2

Except as required by Law, in relation to any Investor Group that has an Exit Conflict, the
Company shall be entitled to:
(a)

withhold any information related to the Exit from that Investor Group, including any
information that it would otherwise be entitled to receive in its capacity as an Investor;
and

(b)

suspend the right of that Investor Group (and any Investor Director appointed by that
Investor Group unless that Investor Director is an Independent Non-Executive
Director) to participate in relation to any relevant matter to be voted on related to the
Exit (including any consent, waiver or amendment in respect thereof) pursuant to this
Agreement (as determined by the Board and including any matter requiring the consent
of an Investor Majority or Enhanced Investor Majority) or the Articles (or the articles
of association or equivalent constitutional documents of any other Group Company) so
that:
(i)

any requirements as to quorum specified in this Agreement or the Articles (or
the articles of association or equivalent constitutional documents of any other
Group Company) shall be deemed amended so that a quorum may be present
notwithstanding that the relevant Investor Group (or Investor Director, as the
case may be) may not be in attendance for the relevant meeting or item of the
agenda of the meeting;

(ii)

that Investor Group shall not constitute an eligible member in relation to any
proposed written resolution of the shareholders of the Company; and

(iii)

for the purpose of the consent, determination or direction of an Investor
Majority or Enhanced Investor Majority, the definitions of Investor Majority or
Enhanced Investor Majority shall exclude that Investor Group in respect of that
matter.

5.3

If the Company fails to provide any of the information that it is required to provide by this
Clause 5 within the applicable period specified in Schedule 3, an Investor Majority shall,
without prejudice to any other rights the Investors may have, be entitled to appoint a firm of
accountants to produce such information at the Company’s expense and the Company agrees
to provide, and shall procure that all Group Companies provide, all information and assistance
required by such accountants for that purpose.

5.4

To the extent permitted by Law, the Company may satisfy its obligations to deliver any
information, notices and/or communication under this Agreement or in connection with the
matters contemplated herein to those Investors who accept this method of communication (the
“Website Investors”) (and for the avoidance of doubt each Investor shall be deemed to accept
this method of communication unless it has expressly notified the Company to the contrary), if
each Website Investor is aware of the address of and any relevant password specifications for
such website, by posting (either directly or by way of another Group Company or any of its or
their Representatives posting) such information, notice and/or other communication onto an
electronic website designated by the Company (the “Designated Website”).
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5.5

If any Investor does not agree to the delivery of information through the Designated Website (a
“Non-Website Investor”) then it shall notify the Company accordingly and the Company shall
supply the information to such Non-Website Investor in accordance with Clause 21.1(a) to
21.1(e).

5.6

The Company shall (or shall procure that one of its Representatives shall) supply each Website
Investor with the address of and any relevant password specifications for the Designated
Website following designation of that website by the Company.

5.7

The Company shall promptly upon becoming aware of its occurrence notify (or shall procure
notification of) the Website Investors if:

5.8

(a)

the Designated Website cannot be accessed due to technical failure;

(b)

the password specifications for the Designated Website change;

(c)

any new information which is required to be provided under this Agreement is posted
onto the Designated Website;

(d)

any existing information which has been provided under this Agreement and posted
onto the Designated Website is amended; or

(e)

the Company becomes aware that the Designated Website or any information posted
onto the Designated Website is or has been infected by any electronic virus or similar
software.

If the Company notifies (or procures the notification of) the Website Investors under Clause
5.7(a) or Clause 5.7(e) above, all information to be provided by the Company under this
Agreement after the date of that notice shall be supplied in accordance with Clause 21.1(a) to
21.1(e) until the Company is satisfied that the circumstances giving rise to the notification are
no longer continuing.
[Inside Information4

5.9

5.10

4

Prior to any Group Company disclosing any information to an Investor which may be
information which is not in the public domain or otherwise generally available, and which is of
a kind such that a person who has that information would be prohibited or restricted from using
it to deal in the debt securities of any Group Company under the Market Abuse Regulation
(“MAR”), Part V Criminal Justice Act 1993 or other applicable insider dealing, market abuse
or similar law (collectively, “Inside Information”), whether in connection with obtaining the
consent of the Investor for an Investor Reserved Matter pursuant to Clause 3, pursuant to this
Clause 5, or otherwise, the Company shall first notify the Investor:
(a)

of the reason for proposing to disclose Inside Information (in as much detail as is
permissible without itself constituting a disclosure of Inside Information); and

(b)

whether such information will ultimately be notified to holders of debt securities issued
by any Group Company or cleansed (in either case, via the Designated Website) and
the Company’s expectation as to when this would occur (it being understood that it is
the intention to cleanse Inside Information via the Designated Website at least on a
quarterly basis).

No Inside Information shall be disclosed to an Investor by or on behalf of any Group Company
unless such Investor has provided its written consent to the Company to receive such Inside

Note to Draft: Clauses 5.9 and 5.10 are subject to further discussions between the AHG and the Company.
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Information but, for the avoidance of doubt, failure to provide such written consent or opting
not to receive such Inside Information shall not be deemed to constitute a waiver by an Investor
of its right to receive such information (or similar information).]
6.

STAPLE

6.1

Notwithstanding any other provisions of this Agreement or the Articles, each Investor agrees
(for and on behalf of itself and its Investor Group) that no Investor Group shall, without the
prior written consent of an Investor Majority, transfer to any person (including pursuant to
Clause 10, Article 9 (Mandatory Offer), Article 10 (Drag Along Rights) or Article 11 (Squeeze
Out)): (i) any A Ordinary Shares unless such Investor Group simultaneously transfers to the
same transferee (or a Related Party of the same transferee) the same proportion of Preference
Shares held by it; (ii) any Preference Shares unless such Investor Group simultaneously
transfers to the same transferee (or a Related Party of the same transferee) the same proportion
of A Ordinary Shares held by it; and (iii) in addition (and without prejudice to the immediately
preceding limbs (i) and (ii)), for so long as any Facilities Debt remains outstanding:
(a)

any A1 Ordinary Shares unless such Investor Group simultaneously transfers to the
same transferee (or a Related Party of the same transferee) the same proportion of the
Facilities Debt owed to such Investor Group pursuant to the terms of the New SSNs;

(b)

any A2 Ordinary Shares unless such Investor Group simultaneously transfers to the
same transferee (or a Related Party of the same transferee) the same proportion of the
Facilities Debt owed to such Investor Group pursuant to the terms of the New Money
Notes;

(c)

any Facilities Debt owed to such Investor Group pursuant to the terms of the New SSNs
unless (i) such transfer is to a person to whom such party is permitted to transfer A1
Ordinary Shares under the Articles and (ii) such party simultaneously transfers to the
same transferee (or a Related Party of the same transferee) the same proportion of A1
Ordinary Shares; or

(d)

any Facilities Debt owed to such Investor Group pursuant to the terms of the New
Money Notes unless (i) such transfer is to a person to whom such party is permitted to
transfer A2 Ordinary Shares under the Articles and (ii) such party simultaneously
transfers to the same transferee (or a Related Party of the same transferee) the same
proportion of A2 Ordinary Shares.

6.2

The stapling described in Clause 6.1 shall operate on an “Investor Group” basis, such that:
(a) the A Ordinary Shares (whether A1 Ordinary Shares, A2 Ordinary Shares or A3 Ordinary
Shares) held by an Investor, the Preference Shares held by an Investor and the Facilities Debt
owed to such Investor or its Related Parties (whether pursuant to the terms of the New SSNs or
the New Money Notes) may be held separately by such Investor and any of its Related Parties;
and (b) any such Investor or its Related Parties shall be free to transfer A Ordinary Shares
(whether A1 Ordinary Shares, A2 Ordinary Shares or A3 Ordinary Shares) to such Investor or
any other Related Party of such Investor without being required to transfer any Preference
Shares or any stapled Facilities Debt (whether owed to such Investor pursuant to the terms of
the New SSNs or the New Money Notes), and vice versa, provided (in either case (a) or (b))
that where any such person ceases to be a Related Party of such Investor, any Shares and any
Facilities Debt (whether owed to such Investor pursuant to the terms of the New SSNs or the
New Money Notes) held by such person shall promptly, and in any event within seven days of
such cessation, be transferred back to the Investor or any of its Related Parties.

6.3

For the avoidance of doubt: (a) any transferee of A1 Ordinary Shares, A2 Ordinary Shares, A3
Ordinary Shares, Preference Shares, or Facilities Debt (whether pursuant to the terms of the
New SSNs or the New Money Notes) transferred pursuant to this Agreement and the Articles
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shall also be bound by this Clause 5.9; and (b) the A3 Ordinary Shares shall not be stapled to
any Facilities Debt.
6.4

The provisions of Clause 6.1(a) - (d), and the other provisions of Clause 5.9 which relate to the
Facilities Debt will terminate upon the earlier of: (a) the Facilities Debt being repaid in full; (b)
a de-stapling decision in respect of the Facilities Debt being taken by an Investor Majority; and
(c) the third anniversary of the Restructuring Effective Date. For the avoidance of doubt, the
provisions of this Clause 5.9 which relate to the Preference Shares shall only terminate upon
the earlier of: (i) the redemption of such Preference Shares in full; or (ii) an Exit.

7.

EQUITY AGENT

7.1

The Company shall be entitled to appoint an equity agent at any time (the “Equity Agent”)
with any such appointment to be made pursuant to a separate agreement between the Company
and the Equity Agent (the “Equity Agency Agreement”). Upon its appointment, the details
and contact information of the Equity Agent shall be notified to the Shareholders in writing

7.2

The role of the Equity Agent is likely to involve monitoring and enforcing the provisions of
Clause 6 (Stapling) of this Agreement. For the avoidance of doubt, any purported transfer of
Shares in breach of the provisions of Clause 6 (Stapling) of this Agreement shall be void and
the directors shall decline to register such transfer.

7.3

In order to enable the Equity Agent to fulfil its role (as envisaged by Clause 7.2 above): (i)
where any notice (including, but not limited to, an MTO Offer, a Drag Along Notice and a
Squeeze-Out Notice) is required to be served on the Company under the Articles (including,
but not limited to Articles 10 (Mandatory Offer), 11 (Drag Along Rights) and 12 (Squeeze-Out
Rights)) the relevant shareholder shall send a copy of such notice to the Equity Agent at the
same time as sending to the Company; and (ii) when any instrument of transfer in respect of
any securities is lodged with the Company for registration, a copy of such instrument shall be
sent to the Equity Agent.

7.4

The Company shall provide the Equity Agent with such information and instructions as it
reasonably requires relating to the discharge of its obligations under this Agreement and the
Equity Agency Agreement.

8.

PRE-EMPTION ON NEW ISSUE

8.1

Subject to Clause 8.2, if from time to time a Group Company proposes to issue any Relevant
Securities the Company shall procure that:
(a)

no such Relevant Securities will be so issued unless each Ordinary Shareholder has first
been given an opportunity which shall remain open for not less than ten Business Days
(such date as chosen being the “End Date”) to subscribe (or to have a Related Party
subscribe), at the same time and on the same terms (including the same price per
Relevant Security), for its Relevant Entitlement. Such opportunity shall be offered to
each Ordinary Shareholder in the form of a notice in writing from the Company and if
the Company (or the relevant other Group Company) proposes to offer such Relevant
Securities with a corresponding proportion of bonds, loan notes, preference shares or
other securities issued by the Company or another Group Company (“Other
Securities”) the notice shall include an offer to subscribe (or to have a Related Party
subscribe) for each Ordinary Shareholder’s Relevant Entitlement of such Other
Securities on the same terms (including the same price per Other Security) (the “New
Issue Notice”);

(b)

the New Issue Notice shall indicate the total number of Relevant Securities and Other
Securities to be issued and their respective proportions, the Relevant Entitlement of
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each Ordinary Shareholder the subscription price of each Relevant Security and each
Other Security, and any other relevant terms and conditions (which shall be the same
for all offerees);
(c)

notwithstanding any other provision of this Clause 8, an Ordinary Shareholder may
only subscribe for any part or all of its Relevant Entitlement of the Relevant Securities
(including Excess Securities) if such Ordinary Shareholder also subscribes (either itself
or through one of its Related Parties), if applicable, for the same proportion of the Other
Securities (on the terms set out in the New Issue Notice);

(d)

if and to the extent that an Ordinary Shareholder wishes to accept the offer set out in
the New Issue Notice and subscribe for any or all of its Relevant Entitlement (but
always including a corresponding proportion of Other Securities, if applicable) either
itself or through one of its Related Parties, it shall give notice of such acceptance in
writing to the Company on or before the End Date (each such notice, an “Acceptance
Notice” and each Ordinary Shareholder giving such Acceptance Notice, a
“Participating Shareholder”), failing which the Ordinary Shareholder shall be
deemed to have declined to subscribe for any of its Relevant Entitlement in connection
with the New Issue Notice. Any Acceptance Notice given by a Participating
Shareholder pursuant to this Clause 8.1(d) shall be irrevocable;

(e)

if by 5.00 p.m. on the End Date, the Company has not received Acceptance Notices in
respect of all of the Relevant Securities and Other Securities the subject of the New
Issue Notice (the Relevant Securities and Other Securities in respect of which no
Acceptance Notice has been received being the “Excess Securities”), the Board shall
offer such Excess Securities to the Participating Shareholders. Such Participating
Shareholders shall be given a further reasonable period of time (being not less than five
Business Days and such date chosen being the “Second End Date”) to apply to
subscribe for such number of Excess Securities as they wish (not exceeding the total
number of Excess Securities offered to the Participating Shareholders and provided that
the Excess Securities may be subscribed for by a Related Party of such Participating
Shareholder in place of that Participating Shareholder) on the same terms (including
the same price per Relevant Security and the same price per Other Security) on which
that Participating Shareholder agreed to subscribe for the Relevant Securities and Other
Securities pursuant to the New Issue Notice. If there are applications by Participating
Shareholders for, in aggregate, a greater number than the number of Excess Securities,
they shall be satisfied pro rata to the number of Excess Securities applied for by each
relevant Participating Shareholder;

(f)

within five Business Days of the End Date (or the Second End Date, as applicable), the
Company shall give notice in writing to each Participating Shareholder of:

(g)

(i)

the number and price of the Relevant Securities and Other Securities (and
Excess Securities, as applicable) for which that Participating Shareholder (or
one of its Related Parties) has committed to subscribe; and

(ii)

the place and time on which the subscription is to be completed and the account
details for the telegraphic transfer of the required subscription price; and

if, following the procedure set out in this Clause 8.1, there still remain any Relevant
Securities or Other Securities for which holders of Ordinary Shares have either (i) not
committed to subscribe or (ii) failed to make a payment at the required time in
connection with their commitment to subscribe, then such Relevant Securities and
Other Securities may be allotted to such persons (who may or may not be existing
shareholders in the Company) as the Board may nominate, provided that the terms of
such allotment are the same as those previously offered to the Ordinary Shareholders.
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8.2

8.3

8.4

Each party agrees that Clause 8.1 shall not apply to an issue of Relevant Securities:
(a)

on or around the date of this Agreement pursuant to the completion of the steps set out
in the Restructuring Implementation Deed;

(b)

to any other Group Company that is wholly-owned (directly or indirectly) by the
Company or any New Holding Company;

(c)

to, or for the benefit of, any participants in a Management Incentive Plan (that has been
approved in accordance with Clause 4) (including to an Employee Benefit Trust);

(d)

to an independent third party for non-cash consideration for the purposes of funding a
corporate acquisition, merger or joint venture or similar arrangement that has been or
will be entered into by any Group Company on arm’s length terms (and that has been
approved in accordance with the Reserved Matters, if applicable); or

(e)

that is an Accelerated Securities Issue.

If the Board proposes an Accelerated Securities Issue, the Board may determine the number of
Relevant Securities and Other Securities to be issued and the timing and other terms of the issue
(subject to approval in accordance with the Reserved Matters, if applicable). The Board shall,
so far as is reasonably practicable (taking into account the urgency of the Group’s financing
requirements) and permitted under Law, give prior written notice of a reasonable period of time
(being not less than fifteen Business Days, if reasonably practicable) to each Investor of any
such Accelerated Securities Issue and, notwithstanding any other provision in this Agreement
or in the Articles, each party shall:
(a)

consent to any board or shareholders’ meeting of any Group Company being held on
short notice to implement the Accelerated Securities Issue and procure that any director
appointed by it will so consent (subject always to that director’s fiduciary duties);

(b)

vote in favour of all resolutions as a shareholder and procure that any director appointed
by it will (subject always to that director’s fiduciary duties) vote in favour of all
resolutions as a director of the relevant Group Company, which are proposed by the
Board to implement the Accelerated Securities Issue; and

(c)

procure the circulation to the board of directors or shareholders of the relevant Group
Company of such board or shareholder written resolutions (respectively) proposed by
the Board to implement the Accelerated Securities Issue and (subject to their fiduciary
duties as a director of the relevant Group Company) sign (or to the extent permitted by
Law in the case of a written resolution, indicate their agreement to) such resolutions
and return them (or the relevant indication) to the Company as soon as reasonably
practicable.

If an Investor fails to comply with its obligations under Clause 8.3, the Board may (and shall,
if requested by an Investor Majority) authorise any director to execute, complete and deliver as
agent for and on behalf of that Investor:
(a)

a written consent to any board or shareholders’ meeting of any Group Company being
held on short notice to implement the Accelerated Securities Issue;

(b)

any shareholder written resolutions of the relevant Group Company which are proposed
by the Investor Majority to implement the Accelerated Securities Issue;

(c)

a proxy form appointing any director as that Investor’s proxy to vote in its name and
on its behalf in favour of all resolutions proposed at a shareholders’ meeting of the
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relevant Group Company which are proposed by an Investor Majority to implement the
Accelerated Securities Issue; and
(d)

any other documents required to be signed by or on behalf of that Investor in connection
with the Accelerated Securities Issue in accordance with the terms of the Articles and
this Agreement.

8.5

Within thirty days following any Accelerated Securities Issue, each Ordinary Shareholder shall
be entitled (but not obliged) to subscribe for (or otherwise acquire) (or to have a Related Party
subscribe for or otherwise acquire) such number of Relevant Securities (the “Catch-Up
Subscription”) which, if subscribed for or acquired in full, would result in such Ordinary
Shareholder’s (together with its Related Party’s) proportionate holding of such Relevant
Securities following the Accelerated Securities Issue and the Catch-Up Subscription equalling
such Ordinary Shareholder’s Relevant Entitlement (and assuming for these purposes that any
other Ordinary Shareholders exercised their subscription rights in full), provided that the
Ordinary Shareholder also subscribes for or otherwise acquires (either through itself or a
Related Party) its pro rata proportion of any Other Securities acquired by the Allottees as part
of the Accelerated Securities Issue, in the same proportions and on the same terms as the
Allottees.

9.

FEES, COSTS AND EXPENSES

9.1

Subject to any amounts agreed between the Company and the Investors to be borne by any
Group Company, each party shall bear its own costs and expenses in relation to the preparation,
negotiation and completion of this Agreement. The Company agrees to reimburse any Investor
for any direct costs incurred by it in relation to the incorporation of the Company and any of its
Subsidiaries prior to the date of this Agreement.

9.2

Subject to Clause 9.3, no fees shall be payable in respect of the services of the directors.

9.3

The Investor Directors shall each be entitled to such reasonable and customary remuneration as
the directors may from time to time determine which shall be consistent with market practice
and subject to an aggregate maximum amount per annum to be determined by the Remuneration
and Nomination Committee (which shall be reduced pro rata for periods of less than a year).

9.4

All fees payable under this Agreement shall be exclusive of value added tax or any similar
Taxes which are properly chargeable and, where the payee is required to account to the relevant
Tax Authority in respect of such Taxes, the payer shall, in addition to and at the same time as
the payment of the relevant fees, pay an additional amount equal to such Taxes, subject to the
receipt of a valid value added tax invoice.

9.5

The Company agrees to reimburse any director for the reasonable costs and out of pocket
expenses incurred by them in connection with the performance of their duties as a director of
the Company (or other Group Company), including attending meetings of any Group Company
or carrying out authorised business on behalf of the Group.

10.

EXIT AND REFINANCING

10.1

The parties acknowledge their intention to work towards an Exit (including by way of an Asset
Sale and Winding-Up) within three years from the Restructuring Effective Date (subject to
market conditions). Notwithstanding the foregoing, it is acknowledged that no undertaking is
given by any party that an Exit will occur.

10.2

At any time, the Board may decide to pursue an Exit. As soon as reasonably practicable after
such decision to pursue an Exit, the Company may, at the Company’s cost, appoint relevant
advisers to advise on the proposed Exit which, in the case of an Exit that is not a Winding-Up,
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shall include an M&A advisor of good repute and sufficient experience and standing on terms
to be approved by the Board (in accordance with paragraph 0(o) of Part 2 of Schedule 2). The
Company undertakes to procure that the Exit is conducted in a manner consistent with best
practice having regard to customary practice, market conditions, potential bidders and any other
relevant factors at such time.
10.3

If the Board proposes an Exit pursuant to Clause 10.2, the Company shall, and shall procure
that each Group Company shall, take such steps (as a shareholder or otherwise), execute such
documents, pass such resolutions or otherwise give such cooperation and assistance to
implement the Exit and/or any Pre-Exit Reorganisation as is required by the Board. In the case
of the Company, such steps shall include the preparation of an information memorandum, the
giving of presentations to potential purchasers, investors, financiers and their advisers and the
provision of assistance in any syndication process or the voting of any shares or the giving of
any class consents in accordance with the Board’s reasonable requirements as is necessary or
desirable to facilitate the Exit or Pre-Exit Reorganisation.

10.4

It is agreed by the parties that, in the event of an Exit, neither the Investors nor the Investor
Directors will be required to give any representations, warranties, indemnities or restrictive
covenants in connection therewith to any person, save for, if applicable:
(a)

a warranty given by each Investor as to title to any Shares it is to sell and as to its
capacity to sell such Shares; and

(b)

a customary leakage indemnity given by each Investor in respect of leakage (as defined
in the sale and purchase agreement entered into in connection with the Exit) from the
date of the accounts of the Company (or any other Group Company) being used as the
locked box accounts up until the date of completion of the Exit, which shall endure for
a period of six months from the date of completion of the Exit and which shall be given
by each Investor in respect of itself only on a several basis.

10.5

Each of the parties acknowledges and agrees that immediately prior to, but conditional upon,
an Exit the share capital of any relevant Group Company may, as reasonably determined by the
Board, be reorganised for the purpose of enabling or assisting an Exit to occur (a “Pre-Exit
Reorganisation”) and each party agrees to take such action (including voting in favour of
relevant resolutions of the Company) and give such cooperation and assistance as the Board
may reasonably request to effect a Pre-Exit Reorganisation and shall act reasonably to consider
in good faith any other arrangements that may be proposed by the Board or the Investors to
facilitate or implement such Exit.

10.6

Promptly following the completion of an Asset Sale, the Company shall take such steps (insofar
as it has the power to do so) as are necessary to achieve a Winding-Up and to distribute the
surplus assets of the Group in accordance with the Articles as soon as reasonably practicable.

10.7

If there is an IPO it is the parties’ intention that such IPO shall extend to the Shares, or shares
in any Group Company or in a New Holding Company that is the subject of the IPO as a result
of a Pre-Exit Reorganisation, held by the Investors.

10.8

Each Investor undertakes that, in the event of an IPO, it will agree such reasonable restrictions
on the disposal of its Shares, or shares in any Group Company or in a New Holding Company
that is the subject of the IPO as a result of a Pre-Exit Reorganisation (or those held by their
Related Parties), in particular any orderly marketing arrangements required or advised by any
underwriter or financial adviser appointed to act for the Company in relation to the IPO, for a
reasonable period after the IPO, provided that these restrictions apply to all Investors equally.
Subject to the foregoing, the Investors (and their Related Parties) shall be entitled to deal freely
in any Shares, or shares in any Group Company or New Holding Company that is the subject
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of the IPO as a result of a Pre-Exit Reorganisation, held by them in respect of which permission
has been granted for dealings on any stock exchange.
10.9

The parties agree that on an Exit all proceeds shall be distributed in accordance with Article 6
(Return of Capital) or Article 7 (Apportionment Of Consideration On A Sale Or An IPO) as
soon as reasonably practicable and each party shall take such actions as they are reasonably
able to give effect thereto.

10.10 In the event that the share capital structure of the Company is replicated in all material respects
in a New Holding Company, this Agreement shall apply mutatis mutandis to such New Holding
Company as if it was the Company (and the New Holding Company shall agree to adhere to
and be bound by the provisions of this Agreement), with such amendments as may be
determined by the Board acting in good faith.
11.

INDEMNIFICATION

11.1

Subject to Clause 11.2, but without prejudice to any indemnity to which the Indemnified Person
concerned may otherwise be entitled:
(a)

every Indemnified Person shall, in the absence of dishonesty of such person, be
indemnified out of the assets of the Company (or another Group Company) to the fullest
extent against any liability and all expenses reasonably incurred or paid by him in
connection with any claim, action, suit or proceedings in which he becomes involved
(as a party or otherwise) by virtue of his occupying or having occupied such position
and against all amounts paid or incurred by him in settlement thereof; and

(b)

the Company (or another Group Company) may provide any Indemnified Person with
funds to meet expenditure incurred or to be incurred by him in connection with any
claim, action, suit or proceedings referred to in Clause 11.1(a) and otherwise may take
any action to enable such Indemnified Person to avoid incurring such expenditure.

11.2

Clause 11.1 shall be deemed not to provide for, or entitle any Indemnified Person to,
indemnification to the extent that it would cause that Clause, or any element of it, to be treated
as void under any Law.

12.

CONFIDENTIALITY AND ANNOUNCEMENTS

12.1

Subject to Clauses 12.2 to 12.4, each party:
(a)

shall treat as strictly confidential:
(i)

the provisions of this Agreement and the process of its negotiation; and

(ii)

all documents, materials and other information (whether technical, commercial
or otherwise) which were received or obtained by it as a result of entering into,
or in connection with, this Agreement and which are not in the public domain,

(together “Confidential Information”); and
(b)

12.2

shall not, except with the prior written consent of the party from whom the Confidential
Information was obtained (which shall not be unreasonably withheld or delayed), make
use of (save for the purposes of performing its obligations under this Agreement) or
disclose to any person any Confidential Information.

Each party may disclose Confidential Information to:
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(a)

its Affiliates, its Related Parties and its and their respective partners, directors, officers,
employees and consultants (other than professional advisers) on a need-to-know basis;

(b)

its, its Affiliates’, and its Related Parties’ professional advisers, auditors, bankers,
finance providers (including potential finance providers) and insurers (in each case,
acting as such and where applicable) on a need-to-know basis (the persons specified in
(a) and (b) together “Representatives”);

(c)

in the case of an Investor, any bona fide investor (or proposed investor) in or purchaser
(or proposed purchaser) of its shares in the Company and their professional advisers;

(d)

in the case of the Company, any bona fide investor (or proposed investor) in or
purchaser (or proposed purchaser) of the shares or assets of the Company or the Group
and their professional advisers; and

(e)

in the case of an Investor, any general or limited partner in, or any trustee, nominee,
custodian, operator or manager of that Investor or any of its Related Parties or any
group undertaking of any of the foregoing;

(f)

any other party, its and their respective Related Parties and each of their respective
Representatives,
provided that:
(i)

such recipients are informed of the confidential nature of the Confidential
Information and the provisions of this Clause 12.2;

(ii)

in the case of the recipients set out in Clause (a), are instructed to comply with
this Clause 12.2 as if they were a party to it;

(iii)

in the case of the recipients set out in Clause 12.2(b) to 12.2(f) (inclusive), have
entered into a confidentiality undertaking with the Company to comply with
this Clause 12.2 as if they were a party to it or are otherwise bound by
requirements of confidentiality (which can be enforced by the Company) in
relation to the Confidential Information they receive; and

(iv)

no party shall disclose any Confidential Information to any Competitor.

12.3

Each Investor Director and each Board Observer may disclose to the Investor by whom he was
appointed or nominated, or any of its respective Representatives, such information concerning
the Group as he thinks fit (other than where withholding such information is necessary to protect
privilege or the Investor has any actual or potential conflict of interest in relation to the subject
matter of the information).

12.4

Each party may disclose Confidential Information to any person if and to the extent required by
Law, any securities exchange, Tax Authority or Government Entity of competent jurisdiction,
provided that (to the extent permitted by Law and where the requirement or request is made by
the foregoing outside the ordinary course of its supervisory or regulatory function) the party
consults with the Company as to the contents of such disclosure and, in any event, discloses
only the minimum information necessary in order to satisfy such requirement.

12.5

Each of the parties undertakes to the Company and the Investors that it shall not make any
announcement (otherwise than as required by Law or by the Financial Conduct Authority or by
any relevant stock exchange (including the rules relating to The International Stock Exchange))
concerning this Agreement or the Group without the prior written consent of any Investor
named in such announcement and the Company. Where an announcement is required by Law
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or by the Financial Conduct Authority or by any relevant stock exchange the terms of any such
announcement shall be the subject of prior consultation between the relevant parties (unless, by
reason of any deadlines or other onerous terms or obligations imposed by such requests or
orders, it would be unreasonable for the relevant parties to so consult with each other, in which
case the party making the announcement must promptly notify the Company and the other
Investors of such disclosure). Nothing in this Clause 12.5 shall prevent any party making an
announcement which contains only information which was contained in an announcement
previously made in compliance with this Clause 12.5 or in published accounts of any Group
Company. Communications with investors and/or potential investors in any of the Investors,
any of their Related Parties shall not constitute announcements for the purpose of this Clause
12.5.
13.

TAX MATTERS
Matters relating to the Shareholders

13.1

Upon written request from the Board, each Shareholder covenants and agrees to provide within
a reasonable time period, any documentation, certifications, forms and other information
relating to its status or characteristics (or verification thereof) the Board deems necessary in
order for any Group Company to comply with FATCA, any Information Reporting Regime, the
rules set forth in Part 6A of the United Kingdom Taxation (International and Other Provisions)
Act 2010 or any applicable rules in other jurisdictions which are substantially similar.

13.2

The documentation, certifications, forms and information required to be provided under Clause
12.1 may include: (a) information the Board deems necessary to determine the Shareholder's
residence, citizenship, country of domicile, incorporation or organisation, and any status
ascribed to the Shareholder pursuant to FATCA or any Information Reporting Regime; (b)
information the Board deems necessary to determine whether any Group Company is required
to withhold Tax on payments to the Shareholder or other persons pursuant to FATCA or any
Information Reporting Regime; and (c) any information required by any Group Company to
satisfy reporting obligations imposed by FATCA or any Information Reporting Regime,
including an applicable Internal Revenue Service Form W-8 or W-9 and applicable selfcertification forms required by other Tax Authorities.

13.3

Each Shareholder acknowledges that any information requested or compiled by the Board, any
member of the Group or their agents may be disclosed to: (a) the Internal Revenue Service and
United States Department of Treasury: (b) any other governmental body which collects
information pursuant to FATCA or any Information Reporting Regime; and (c) any withholding
agent where the provision of such information is required by such withholding agent to avoid
the application of any withholding Tax on any payments to any member of the Group provided
that, in each case, where such disclosure pertains to information which has been requested from,
or compiled in respect of a Shareholder, the Company shall promptly notify the Shareholder of
such disclosure.

13.4

Each Shareholder shall within a reasonable time period, notify the Board if any governmental
body terminates any agreement entered into with such Shareholder under FATCA or any
Information Reporting Regime, in each case only to the extent that such Shareholder reasonably
considers that such termination will materially impact the Group.

13.5

All dividends to be paid to any Shareholder hereunder shall be paid net of any applicable
dividend withholding taxes required by law. Each Shareholder shall, in consultation with the
Board, take reasonable steps to mitigate any circumstances which arise and which would result
in any taxes or increased taxes becoming payable or being incurred by any Group Company as
a result of the tax status or characteristics of such Shareholder (such mitigation to include the
option of deducting from such Shareholder’s dividends or distributions hereunder, an amount
equal to such taxes or increased taxes payable or incurred by any Group Company). .
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Matters relating to the Company and the Group
13.6

Upon written request from any Shareholder, the Company shall provide any documentation,
certifications, forms and other information and assistance as may reasonably be required by the
requesting Shareholder in relation to the Tax affairs of any Group Company.

13.7

The Company will procure that no Group Company will make any claim, election, notice, give
any consent or do any other thing (including making any payment) for or in relation to Group
Tax Relief where the effect of such claim, election, notice or other thing would be to increase
the Tax liability (or decrease any Tax attribute or Tax basis) of any Group Company and
decrease the Tax liability (or increase any Tax attribute or Tax basis) of any Shareholder (or an
Affiliate, other than a Group Company, of a Shareholder) unless the Group Company in
question is fully compensated for such additional Tax or reduction in the amount of (or loss of)
such Tax attribute or Tax basis. For the avoidance of doubt, a Group Company shall be entitled
to surrender losses to (or claim losses from) another Group Company pursuant to Part 5 of the
Corporation Tax Act 2010 without payment, but any other loss surrenders pursuant to that, or
similar, provisions shall be on terms that the Group Company receives (or as the case may be,
pays) an amount equal to the amount by which the corporation Tax which would have been
payable by the recipient of that loss surrender but for that surrender (or, as the case may be, the
amount of Tax which would have been payable by that Group Company but for that surrender
to it).
[U.S. Matters

13.8

The Company shall procure (at the Company's expense) that:
(a)

the Company in consultation with the External Accountants, will determine each year
whether or not each applicable Group Company is or is likely to become a PFIC, and,
if the event that the Company determines that any Group Company is or is likely to
become a PFIC, shall notify each U.S. Investor of this determination within 45 days of
the end of each taxable year;

(b)

the Company will make available to any U.S. Investor upon request, all information
that a Group Company (or the External Accountants) used to determine whether or not
it is or is not likely to be a PFIC;

(c)

following a determination by the Company (in consultation with the External
Accountants) that a Group Company is or is likely to become a PFIC, the Company and
the relevant Group Company shall (with assistance from the External Accountants)
provide to the U.S. Investors within 45 days at the end of each taxable year, at the
Company’s expense:
(i)

a completed "PFIC Annual Information Statement" as required by U.S.
Treasury Regulation Section 1.1295-1(g) for such year and for each year
thereafter and otherwise comply with applicable U.S. Treasury Regulation
requirements, if so requested by a U.S. Investor; and

(ii)

any other information reasonably available to the Company and the relevant
Group Company to permit such U.S. Investors to: (x) accurately prepare all Tax
returns and comply with any reporting requirements as a result of such
determination; and (y) make any election (including a "qualified electing fund"
election under Section 1295 of the Code) with respect to each applicable Group
Company and to comply with any associated reporting or other requirements
incidental to such election; and
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(d)
13.9

in addition to the foregoing, the Company will promptly notify the U.S. Investors of
any assertion by the IRS that any Group Company is or is likely to become a PFIC.]5

US Entity Classification Matters:
(a)

The Company warrants that as of the date of this Agreement, no Group Company has
in place any election pursuant to Treasury Regulations Section 301.7701-3 to be
classified for U.S. federal income tax purposes other than by its default classification
as set forth in Treasury Regulations Section 301.7701-3(b).

(b)

Each U.S. Investor may request, upon written notification to the Company, that one or
more of the Group Companies should elect to change its U.S. federal income Tax
classification (an "Election"). After receipt of such a request, the Company shall notify
the other Investors of the same. The decision as to whether the requested Election is
made shall be reserved to the Board; provided that in making such decision, the Board
shall consider the impact of such an election on the Company as well as the Investors.

14.

WARRANTIES

14.1

Each party warrants to the Company and the Investors as at the date of this Agreement that:

14.2

5

(a)

it has taken all necessary action and has all requisite power and authority to enter into
and perform this Agreement in accordance with its terms;

(b)

this Agreement constitutes (or shall constitute when executed) valid, legal and binding
obligations on such party in accordance with its terms;

(c)

the execution and delivery of this Agreement by such party and the performance of and
compliance with its terms and provisions will not conflict with or result in a breach of,
or constitute a default under, the constitutional documents of such party, any agreement
or instrument by which such party is bound, or any Law, order or judgment that applies
to or binds such party or any of its property; and

(d)

no consent, action, approval or authorisation of, and no registration, declaration,
notification or filing with or to, any competent governmental, administrative or
supervisory authority is required to be obtained, or made, by such party to authorise the
execution or performance of this Agreement by such party.

The Company warrants that, as at the date of this Agreement, no Group Company, nor any of
their directors, officers, employees, nor (as far as it is aware) any of their agents, representatives,
or any person who performs services for or on behalf of any Group Company:
(a)

is or has at any time engaged in any conduct, activity or practice which would constitute
an offence under applicable Anti-Corruption Laws;

(b)

has received any notice, request, or citation, or has been subject to investigation or
prosecution by any authority for any actual or potential noncompliance with or offence
under any Sanctions or Anti-Corruption Laws; or

(c)

has violated or committed an offence under any Sanctions, Anti-Corruption Laws or
Data Protection Laws; or

Note to Draft: Subject to further discussions between the AHG and the Company.
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(d)

is a Sanctioned Person or has engaged in any transaction, activity or conduct that could
reasonably be expected to result in its being designated as a Sanctioned Person; or

(e)

has conducted or engaged during the last three years, and does not conduct or engage
in any activities, sales, purchases, transactions, business, dealings or deliveries in or
with or from or to, any Sanctioned Territory or Sanctioned Person, in each case directly
or, to its knowledge, indirectly through any party, including any of its Affiliates or its
or their directors, officers, employees, distributors, agents or other persons acting on its
or their behalf.

14.3

The Company warrants that each Group Company has established and implemented, and each
maintains, effective policies and procedures, including training programs, that ensure
compliance by each Group Company with applicable Anti-Corruption Law, Antitrust Law,
Data Protection Law and Modern Slavery and Human Trafficking Law.

15.

ASSIGNMENT

15.1

No person shall assign, transfer, charge or otherwise deal with all or any of its rights under this
Agreement nor grant, declare, create or dispose of any right or interest in it.

15.2

Notwithstanding any provision of this Agreement or the Articles to the contrary, no Shares shall
be transferred or allotted to any person who is not a party to this Agreement (a “New
Shareholder”, which, for the avoidance of doubt, shall include a Related Party of an Investor
if that Related Party is not already a party to this Agreement), unless at the time of or prior to
such transfer or allotment the New Shareholder:

15.3

(a)

enters into a Deed of Adherence as an Investor; and

(b)

satisfies the reasonable requirements that the Company, or any regulated services
provider to it, may have for the purposes of (but not limited to) the Money Laundering
Regulations 2017, the Joint Money Laundering Steering Group Guidance Notes, the
Money Laundering (Jersey) Order 2008, the Proceeds of Crime (Jersey) Law 1999, the
Control of Borrowing (Jersey) Order 1958.

A New Shareholder that enters into a Deed of Adherence:
(a)

as an Investor, shall have all the rights and obligations under this Agreement as if it
were named in this Agreement as an Investor; and

(b)

in any other case, shall be subject to and have the benefit of this Agreement as set out
in the respective Deed of Adherence.

15.4

Where a New Shareholder enters into a Deed of Adherence, the parties to this Agreement
(including for this purpose the New Shareholder, but excluding, in the case of a transfer of
Shares, the transferor if the transferor retains no Shares after the relevant transfer) agree to
adhere to and be bound by the provisions of this Agreement as if the New Shareholder were an
original party to the Agreement and, in the case of a transfer, in place of the transferor (in whole
or in proportionate part as the case may be) and this Agreement shall have effect accordingly.

15.5

No Investor shall employ any device or technique or participate in any transaction which is
intended to circumvent the purpose and operation of Clause 5.9 or Article 8 (including by way
of transferring shares or other economic or voting interests or director appointment rights in it
or any of its parent undertakings) and each Investor shall procure that its parent undertakings
shall comply with this Clause 15.5 (and Clause 1.8 shall not apply to this procurement
undertaking). For the avoidance of doubt, a bona fide transfer of any interest in a parent
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undertaking that also holds interests in other Portfolio Companies shall not constitute a
transaction in contravention of this Clause 15.5.
15.6

Any transfer of Shares in violation of this Agreement or the Articles shall be null and void and
shall not be recorded by the Company on its books and records.

16.

DURATION

16.1

This Agreement shall, except for the provisions of Clauses 10.10, 12 and 17 to 25 and any rights
or liabilities of any party that have accrued prior to that time, cease to have effect with respect
to the rights and obligations of any Investor upon that Investor ceasing to be the legal or
beneficial owner of any Shares, provided that where such Investor ceases to be the legal or
beneficial owner of any Shares as a result of a transfer of Shares to a transferee, the transferee
of such Shares shall have first entered into a Deed of Adherence.

16.2

This Agreement shall, except for the provisions of Clauses 10.10, 12 and 17 to 25 and any rights
or liabilities of any party that have accrued prior to that time, cease to have effect upon an IPO
or a Winding-Up.

17.

ENTIRE AGREEMENT AND REMEDIES

17.1

This Agreement together with the other Transaction Documents and any documents expressed
to be entered into in connection with them (once entered into) set out the entire agreement
between the parties relating to the subject matter of this Agreement and, save to the extent
expressly set out in this Agreement and the Transaction Documents, supersedes and
extinguishes (and the parties hereby waive any rights arising from) any prior drafts, agreements,
undertakings, representations, warranties, promises, assurances and arrangements of any nature
whatsoever, whether or not in writing, relating thereto.

17.2

Each party acknowledges that, in entering into this Agreement and the other Transaction
Documents, it has not relied on, and shall have no right or remedy in respect of, any statement,
representation, assurance or warranty (whether made negligently or innocently) other than as
expressly set out in this Agreement or the other Transaction Documents.

17.3

Nothing in Clause 17.1 or Clause 17.2 shall exclude or limit any liability for or remedy in
respect of fraud.

17.4

In the event of any conflict or inconsistency between the provisions of this Agreement and the
Articles the terms of this Agreement shall prevail on all the parties hereto (other than the
Company) and, if so requested by an Investor Majority, the parties (other than the Company)
shall procure that the terms of the Articles are amended by passing a special resolution in
accordance with the Law so as to accord with the provisions of this Agreement.

17.5

The rights, powers, privileges and remedies provided in this Agreement are cumulative and not
exclusive of any rights, powers, privileges or remedies provided by Law.

17.6

Save as expressly set out in this Agreement, none of the parties shall be entitled to rescind or
terminate this Agreement in any circumstances whatsoever at any time and the parties waive
any rights of rescission or termination they may have other than in the case of fraud.

18.

WAIVER AND VARIATION

18.1

A failure or delay by a party to exercise any right or remedy provided under this Agreement or
by Law, whether by conduct or otherwise, shall not constitute a waiver of that or any other right
or remedy, nor shall it preclude or restrict any further exercise of that or any other right or
remedy. No single or partial exercise of any right or remedy provided under this Agreement or
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by Law, whether by conduct or otherwise, shall preclude or restrict the further exercise of that
or any other right or remedy.
18.2

A waiver of any right or remedy under this Agreement shall only be effective if given in writing
and shall not be deemed a waiver of any subsequent breach or default. A party that waives a
right or remedy provided under this Agreement or by Law in relation to another party does not
affect its rights in relation to any other party.

18.3

Each party agrees that this Agreement may be varied or amended by agreement in writing duly
executed by Investors holding at least 66⅔% of the A Ordinary Shares at that time in issue
(subject to any higher approval threshold required by Law), provided that any amendment that
disproportionately and materially adversely affects an Investor relative to all other Investors,
shall require that Investor’s consent. Any variation or amendment effected under this Clause
18.3 shall be promptly notified to the Company and the Company shall promptly notify the
other Investors.

18.4

Unless expressly agreed, no variation or amendment shall constitute a general waiver of any
provision of this Agreement, nor shall it affect any rights or obligations under or pursuant to
this Agreement which have already accrued up to the date of variation or amendment and the
rights and obligations under or pursuant to this Agreement shall remain in full force and effect
except and only to the extent that they are varied or amended.

19.

INVALIDITY
If any provision of this Agreement is held by any court of competent jurisdiction, or other
competent authority, to be illegal, invalid or unenforceable in any respect under the Laws of
any relevant jurisdiction then:

20.

(a)

the parties shall negotiate in good faith to replace such provision with a legal, valid and
enforceable provision which, as far as possible, has the same commercial effect as the
provision which it replaces ;

(b)

in default of Sub-clause 19(a), if such provision would be held to be legal, valid and
enforceable if some part or parts of it were deleted then it shall apply with such deletions
as may be necessary to make it legal, valid and enforceable; and

(c)

in default of Sub-clauses 19(a) and 19(b), such provision shall be deemed to be severed
from this Agreement and, where permissible, that shall not affect or impair the legality,
validity or enforceability in that, or any other, jurisdiction of any other provision of this
Agreement.

NO PARTNERSHIP OR AGENCY
Save as expressly provided, nothing in this Agreement is intended to, nor shall be deemed to,
establish any partnership or joint venture between any of the parties, constitute any party the
agent of another party, or authorise any party to make or enter into any commitments for or on
behalf of any other party.

21.

NOTICES

21.1

Any notice or other communication given under this Agreement or in connection with the
matters contemplated herein shall be in writing in the English language and sent:
(a)

by hand delivery to the relevant address as provided in Clause 21.2, and shall be deemed
to be given to, and received by, the recipient upon delivery;
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(b)

by first class pre-paid post to the relevant address as provided in Clause 21.2 (if within
the United Kingdom or Jersey), and shall be deemed to be given to, and received by,
the recipient two Business Days after the date of posting;

(c)

by air courier to the relevant address as provided in Clause 21.2 (if from or to any place
outside the United Kingdom or Jersey), and shall be deemed to be given to, and received
by, the recipient two Business Days after its delivery to a representative of the courier;

(d)

by pre-paid airmail to the relevant address as provided in Clause 21.2 (if from or to any
place outside the United Kingdom or Jersey), and shall be deemed to be given to, and
received by, the recipient five Business Days after the date of posting;

(e)

by e-mail to the relevant email address as provided in Clause 21.2, and shall be deemed
to be given to, and received by, the recipient two hours after it was sent provided that
no notification informing the sender that the message has not been delivered is received
by the sender; or

(f)

by means of a Designated Website, and shall be deemed to be given to, and received
by, the recipient when the material is first made available on the Designated Website
or (if later) when the recipient receives (or is deemed to have received) notice of the
fact that the material is available on the Designated Website in accordance with
Clause 5.8,

provided that, in the case of Sub-clauses 21.1(a), 21.1(e) and 21.1(f) any notice despatched
other than between the hours of 9:30 a.m. to 5:30 p.m. on a Business Day (“Working Hours”)
shall be deemed given at the start of the next period of Working Hours.
21.2

Notices under this Agreement shall, subject to Clause 21.3, be sent for the attention of the
person and to the address or e-mail address:
(a)

in the case of a notice to an Investor, as set forth in column 2 next to the name of that
Investor in Schedule 1

(b)

in the case of the Company:

(c)

Name:

[●]

Address:

[●]

E-mail address:

[●]; and

in the case of any party adhering to this Agreement pursuant to a Deed of Adherence,
as set forth in the Deed of Adherence executed by that party.

21.3

Any party to this Agreement may notify the other parties of any change to its address or other
details specified in Clause 21.2 provided that such notification shall only be effective on the
date specified in such notice or five Business Days after the notice is given, whichever is later.

22.

RIGHTS OF THIRD PARTIES

22.1

The specified third party beneficiaries of the undertakings referred to in Clauses 11, 12 and 17
shall, in each case, have the right to enforce the relevant terms by reason of the Contracts (Rights
of Third Parties) Act 1999.

22.2

Each of an Investor’s Related Parties shall, at the discretion of the relevant Investor, be entitled
to enforce all rights and benefits of that Investor under this Agreement at all times as if a party
to this Agreement.
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22.3

The Equity Agent shall be entitled to enforce the terms of this Agreement by reason of the
Contracts (Rights of Third Parties) Act 1999.

22.4

Except as provided in Clauses 22.1 and 22.2, a person who is not a party to this Agreement
shall have no right under the Contracts (Rights of Third Parties) Act 1999 to enforce any of its
terms.

22.5

Notwithstanding the Contracts (Rights of Third Parties) Act 1999, this Agreement may be
amended without the consent of any third party.

22.6

Each party represents to the other parties that any rights they each may have to terminate,
rescind or agree any amendment, variation, waiver or settlement under this Agreement are not
subject to the consent of any person that is not a party to this Agreement.

23.

COUNTERPARTS AND EFFECTIVENESS
This Agreement may be executed in any number of counterparts. Each counterpart shall
constitute an original of this Agreement but all the counterparts together shall constitute but one
and the same instrument.

24.

GOVERNING LAW AND JURISDICTION

24.1

This Agreement and any non-contractual rights or obligations arising out of or in connection
with it shall be governed by and construed in accordance with the laws of England and Wales.

24.2

The parties irrevocably agree that the courts of England and Wales shall have exclusive
jurisdiction to settle any Disputes, and waive any objection to proceedings before such courts
on the grounds of venue or on the grounds that such proceedings have been brought in an
inappropriate forum.

25.

PROCESS AGENT

25.1

Any party that is not incorporated or resident within the United Kingdom (each a “Relevant
Party”) shall appoint and thereafter maintain (for as long as any claim may be brought under
or in connection with this Agreement) the appointment of an agent within England for service
of proceedings in relation to any matter arising under or in connection with this Agreement (the
“Process Agent”) as soon as practicable and, in any event, within 28 days of becoming a party
to this Agreement and service on the Process Agent in accordance with Clause 21.1(a) or
21.1(b) (and the “relevant address” shall be the address of the Process Agent) shall be deemed
to be effective service on the Relevant Party.

25.2

A Relevant Party shall notify the other parties in writing of any change in the address of the
Process Agent within five Business Days of such change.

25.3

If, notwithstanding the obligations in this Clause 25, it is discovered that:
(a)

a Relevant Party has failed to appoint a Process Agent as required under Clause 25.1;
or

(b)

having appointed a Process Agent, such appointment is then terminated or expires for
any reason and the Relevant Party has not notified the other parties of a replacement
Process Agent,

the Board may notify the Relevant Party of such fact and may, following the expiry of the period
of ten Business Days from the date of such notice, appoint a substitute Process Agent with an
address in England on behalf of and at the cost of the Relevant Party, and service on such
Process Agent in accordance with Clause 21.1(a) or 21.1(b) (and the “relevant address” shall
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be the address of the Process Agent) shall be deemed to be effective service on the Relevant
Party. The party discovering the omission shall, promptly following the appointment, notify
the Relevant Party of the name and address of such substitute Process Agent.
25.4

Failure by any Process Agent appointed under this Clause 25 to notify the Relevant Party of the
service of process will not invalidate the proceedings concerned.

25.5

Nothing in this Agreement shall affect the right of service of process in any other manner
permitted by Law.
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SCHEDULE 1
PARTICULARS OF THE INVESTORS

1.

Name and Company No.

Notice Details

[●]

For the attention of:
Address:
E-mail address:

2.

[●]

For the attention of:
Address:
E-mail address:

3.

[●]

For the attention of:
Address:
E-mail address:
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SCHEDULE 2
CONDUCT OF BUSINESS AND RESERVED MATTERS
Part 1
CONDUCT OF BUSINESS
Except as otherwise expressly required or permitted under this Agreement, the Company shall at all
times:
(a)

comply with its obligations under the Transaction Documents, the Finance Documents, its
constitutional documents and shall not, without the consent of the Board, release, compound or
compromise any liability to any Group Company by any party thereto or give time or indulgence
to any such party and shall not apply for any waiver or consent under the Transaction
Documents, the Finance Documents or its constitutional documents or make any amendment
thereunder which may reasonably be considered to be prejudicial to the interests of the
Investors;

(b)

enforce to their full extent its rights, and the obligations of its employees, directors, officers,
consultants and exclusive contractors, under their respective employment contracts, agreements
for the provision of services, consultancy agreements and any documentation relating to the
Management Incentive Plan, including insofar as those obligations:
(i)

apply following termination of the employment, consultancy or contractorship;

(ii)

relate to the disclosure of confidential information;

(iii)

relate to the disclosure of or the ownership of intellectual property or the procedures
for vesting and/or perfecting such ownership or rights to intellectual property in the
relevant Group Company; or

(iv)

relate to any interest such employee, director, officer, consultant or exclusive contractor
may have in any business, company, partnership or other undertaking or in any contract
or other arrangement which is or is reasonably likely to be or become harmful to any
Group Company;

(c)

maintain director and officer insurance policies with reputable insurers for the benefit of the
current and former directors of each Group Company (including the Investor Directors) which
shall include “run off” cover for not less than five years after cessation of directorship;

(d)

procure that each Group Company complies with all Anti-Corruption Laws and maintains and
enforces policies and procedures designed to prevent violations of Anti-Corruption Laws;

(e)

procure that no Group Company nor any director, officer, agent, employee, representative,
consultant, or any other person acting for or on behalf of any Group Company from time to
time shall permit any Government Official to serve in any capacity within any Group Company,
including as a director, employee, officer or consultant;

(f)

procure that each Group Company maintains complete and accurate books and records,
including records of payments to any Government Official or Government Entity in accordance
with Anti-Corruption Laws and generally accepted accounting principles;

(g)

procure that each Group Company complies with all Antitrust Laws applicable to it in the
conduct of its business and maintains effective and appropriate procedures to prevent any
employee or any person who acts on its behalf from engaging in any agreement, arrangement,
activity, practice or conduct which would constitute an infringement of any applicable Antitrust
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Laws and procure that no Group Company (or any person on behalf of a Group Company)
enters into any agreement, arrangement, activity, practice or conduct which constitutes an
infringement or breach of any applicable Antitrust Laws;
(h)

allow the Investors (or such persons as the Investors may direct) to review any Group
Company’s books and records upon credible allegations of misconduct or reasonable suspicion
of improper payments or upon credible allegations of, or reasonable suspicions of, an
infringement or breach of Antitrust Laws;

(i)

procure that proper and appropriate procedures and measures are implemented to ensure that
no Group Company nor any director, officer, agent, employee, representative, consultant, or
any other person acting for or on behalf of any Group Company from time to time is included
on a Sanctions List, engaged in any dealings or transactions with any person on a Sanctions List
or acts in a manner that is otherwise in violation of any Sanctions; and

(j)

procure that each Group Company cooperates with any compliance procedure, audit or
investigation required by the Investors and provides all reasonable information and assistance
requested upon an investigation or inquiry by a Government Entity directed to any Group
Company or any of the Investors.
Part 2
BOARD RESERVED MATTERS

Except as otherwise expressly required or permitted under this Agreement or with the prior written
consent of the Board, the Company shall at all times procure that none of the Group Companies:
(a)

makes any material changes to the nature or long-term strategy of the business of the Group;

(b)

redeems or buys-back any shares of any Group Company (including the Company) or otherwise
reduces or changes its paid up share capital, provided that any redemption or buy-back of shares
in the Company other than on a pro-rata basis shall require the affirmative vote of at least twothirds of the Directors then in office;

(c)

declares, makes or pays a dividend or other distribution (whether in cash, stock or in kind),
other than to another Group Company and provided that any dividend or other distribution by
the Company or any New Holding Company other than on a pro rata basis to all holders of the
relevant class of Shares shall require the consent of an Enhanced Investor Majority pursuant to
paragraph 1.1(b) of Part 3 of Schedule 2;

(d)

incurs any new borrowings or modifies the key terms thereof or enters into any factoring
arrangements (or creates any security or Encumbrance in relation thereto), in each case in excess
of £1,000,000 in aggregate (but excluding refinancing on arm’s length terms);

(e)

enters into any hedging arrangement (or creates any security or Encumbrance in relation
thereto), with an underlying value at risk in excess of £2,000,000;

(f)

appoints or removes any director, officer or any member of the executive management of any
Group Company or any employee whose aggregate annual base salary and emoluments is in
excess of £100,000;

(g)

acquires (whether by one transaction or by a series of transactions) the whole, or a substantial
or material part of the business, undertaking or assets of any other person (or enters into a joint
venture, partnership or other profit or asset sharing arrangement);
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(h)

disposes (whether by one transaction or by a series of transactions) of: (i) all or substantially
all, or any substantial or material part, of the business, undertaking or any other substantial or
material part of the assets of any Group Company, with a transaction value or purchase price in
excess of £1,000,000; or (ii) any shares or financial instruments in any Group Company;

(i)

enters into a transaction for an amalgamation, reconstruction or merger with a third party;

(j)

incurs any capital expenditure unless (and to the extent that) such capital expenditure has been
forecast in the Annual Budget in respect of the applicable Financial Year;

(k)

institutes, engages in, settles or takes any material decision in relation to any legal proceedings:
(a) where the quantum of such proceedings is in excess of £500,000 (whether for any individual
legal proceeding or for a series of related legal proceedings); (b) where the quantum of such
proceedings would result in an aggregate value of all legal proceedings in which the Group has
an interest of £2,000,000 in any Financial Year; or (c) which might involve criminal liability
for any party thereto;

(l)

adopts, establishes or amends any bonus, profit-sharing, compensation, benefit plan or similar
arrangement for executive management or employees (other than as contemplated by Clause 4
and other than, in relation to employees ordinary course business incentives);

(m)

approves or amends the Annual Budget, or purports to approve or adopt any other annual
budget;

(n)

approves the annual consolidated financial accounts of the Group;

(o)

changes the auditors (unless they shall at their own insistence resign or not seek reappointment,
in which event no new appointment shall be made without the prior approval of the Board) or
the remuneration of the auditors of any Group Company;

(p)

appoints any advisers in relation to an Exit or any disposal by the Group, or appoints any
external advisor where the fees of such external adviser are expected to be material and have
not been specifically approved in the Annual Budget;

(q)

makes any public communication other than in the ordinary course of trading;

(r)

incorporates any new Group Company;

(s)

appoints any committee of the Board, establishes such committee’s terms of reference and the
regulation of its proceedings, or appoints any member to such committee;

(t)

makes any material changes to the accounting procedures, practices, policies or principles by
reference to which its accounts are prepared or the basis of their application or its accounting
reference date or financial year end (save as may be necessary to comply with changes in
statements of standard accounting practice);

(u)

enters into, terminates or varies any contract or arrangement between any Group Company and
an Investor or any Related Party of an Investor;

(v)

transfers, sells, loans, licences (or makes any amendment to the terms of any existing licence),
terminates or otherwise disposes of (including any transaction having a similar commercial
effect) any material intellectual property rights owned by a Group Company;

(w)

establishes or makes any amendment (other than those required by Law) to any agreements or
arrangements for the payment of pensions or other benefits on retirement to present or former
directors, officers or employees of any of the Group Companies or any of their dependants;
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(x)

commences a process to effect an Exit (whether through an IPO, an asset sale and winding-up,
a share sale, a winding-up or otherwise);

(y)

approves or amends the business plan of the Group (as approved pursuant to this paragraph (y),
the “Business Plan”) or strategic plan of the Group;

(z)

makes any Election, or takes any other action which results in a change to the U.S. federal
income tax classification of a Group Company; or

(aa)

enters into any agreement or arrangement (whether in writing or otherwise) to do any of the
foregoing or allow or permit any of the foregoing.

The Board may from time to time determine that additional items require its approval or delegate its
authority to approve any of the above matters to individual members of the Board or any of their subdelegates.
Part 3
INVESTOR RESERVED MATTERS
Except as otherwise expressly required or permitted under this Agreement or with the prior written
consent of the Enhanced Investor Majority, the Company shall at all times procure that none of the
Group Companies:
(a)

incurs any new borrowings that result in the aggregate borrowings of the Group being at least
£[35,000,000] higher than the aggregate borrowings of the Group as at the Restructuring
Effective Date;

(b)

acquires (whether by one transaction or by a series of transactions) the whole, or a substantial
or material part of the business, undertaking or assets of any other person (or enters into a joint
venture, partnership or other profit or asset sharing arrangement) in each case with a transaction
value or purchase price in excess of £[35,000,000];

(c)

in the case of the Company or any New Holding Company declares, makes or pays a dividend
or other distribution (whether in cash, stock or in kind) other than on a pro rata basis to all
holders of the relevant class of Shares;

(d)

incurs any capital expenditure in excess of £20,000,000, whether on any individual project or a
series of related projects unless (and to the extent that) such capital expenditure has been
forecast in the Annual Budget in respect of the applicable Financial Year;

(e)

enters into, terminates or varies any contract or arrangement between any Group Company and
an Ordinary Shareholder or a Related Party of an Ordinary Shareholder which has a value in
excess of £250,000, other than: (i) intra-Group transactions; (ii) this Agreement, which may be
varied or amended pursuant to Clause 18; (iii) any Transaction Document which may be varied
or amended in accordance with their terms; or (iv) agreements with Ordinary Shareholders who
are Employees.

(f)

takes any steps (other than a bona fide solvent winding up of any Group Company, dormant
company, or where required pursuant to law) to:
(i)

wind-up, liquidate, or dissolve any Group Company;

(ii)

obtain an administration order in respect of itself or any Group Company;
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(iii)

invite any person to appoint a receiver or manager of the whole or any part of its business
or the Group;

(iv)

make a proposal for a voluntary arrangement under section 1 of the Insolvency Act 1986;

(v)

obtain a compromise or arrangement under Part 26 of the Companies Act 2006 or any
analogous compromise or arrangement under the Companies Act 2006 or other
equivalent law; or

(vi)

do anything similar or analogous to those things in paragraphs (i) to (v) above, in any
other jurisdiction;

in each case, subject to any higher threshold required by Law;
(g)

changes its share capital in any way, in particular including the creation, allotment, issuance
(other than in accordance with Clause 8 (Pre-Emption on New Issue)), redemption or
repurchase of any share, loan capital or other security or the granting of any options over, or
any other right in respect of, any share, loan capital or other security, other than matters
approved pursuant to the Board Reserved Matters or where already permitted as an intra-Group
activity or which otherwise is technical or administrative in nature and is determined by the
Board acting in good faith to cause no detriment to any Investor;

(h)

changes its domicile or tax residency, or the domicile or tax residency of any New Holding
Company; or

(i)

enters into any agreement or arrangement (whether in writing or otherwise) to do any of the
foregoing or allow or permit any of the foregoing.
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SCHEDULE 3
INFORMATION OBLIGATIONS
1.

FINANCIAL INFORMATION

1.1

The Company undertakes to each Investor that it will prepare and deliver (or will procure that
a Group Company delivers) to each of the Investors (unless otherwise specified below), at the
Company’s cost:

2.

(a)

at the same time as such information is provided to the holders of the New Money Notes
or the New SSNs, to the extent not already provided to an Investor in its capacity as
such holder, any information required to be delivered to the holders of the New Money
Notes or the New SSNs pursuant to the New Money Notes Purchase Agreement or the
New SSNs Purchase Agreement, respectively;

(b)

within 30 days after the end of and in respect of each month, consolidated monthly
management accounts of the Group; and (ii) within 60 days after the end of and in
respect of each quarter, consolidated quarterly monthly management accounts of Wheel
Bidco Limited, in each case in the form reasonably required by an Investor Majority;

(c)

as soon as reasonably practicable following a request from an Investor, any information
reasonably required by that Investor with respect to an Investor Reserved Matter, in
order for such Investor to determine whether to approve that Investor Reserved Matter;
and

(d)

as soon as reasonably practicable following a request from an Investor, any other
information reasonably required by that Investor in order for such Investor (or any of
its Related Parties) to comply with applicable Laws, Tax requirements or regulation
(including for use in any investigation or inquiry by a Government Entity directed to
such Investor (or any of its Related Parties), including copies of the books and records
of the Company (all of which information shall be provided at the sole cost and expense
of the relevant Investor), provided that information requested pursuant to this paragraph
(d) need not be provided to all Investors unless requested by such other Investors
pursuant to this paragraph (d).

OTHER INFORMATION
[The Company undertakes to each Investor that it will offer the Investors the opportunity to
have a quarterly call with the senior executive management team to discuss the ongoing
business and financial performance of the Group.]6

6

Note to draft: this paragraph is subject to further discussion between the AHG and the Company.
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SCHEDULE 4
DEED OF ADHERENCE
THIS DEED OF ADHERENCE is made on [date]
BETWEEN
(1)

[[NAME OF TRANSFEROR] (the “Transferor”); and]

(2)

[NAME OF TRANSFEREE/ALLOTTEE] (the “New Shareholder”)

WHEREAS
[The Transferor intends to transfer to the New Shareholder] [The New Shareholder intends to
subscribe for][[●] A Ordinary Shares and [●] Preference Shares] subject to the New Shareholder
entering into this Deed of Adherence in favour of the persons whose names are set out in the schedule
hereto, supplemental to the Shareholders agreement dated [date] between the Investors and the
Company (each as defined therein) (the “Shareholders Agreement”).
IT IS AGREED THAT
The New Shareholder confirms that it has read a copy of the Shareholders Agreement and the Articles
and covenants with each person named in the schedule to this deed (including any person subsequently
entering into a Deed of Adherence pursuant to the Shareholders Agreement), each of which shall be
entitled to enforce the same, to perform and be bound by all the terms of the Shareholders Agreement
in accordance with Clause 15.3 thereof so far as they may remain to be observed and performed as if
the New Shareholder were named in the Shareholders Agreement as an Investor.
For the purposes of Clause 21.2 of the Investment Agreement, any notice to be given to the New
Shareholder shall be sent for the attention of the person and to the address, or e-mail address, subject to
Clause 21.3, set out below:
Name:

[●]

Address:

[●]

E-mail address:

[●]

[Insert details of any process agent to be appointed by the New Shareholder pursuant to Clause 25]
This deed (and any dispute, controversy, proceedings or claim of whatever nature arising out of or in
any way relating to this deed or its formation) shall be governed by and construed in accordance with
English law.
Words and phrases defined in the Investment Agreement shall have the same meaning when used in
this deed.
[Schedule to Deed of Adherence to include a list of all parties (including parties adhering to the
Investment Agreement by way of earlier Deeds of Adherence) to the Investment Agreement.]
This document has been executed as a deed and is delivered and takes effect on the date stated at the
beginning of it.
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EXECUTED and DELIVERED

)

as a DEED by

)

[name of company]

)

acting by [director name],

)

.......................................................

a director, in the presence of:

)

Director

......................................................

Signature of Witness

......................................................

Name of Witness

......................................................

Address of Witness

......................................................
......................................................
......................................................

Occupation of Witness
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This Agreement has been entered into on the date stated at the beginning of it.

Signed by [name of director]
for and on behalf of
[name of Investor]

.......................................................
Director

Signed by [name of director]
for and on behalf of
[name of the Company]

.......................................................
Director
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SCHEDULE 9
SPA

78

Substantially agreed form
Strictly Private and Confidential

Date: ____________________ 2020

SHARE PURCHASE AGREEMENT
relating to the sale and purchase of the entire issued share capital of
PizzaExpress Financing 2 plc
between
PizzaExpress Financing 1 plc (as Seller)
and
Wheel Bidco Limited (as Purchaser)

KIRKLAND & ELLIS INTERNATIONAL LLP
30 St. Mary Axe
London EC3A 8AF
Tel: +44 (0)20 7469 2000
Fax: +44 (0)20 7469 2001

http://www.kirkland.com/
EU-DOCS\29975601.1

This Agreement is made on __________________ 2020
PARTIES
(1)

PIZZAEXPRESS FINANCING 1 PLC, a public limited company incorporated in
England and Wales with registered number 09116370 whose registered office is at
Hunton House Highbridge Estate, Oxford Road, Uxbridge, Middlesex, UB8 1LX (the
"Seller"); and

(2)

WHEEL BIDCO LIMITED, a company incorporated in Jersey with registered
number 132325 whose registered office is at 47 Esplanade St Helier, Jersey JE1 0BD
(the “Purchaser”);

WHEREAS:
(A)

The Company, the Seller and the Purchaser have entered into a restructuring
implementation deed between, among others, the Company, the Seller and the Plan
Creditors (as defined therein) dated [●] 2020 (the “Restructuring Implementation
Deed”) in order to give effect to the Restructuring Plan (as defined below) proposed by
the Company under Part 26A of the Companies Act 2006.

(B)

The Seller has agreed to sell the Shares (as defined below) and to assume the obligations
imposed on the Seller under, and on the terms and subject to the conditions of, this
Agreement in order to give effect to Closing Step 3(a) of the Restructuring
Implementation Deed (as such term is defined in the Restructuring Implementation
Deed).

(C)

The Purchaser has agreed to purchase the Shares and to assume the obligations imposed
on the Purchaser under, and on the terms and subject to the conditions of, this
Agreement.

AGREEMENT
It is agreed as follows:
1

Definitions and interpretation

1.1

In this Agreement, unless expressly stated otherwise, the capitalised terms set out
below have the following meanings:
"Applicable Law"

means any (i) statute, statutory instrument, bylaw,
order, directive, treaty, decree or law (including any
common law, judgment, demand, order or decision of
any court, regulator or tribunal); or (ii) legally binding
regulation, rule, policy or guidance issued by any
governmental, statutory or regulatory body;

"Company"

means PizzaExpress Financing 2 plc, a public limited
company incorporated in England and Wales with
registered number 09119629 whose registered office

is at Hunton House Highbridge Estate, Oxford Road,
Uxbridge, Middlesex, UB8 1LX;
"Completion"

means the completion of the sale and purchase of the
Shares pursuant to Clause 4;

"Completion Date"

means the date on which Completion takes place, or
such later date as may be agreed to in writing by the
Parties;

"Consideration"

shall have the meaning given to it in Clause 3;

"Encumbrance"

means any option, right to acquire, right of
conversion, right of pre-emption, right of first refusal,
restriction on transfer, equity, claim, charge (whether
fixed or floating), mortgage, pledge, lien, assignment,
power of sale, hypothecation, title retention or other
third party right or security interest of any kind and
any agreement, arrangement or obligation (including
any conditional obligation) to create any such right or
interest;

"Group"

means the Group Companies taken as a whole;

"Group
Companies"

means the Company and each of its direct and indirect
subsidiary undertakings and "Group Company"
means any one of them;

"Purchase Price"

means £1.00, being the purchase price payable by the
Purchaser for the Shares;

"Parties"

means the parties to this Agreement and "Party"
means any one of them;

"Restructuring
Implementation
Deed"

shall have the meaning given to it in Recital (A);

"Restructuring
Plan"

shall have the meaning given to it in the Restructuring
Implementation Deed;

"Seller's Group"

means the Seller and each of its direct and indirect
holding companies from time to time;

"Shares"

means the 50,100 ordinary shares of £1.00 each in the
capital of the Company, being the whole of the issued
share capital of the Company; and

"Taxation" or
"Tax"

includes all forms of taxation and stamp duty, whether
direct or indirect and whether levied by reference to
actual, deemed, gross or net income, profits, gains, net
wealth, asset values, turnover, added value, receipt,

payment, sale, use, occupation, franchise or values or
other reference and statutory, governmental, state,
provincial, local governmental or municipal
impositions, duties, contributions, rates and levies
(including without limitation social security
contributions and any other payroll taxes), whenever
and wherever imposed (whether imposed by way of a
withholding or deduction for or on account of tax or
otherwise) and in respect of any person and all related
penalties, charges, surcharges, fines, costs and interest
relating thereto.
1.2

Capitalised terms used and not otherwise defined in this Agreement shall have the
meaning given to them in the Restructuring Implementation Deed.

1.3

References to one gender include all genders and references to the singular include the
plural and vice versa.

1.4

References to "Clauses" are to the clauses of this Agreement. Headings shall be
ignored in construing this Agreement.

1.5

References to "GBP" or "£" are references to the lawful currency of the United
Kingdom from time to time.

1.6

Reference to documents in the agreed form are documents in the form agreed by the
Parties or on their behalf and either (i) executed contemporaneously with this
Agreement; or (ii) initialled by the parties, or on their behalf, for identification
purposes.

1.7

Reference to a "person" includes any individual, firm, company, corporation,
unincorporated association, governmental body, state or agency of a state or any
association, trust, fund, joint venture, consortium or other partnership (whether or not
having separate legal personality).

1.8

References to a "company" shall include any company, corporation or any body
corporate, wherever incorporated.

2

Agreement for Sale

2.1

On and subject to the terms of this Agreement, the Seller shall sell with full title
guarantee and free from Encumbrances all of the Shares to the Purchaser on and with
effect from Completion and together with all rights and advantages attaching to them
as at Completion (including the right to receive all dividends, distributions or returns
of capital declared, made or paid on or after Completion).

2.2

The Seller hereby irrevocably waives any and all rights of redemption, pre-emption,
first refusal or transfer which it may have over any or all of the Shares.

3

Consideration

3.1

The aggregate consideration for the sale and purchase of the Shares by the Purchaser
from the Seller under this Agreement shall be an amount equal to the Purchase Price.

4

Completion

4.1

Date and Place
Completion shall take place on completion of Closing Step 3(B) (Plan Member release
from Transaction Security) as defined in, and in accordance with, the Restructuring
Implementation Deed.

4.2

Completion Events
On Completion, or before Completion with effect as of Completion, the Parties shall
comply with their respective obligations specified in Schedule 1.

5

Warranties

5.1

Each Party warrants to the other Party as at the date of this Agreement that it has the
legal right and full power and authority to enter into and perform this Agreement.

5.2

The Seller warrants to the Purchaser that the following statements are true and accurate
on the date of this Agreement:
5.2.1

the Shares constitute all of the allotted and issued share capital of the
Company;

5.2.2

the Shares are free from Encumbrances (other than Encumbrances created by
the Security Documents);

5.2.3

it is the sole legal and beneficial owner of the Shares and entitled to transfer
the full ownership of the Shares on the terms set out in this Agreement; and

5.2.4

no commitment has been given to create any Encumbrance affecting the Shares
or to issue any share capital in the Company and no person has claimed any
rights in connection with any of those things.

5.3

For the avoidance of doubt, save as explicitly set out in this Clause 5, no other
warranties or representations have been made by the Seller and the Purchaser has not
relied on any other warranties or representations in entering into this Agreement.

6

Seller’s Liability

6.1

The aggregate liability of the Seller under this Agreement shall not exceed £1.00.

6.2

No other recourse hereunder or under any documents or instruments delivered in
connection herewith may be had against the Seller, any member of the Seller’s Group
and its and each member of the Seller’s Group’s respective Affiliates, representatives,
advisors, officers, agents, employees, partners, members and directors, nor shall any
such person incur any personal liability in any circumstances whatever by virtue of this
Agreement or in relation to any related matter or claim or in respect of any transfer,
assignment or other documents made or delivered pursuant to this Agreement.

6.3

None of the limitations in this Agreement shall apply to any claim against the Seller for
breach of or under this Agreement to the extent it arises as a result of fraud or wilful
concealment by the Seller.

7

No Waivers

7.1

No failure by a Party to exercise or delay in exercising any right or remedy provided
under this Agreement or by Applicable Law constitutes a waiver of such right or
remedy or shall prevent any future exercise in whole or in part.

7.2

No single or partial exercise by a Party of any right or remedy under this Agreement
shall preclude or restrict the further exercise of any such right or remedy.

7.3

Unless specifically provided otherwise, the rights of a Party arising under this
Agreement are cumulative and do not exclude rights provided by Applicable Law.

8

Tax

8.1

The Purchaser shall pay all stamp duty, stamp duty reserve tax, land transfer tax or other
documentary, transfer or registration duties or similar taxes (including in each case any
related interest or penalties) arisingin respect of the Shares transferred pursuant to this
Agreement and/or any transactions contemplated by or in connection with this
Agreement.

8.2

All sums payable under this Agreement shall be paid free and clear of all deductions,
withholdings, set-offs or counterclaims whatsoever save only as required by Applicable
Law.

9

Assignment
Neither Party may, without the prior written consent of the other, assign, grant any
security interest over, hold on trust or otherwise transfer the benefit of all or any of its
obligations under this Agreement, or any benefit arising under or out of this Agreement.

10

Variation
No variation of this Agreement shall be effective unless it is in writing and signed by
or on behalf of each of the Parties.

11

Whole Agreement
This Agreement together with the Restructuring Implementation Deed contains the
whole agreement between the Parties relating to the sale and purchase of the Shares
and, save to the extent expressly set out in this Agreement or the Restructuring
Implementation Deed, supersedes any previous written or oral agreement between the
Parties in relation to the matters dealt with in this Agreement. This Clause 11 shall not
exclude any liability for or remedy in respect of fraudulent misrepresentation.

12

Third Party Rights
A person who is not a party to the Agreement may not enforce any of its terms under
the Contracts (Rights of Third Parties) Act 1999.

13

Notices

13.1

Any notice or other communication in connection with this Agreement (each, a
"Notice") shall be:
13.1.1 in writing; and
13.1.2 delivered by email, hand, pre-paid first class post or courier.

13.2

A Notice to the Seller shall be sent to such parties at the following address, or such
other person or address as the Seller may notify to the Purchaser from time to time:
PizzaExpress Financing 1 PLC
Hunton House Highbridge Estate
Oxford Road
Uxbridge
Middlesex
UB8 1LX
E-mail: Mandy.Kaur@pizzaexpress.com; Andy.Pellington@pizzaexpress.com
Attention: Mandy Kaur; Andy Pellington
with a copy (which shall not constitute notice) to
Kirkland & Ellis International LLP
30 St Mary Axe
London
EC3A 8AF
United Kingdom
E-mail: Penzance@kirkland.com;
Attention: Sean Lacey; Thomas Jemmett.

13.3

A Notice to the Purchaser shall be sent to such party at the following address, or such
other person or address as the Purchaser may notify to the Seller from time to time:
Wheel Bidco Limited
c/o Crestbridge Corporate Services Limited
47 Esplanade St
Helier
Jersey
JE1 0BD
E-mail: projectwheel@crestbridge.com;
Attention: Ruby Camacho / Rachel Vibert
with a copy (which shall not constitute notice) to
Latham & Watkins (London) LLP

99 Bishopsgate
London
EC2M 3XF
E-mail: projectwheel.lwteam@lw.com;
Attention: David Wallace / Huw Thomas.
13.4

A Notice shall be effective upon receipt and shall be deemed to have been received:
13.4.1 24 hours after posting, if delivered by pre-paid first class post;
13.4.2 at the time of delivery, if delivered by hand or courier; or
13.4.3 at the time it was sent, if sent by email (provided no system error message is
received by the sender).

14

Counterparts
This Agreement may be executed in any number of counterparts each of which shall be
deemed an original, but all the counterparts shall together constitute one and the same
instrument. The Seller and the Purchaser may enter into this Agreement by executing
any such counterpart. Execution and delivery of this Agreement by exchange of
electronically transmitted counterparts (including pdf) bearing the signature of a Party
will be equally as effective as delivery of a manually executed counterpart of such
Party.

15

Governing law and Jurisdiction

15.1

This Agreement and any non-contractual obligations arising out of or in connection
with it shall be governed by and construed in accordance with the laws of England and
Wales.

15.2

The Parties submit to the exclusive jurisdiction of the courts of England and Wales to
settle any dispute arising out of or in connection with this Agreement (including a
dispute relating to any non-contractual obligations arising out of or in connection with
this Agreement).

16

Agent for Service of Process

16.1

The Purchaser undertakes to ensure that at all times a person with an address in England
is appointed as its process agent to receive on its behalf service of any proceedings in
respect of any dispute or claim that arises out of or in connection with this Agreement
or its subject matter or formation (including non-contractual disputes or claims) (the
“Process Agent”). Such service shall be deemed completed on delivery to the Process
Agent, whether or not it is forwarded to or received by the Purchaser.

16.2

At the date of this Agreement, the Purchaser has appointed Crestbridge UK Limited of
8 Sackville Street, London, W1S 3DG in England as its Process Agent. If such person
ceases to be able to act as process agent or no longer has an address in England, the
Purchaser shall immediately appoint a replacement Process Agent and deliver to the

Seller a notice setting out the new Process Agent’s name and address together with a
copy of the new Process Agent’s acceptance of its appointment.
16.3

The Purchaser irrevocably agrees that any proceedings or document served on the
Process Agent will be validly served if delivered in accordance with Clause 13.

16.4

Nothing contained in this Agreement shall affect the right to serve process in any other
manner permitted by Applicable Law.

IN WITNESS of which this Agreement is entered into and delivered by the Parties as a deed
and takes effect on the date written at the beginning of this Agreement.

Schedule 1

Completion Obligations
1

The Seller’s Obligations
On Completion, the Seller shall deliver or make available to the Purchaser the
following:

1.1

a stock transfer form in respect of the Shares duly executed by the Seller in favour of
the Purchaser, accompanied by the relative share certificate (or an express indemnity in
a form satisfactory to the Purchaser (acting reasonably) in the case of any certificate
found to be missing);

1.1.1

the register of members of the Company with the Purchaser duly registered as the new
owner of the Shares as at the Completion Date;

1.2

resignation letters from each of Jinlong Wang, Bing Yuan and Mo Li in respect of their
directorships and other positions of office in each Group Company in a form reasonably
acceptable to the Purchaser; and

1.3

a letter duly executed by the Seller confirming that it has ceased to be a registrable
relevant legal entity (within the meaning of section 790C of the Companies Act 2006)
in relation to the Company.

This document has been executed and takes effect on the date first written above.
SELLER
SIGNED as a DEED by
PIZZAEXPRESS FINANCING 1 PLC
By: _________________________________
Name:
Title:

By: _________________________________
Name:
Title:

[Project Penzance - Signature Page to SPA]

PURCHASER
SIGNED as a DEED by
WHEEL BIDCO LIMITED
By: _________________________________
Name:
Title:

in the presence of:
Witness's signature: _________________________________
Name:
Address:

[Project Penzance - Signature Page to SPA]
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THIS DEED is made on _____________ 2020
BETWEEN:
(1)

PIZZAEXPRESS FINANCING 2 PLC, a public company incorporated under the laws of England
and Wales with a registered office address of Hunton House Highbridge Estate, Oxford Road,
Uxbridge, Middlesex, UB8 1LX and having company number 09119629 (the “Plan Company”);

(2)

WHEEL TOPCO LIMITED, a company incorporated in Jersey with company number 132326
(“HoldCo”);

(3)

WHEEL BIDCO LIMITED, a company incorporated in Jersey with company number 132325
(“BidCo”);

(4)

GLAS SPECIALIST SERVICES LIMITED, a company incorporated under the laws of England,
having its registered address at 45 Ludgate Hill, London, United Kingdom, EC4M 7JU, with
registered number 10784614 in its capacity as Information Agent (the “Information Agent”); and

(5)

GLAS TRUSTEES LIMITED, a company registered in England with registered number
08466032 and with its registered office at 45 Ludgate Hill, London, EC4M 7JU, in its capacity as
Holding Period Trustee (the “Original Holding Period Trustee”).

WHEREAS:
(A)

On or about 29 October 2020 the High Court of England and Wales sanctioned a restructuring plan
under Part 26A of the Companies Act 2006 between the Plan Company, the Plan Creditors and the
Plan Member (the “Restructuring Plan”).

(B)

Under the terms of the document setting out the provisions of the Restructuring Plan (the “Plan
Document”) and the Restructuring Implementation Deed, Plan Creditors are entitled to (i) receive
(A) in the case of Existing SSN Holders, both New SSNs and Holdco SPV Shares, and (B) in the
case of SUN Holders, only Holdco SPV Shares, in each case in accordance with their entitlement
thereto, and (ii) nominate a Nominated Recipient to receive on their behalf the New SSNs and the
Holdco SPV Shares to which they are entitled.

(C)

In order to receive its New SSNs and Holdco SPV Shares on the Restructuring Effective Date, each
Plan Creditor must submit (on behalf of itself and, if it designates a Nominated Recipient, also on
behalf of such Nominated Recipient) an Account Holder Letter (which must include the
Certifications) to the Information Agent on or prior to the Voting Instruction and Confirmation
Deadline.

(D)

The relevant New SSNs and Holdco SPV Shares of any Plan Creditor who (i) fails to submit a
validly completed Account Holder Letter containing the Certifications before the Voting Instruction
and Confirmation Deadline, (ii) is a KYC Outstanding Creditor at the Voting Instruction and
Confirmation Deadline, or (iii) indicates that it cannot receive such New SSNs and/or Holdco SPV
Shares, shall, in each case, be issued and delivered on the Restructuring Effective Date to the
Holding Period Trustee to be held on bare trust in the Holding Period Trust for the benefit of the
relevant Plan Creditor (or its Nominated Recipient) in accordance with the terms set out herein.

(E)

Additionally, the minimum denomination with respect to each of the New SSNs is £10,000. If a
Plan Creditor’s entitlement to New SSNs is less than £10,000, the New SSNs to which that Plan
Creditor is entitled shall be issued to the Holding Period Trustee to be held on bare trust in the
Holding Period Trust for the benefit of the relevant Plan Creditor in accordance with the terms set
out herein. It shall not be possible for a Plan Creditor to elect that such an entitlement is issued to
their Nominated Recipient.

(F)

No New SSNs or Holdco SPV Shares will be transferred by the Holding Period Trustee to any
Beneficiary or Nominated Recipient who is not an Eligible Person, and with respect to the New
SSNs only no entitlement less than £10,000 will be transferred by the Holding Period Trustee.
3

(G)

The Parties are entering into this Deed in order to create and set out the terms of the Holding Period
Trust on which the New SSNs and Holdco SPV Shares of the Beneficiaries shall be held by the
Holding Period Trustee.

(H)

Each Party intends that this document takes effect as a deed.

NOW THIS DEED WITNESSETH as follows:
1.

DEFINITIONS AND INTERPRETATION

1.1

Definitions
Capitalised terms used in this Deed that are not otherwise defined herein shall have the meanings
given to them in the Plan Document.
In this Deed:
“Affiliate” means, in relation to any person, a Subsidiary of that person or a Holding Company of
that person or any other Subsidiary of that Holding Company (but excluding any Portfolio Company
and, in the case of an Investor, any Group Company (as defined in the Shareholders’ Agreement)).
“Arm’s Length Terms” means, in respect of the sale of Trust Property, the sale of that Trust
Property on the open market by the Holding Period Trustee or a Selling Agent for such consideration
as the Holding Period Trustee or such Selling Agent (as applicable) is able to obtain, to a third party
on arm’s length terms.
“Beneficiary” means a Plan Creditor whose entitlement to the New SSNs and/or Holdco SPV
Shares is issued to or in the name of the Holding Period Trustee and who holds an interest in the
Trust Property in accordance with the terms of this Deed from time to time, and “Beneficiaries”
shall be construed accordingly.
“Business Day” means a day (other than a Saturday, Sunday or public holiday) on which banks are
generally open for business in the United Kingdom or Jersey.
“Certifications” means the confirmations, representations and warranties contained in Part 6 of the
Account Holder Letter.
“Voting Instruction and Confirmation Deadline” means 5:00 p.m. (London time) on 19 October
2020.
“Disqualified Person” means a person who is a citizen of, or domiciled or resident in, or subject
to the laws of, any jurisdiction where the offer to issue to, subscribe by or transfer to, such person
of any commitments under the Holdco SPV Shares or New SSNs is prohibited by law or would, or
would be likely to, result in HoldCo, BidCo, the Plan Company or any other member of the Group
being required to comply with any filing, registration, disclosure or other onerous (as may be
decided by the Plan Company in its sole discretion acting reasonably) requirement in such
jurisdiction.
“Eligible Person” means a person who:
(a)

is either (x) a “qualified institutional buyer” as defined in Rule 144A under the Securities
Act; or (y) an institutional “accredited investor” as defined in Rule 501(a)(1), (2), (3) or (7)
under the Securities Act or (z) a person that is not a “U.S. person” as defined in Regulation
S under the Securities Act that is located and resident outside the United States;

(b)

is not a retail investor in the European Economic Area (defined as a person who is one (or
more) of: (x) a retail client as defined in point (11) of Article 4(1) of Directive 2014/65/EU
(“MiFID II”); (y) a customer within the meaning of the Insurance Distribution Directive,
where that customer would not qualify as a professional client as defined in point (10) of
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Article 4(1) of MiFID II); or (z) a person who is not qualified investor as defined in
Regulation (EU) 2017/1129;
(c)

is not a KYC Outstanding Creditor;

(d)

is not a Disqualified Person; and

(e)

(in the case of a Beneficiary) is an Investor or (in the case of a Nominated Recipient of a
Beneficiary or any other person who is not yet party to the Shareholders’ Agreement)
executes a deed of adherence to the Shareholders’ Agreement immediately upon transfer to
it of the relevant Trust Property.

“Escrow Account” means any cash account established or to be established in the name of the
Holding Period Trustee (or its nominee) for the purposes of receiving and holding any Trust
Property and/or the Trust Property Consideration.
“Existing SSNs” means the £465 million senior secured notes due 2021 issued by the Plan Company
pursuant to the Existing SSN Indenture.
“Existing SSN Indenture” means a senior secured notes indenture dated as of 31 July 2014, as
amended by way of a supplemental indenture dated as of 15 May 2020 and as further amended by
way of a supplemental indenture dated as of 10 August 2020 between, among others, U.S. Bank
Trustees Limited as the trustee of the holders of the Existing SSNs, Elavon Financial Services DAC,
UK Branch as the paying agent, Elavon Financial Services DAC as registrar and transfer agent and
Elavon Financial Services DAC as security agent.
“Existing SSN Holder” means a holder of the Existing SSNs.
“Fund Manager” means any appropriately licensed and/or regulated person who acts for and on
behalf of third party investors (and related investment arrangements) on a discretionary or nondiscretionary basis pursuant to a management or advisory agreement in consideration for receipt of
a management fee, advisory fee, carried interest and/or other similar form of remuneration.
“Holding Company” means, in relation to a person, any other person in respect of which it is a
Subsidiary.
“Holding Period” means the period of 12 months commencing on the Restructuring Effective Date.
“Holding Period Expiry Date” means the last day of the Holding Period.
“Holding Period Trust” has the meaning given to that term in Clause 2.1(e).
“Holding Period Trustee” means the Original Holding Period Trustee or any successor appointed
pursuant to Clause 3.14.
“Indemnified Person” has the meaning given to that term in Clause 3.22.
“Investor” means a person who has executed a deed of adherence to, or has executed, the
Shareholders' Agreement.
“Insurance Distribution Directive” means Directive (EU) 2016/97 of the European Parliament
and of the Council of 20 January 2016 on insurance distribution (recast).
“KYC Outstanding Creditor” means a Plan Creditor who has not provided sufficient information
to satisfy the “know-your-customer” and customer due diligence requirements in respect of the New
SSNs and the Holdco SPV Shares as notified to the Plan Creditors with reasonable notice prior to
the Restructuring Effective Date.
“Legal Reservations” means:
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(a)

the principle that equitable remedies may be granted or refused at the discretion of a court
and the limitation of enforcement by laws relating to insolvency;

(b)

reorganisation and other laws generally affecting the rights of creditors;

(c)

the time barring of claims under applicable limitation laws, the possibility that an
undertaking to assume liability for or indemnify a person against non-payment of stamp
duty may be void and defences of set-off or counterclaim;

(d)

that any provision requiring a party to indemnify a person in relation to legal costs may not
necessarily be enforced by a court;

(e)

that any additional interest or payment of compensation imposed in circumstances of breach
or default under any relevant agreement may be held to be unenforceable on the grounds
that it is a penalty; and

(f)

similar principles, rights and defences under the laws of any relevant jurisdiction.

“Nominated Charity” means the charity designated by the Plan Company in the Transfer
Instruction Request for the purposes of Clause 2.5(d) of this Deed.
“Nominated Recipient” means a person nominated by a Plan Creditor in its Account Holder Letter
to receive on its behalf all of its New SSNs and/or Holdco SPV Shares.
“Partial Denomination Rule” means that any integral multiple of less than £1,000 shall be rounded
to be nearest £1,000 (with any partial denomination less than or equal to £500 to be rounded down,
and any partial denomination greater than £500 to be rounded up).
“Party” means a party to this Deed.
“Plan Document” has the meaning given to that term in Recital B.
“Portfolio Company” means, in relation to any person that is, or whose interests are (directly or
indirectly) managed by, a Fund Manager, a Subsidiary or group of Subsidiaries trading as a separate
and distinct going concern.
“Related Fund” means, in relation to a fund (the “first fund”), a fund which is managed or advised
by the same Fund Manager as the first fund or, if it is managed by a different Fund Manager, a fund
whose Fund Manager is an Affiliate of the Fund Manager of the first fund (but excluding any
Portfolio Company of such fund).
“Related Party” means, in the case of an Investor, that Investor’s Affiliates and Related Funds (but,
for the avoidance of doubt, excluding any Portfolio Company of: (i) that Investor; (ii) any of that
Investor’s Affiliates or Related Funds; or (iii) any other entity in which that Investor or any of its
Affiliates or Related Funds has an interest). “Related Rights” means (a) any dividend, interest or
other amount paid or payable in respect of any New SSNs or Holdco SPV Shares held on trust
pursuant to this Deed; (b) any stock, shares, rights, money or property accruing or offered in respect
of any New SSNs or Holdco SPV Shares held on trust pursuant to this Deed; and (c) any dividend,
interest or other amount paid or payable in respect of any asset listed in (b) above.
“Residual Trust Property” has the meaning given to that term in Clause 2.5(d).
“Residual Trust Property Consideration” has the meaning given to that term in Clause 2.5(d).
“Restructuring Plan” has the meaning given to that term in Recital (A).
“Rounding Residual Trust Property” has the meaning given to that term in Clause 2.2(e).
“Securities Act” means the U.S. Securities Act of 1933, as amended.
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“Selling Agent” means any person or entity as the Holding Period Trustee may (in its sole
discretion) appoint for the purposes of selling or otherwise disposing of the Trust Property or any
part of it in accordance with Clause 2.5(b), which person or entity shall be an independent broker
or other reputable institution with relevant experience (as may be determined by the Holding Period
Trustee in its sole discretion, but acting reasonably).
“Shareholders’ Agreement” means the shareholders’ agreement relating to HoldCo dated on the
Restructuring Effective Date (as amended and/or restated from time to time), and a copy of which
is provided by the Plan Company to the Holding Period Trustee on or about the date of this Deed.
“Subsidiary” means a subsidiary undertaking within the meaning of section 1162 of the Companies
Act 2006.
“SUN Holder” means a holder of the SUNs.
“SUN Indenture” means a senior unsecured notes indenture dated as of 31 July 2014, as amended
by way of a supplemental indenture dated as of 15 May 2020 and as further amended by way of a
supplemental indenture dated as of 10 August 2020 between, among others, Deutsche Trustee
Company Limited as the original trustee of the holders of the SUNs, Deutsche Bank AG, London
Branch as the original paying agent, Deutsche Bank Luxembourg S.A. as the original registrar and
original transfer agent and Elavon Financial Services DAC as security agent.
“SUNs” means the £200 million senior unsecured notes due 2022 issued by the PizzaExpress
Financing 1 Plc pursuant to the SUN Indenture.
“Transfer Instruction Request” means the transfer instruction request submitted by the Holding
Period Trustee and countersigned by the Plan Company in accordance with Clause 2.5(d) of this
Deed and substantially in the form set out in Schedule 1 (Transfer Instruction Request) to this Deed.
“Trust Property” means the New SSNs or Holdco SPV Shares issued to, transferred to or in the
name of the Holding Period Trustee on or about the Restructuring Effective Date together with any
Related Rights received by the Holding Period Trustee.
“Trust Property Consideration” means any cash proceeds or consideration received by the
Holding Period Trustee from the sale or disposal of Trust Property or any part of it (net of any taxes,
withholding, deductions, commissions, other fees, other costs or any other expenses properly
incurred by the Holding Period Trustee in connection therewith).
“Trustee Acts” means, together, the Trustee Act 1925 and the Trustee Act 2000, and each a
“Trustee Act”.
“Unadmitted Plan Creditor” means a Plan Creditor on whose behalf a duly completed Account
Holder Letter has not been delivered to, and received by, the Information Agent before the Voting
Instruction and Confirmation Deadline.
“VAT” means:
(a)

any tax imposed in compliance with the council directive of 28 November 2006 on the
common system of value added tax (EC Directive 2006/112);

(b)

to the extent not included in paragraph (a) above, any value added tax imposed by the UK
Value Added Tax Act 1994 and legislation and regulations supplemental thereto; and

(c)

any other tax of a similar nature to the taxes referred to in paragraph (a) or paragraph (b)
above, whether imposed in a member state of the EU in substitution for, or levied in
addition to, the taxes referred to in paragraph (a) or paragraph (b) above or imposed
elsewhere.
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1.2

Construction
In this Deed, except where the context otherwise requires:

1.3

1.4

(a)

a reference to any person includes its successors;

(b)

references to any deed (including this Deed), agreement, negotiable instrument, certificate,
notice or other document of any kind (including, without limitation, the Plan Document or
the Restructuring Implementation Deed) shall be construed as a reference to that document
or provision as from time to time amended, supplemented, varied or replaced (in whole or
in part);

(c)

references to any statute or other legislative provision shall include any statutory or
legislative modification or re-enactment thereof, or any substitution thereof; and

(d)

references to any costs, expenses, charges, damages, loss or liabilities incurred by any
person includes any element thereof which represents an amount in respect of VAT which
is not recoverable by that person but does not include any element thereof as is so
recoverable and does not include any element thereof that is attributable to tax on net
income, profits or gains of that person.

Third Party Rights
(a)

Unless expressly provided to the contrary in this Deed and subject to Clause 1.3(b) below,
a person who is not a party to this Deed has no right under the Contracts (Rights of Third
Parties) Act 1999 to enforce or to enjoy the benefit of any term of this Deed.

(b)

Notwithstanding anything to the contrary in this Deed, any Selling Agent and any
Beneficiary may rely on any clause of this Deed which expressly confers rights on it.

Perpetuity Period
If the rule against perpetuities applies to any trust created by this Deed, the perpetuity period shall
be 125 years (as specified by section 5(1) of the Perpetuities and Accumulations Act 2009).

1.5

Plan Document and Restructuring Implementation Deed
In the event of a conflict between any term of this Deed and the Plan Document or the Restructuring
Implementation Deed, this Deed shall prevail.

2.

THE HOLDING PERIOD TRUST

2.1

Holding Period Trustee as trustee
(a)

The Plan Creditors hereby acknowledge, declare, agree and give notice that the Holding
Period Trustee has been appointed as the bare trustee of the Holding Period Trust.

(b)

The Holding Period Trustee shall establish the Escrow Account (if not already established)
and such account shall be designated as a trust account.

(c)

On the Restructuring Effective Date, the relevant New SSNs and Holdco SPV Shares
required to be issued, transferred or allocated (as applicable) to the Holding Period Trustee
under the Restructuring Plan in accordance with the Plan Document and the Restructuring
Implementation Deed, including the New SSNs and Holdco SPV Shares to which any:
(i)

Unadmitted Plan Creditor;

(ii)

KYC Outstanding Creditor; or
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(iii)

Plan Creditor who submits an Account Holder Letter before the Voting Instruction
and Confirmation Deadline but has been unable to provide the Certifications (and
has not designated a Nominated Recipient which has been able to provide the
Certifications and is not a KYC Outstanding Creditor),

is entitled, or the New SSNs which any Plan Creditor would be entitled to receive in a
denomination of less than £10,000, shall be issued, transferred or allocated (as applicable)
to or in the name of the Holding Period Trustee as bare trustee for the Beneficiaries, and
the Holding Period Trustee shall hold such assets subject to the Holding Period Trust and
each Beneficiary’s entitlement to the Trust Property in the Holding Period Trust shall be
equivalent to the New SSNs and/or Holdco SPV Shares such Beneficiary is entitled to
receive in accordance with the Plan Document.
(d)

The Information Agent shall provide the Plan Company and the Holding Period Trustee
with such information as it reasonably requires relating to the entitlements, as at the Voting
Instruction and Confirmation Deadline, of any Plan Creditor.

(e)

The Holding Period Trustee hereby declares that as soon as it receives:
(i)

any Trust Property on behalf of any Beneficiary; or

(ii)

any Trust Property Consideration from the sale of Trust Property held for any
Beneficiary,

it will hold it on bare trust for the relevant Beneficiary absolutely on, and until its release
is authorised under, the terms contained in this Deed (such bare trust, the “Holding Period
Trust”).
(f)

(g)

The Holding Period Trustee undertakes in favour of each other Party and each Beneficiary
that:
(i)

it shall deal with any Trust Property and any Trust Property Consideration and the
Escrow Account pursuant to the terms of this Deed and the Restructuring
Implementation Deed;

(ii)

it shall not, and shall not purport to:
(A)

create or permit to subsist any security interest whatsoever (unless arising
by operation of law) upon any of the assets comprised in the Holding
Period Trust;

(B)

save as expressly set out in this Deed or as required (and to the extent
necessary) to perform its obligations as trustee of the trusts constituted by
this Deed, sell, transfer or otherwise dispose of, or deal with, any Trust
Property and/or Trust Property Consideration; or

(C)

save as expressly set out in this Deed or in respect of the trusts created by
this Deed, permit any person other than itself to have any interest, estate,
right, title or benefit in any Trust Property or Trust Property
Consideration.

It is hereby expressly agreed and declared that the interests and entitlements of the
Beneficiaries in and to the Trust Property shall be vested and indefeasible, such that the
Beneficiaries collectively are absolutely entitled to the assets comprised in the Trust
Property as they are received and as income thereon arises. Notwithstanding the foregoing,
no Beneficiary shall be entitled to demand or receive a particular New SSN or Holdco SPV
Share or any other asset comprising a part of the Trust Property, save that:
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(i)

the Beneficiaries acting together and between them holding the entirety of the
beneficial interests in the Holding Period Trust may, at any time, in reliance on
their absolute beneficial interest in Trust Property, call for the transfer to them or
vesting in them (or at their direction) of the legal estate in all of the Trust Property;
and

(ii)

each Beneficiary is, subject to and in accordance with the terms of this Deed,
empowered to instruct the Holding Period Trustee to transfer to such Beneficiary
(or its Nominated Recipient) the New SSNs and/or Holdco SPV Shares
representing such Beneficiary’s entitlement in the Holding Period Trust, in each
case provided that if that Beneficiary is entitled to both New SSNs and Holdco
SPV Shares, that Beneficiary (or its Nominated Recipient) may not receive New
SSNs without also receiving the relevant entitlement to Holdco SPV Shares,

in each case, subject to applicable laws and regulation including, without limitation
applicable securities laws and anti-money laundering regulations.
2.2

2.3

2.4

Fractional Entitlement
(a)

If the number of New SSNs to be delivered to, or on behalf of, a Beneficiary resulting from
any calculation made in accordance with the Plan Document and the Restructuring
Implementation Deed is not a whole number, that number shall be rounded in accordance
with the Partial Denomination Rule.

(b)

If the number of Holdco SPV Shares to be delivered to, or on behalf of, a Beneficiary
resulting from any calculation made in accordance with the Plan Document and the
Restructuring Implementation Deed is not a whole number, that number shall be rounded
down to the nearest whole number of Holdco SPV Shares and the relevant Beneficiary shall
have no entitlement to any resulting fractional amount.

(c)

Any Trust Property which remains following any rounding referred in paragraphs 2.2(a)
and 2.2(b) above shall remain in the Holding Period Trust (if such Trust Property is in the
Holding Period Trust as at the date of such rounding) or shall be transferred by the Plan
Company into the Holding Period Trust (if such Trust Property is not in the Holding Period
Trust as at the date of such rounding) (as applicable) (such Trust Property, the “Rounding
Residual Trust Property”), and any Rounding Residual Trust Property shall be dealt with
in accordance with Clause 2.5(d).

Trust Property and Instructions
(a)

The Holding Period Trustee is hereby instructed to comply with the terms of this Deed, the
Plan Document and the Restructuring Implementation Deed.

(b)

Without prejudice to Clause 2.1(g)(ii), the Beneficiaries shall (collectively), in reliance on
their absolute entitlement to the Trust Property, be entitled to instruct the Holding Period
Trustee in the application of the Trust Property.

(c)

The Holding Period Trustee shall not at any time whatsoever have any beneficial interest
in the Trust Property or any Trust Property Consideration held by it pursuant to this Deed,
the Plan Document or the Restructuring Implementation Deed.

Release from the Holding Period Trust during the Holding Period
(a)

Subject at all times to Clause 2.4(b) and 2.4(c) below, at any time during the Holding
Period, a Beneficiary may:
(i)

deliver an Account Holder Letter to the Information Agent and the Holding Period
Trustee and instruct that the Holding Period Trustee transfer to it (or its Nominated
Recipient) its relevant Trust Property if:
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(ii)

2.5

(A)

such Beneficiary or Nominated Recipient (as the case may be) is, at that
time, an Eligible Person; and

(B)

with respect to New SSNs only, the New SSNs requested to be transferred
are each in an amount in excess of £10,000 and in integral multiples of
£1,000 rounded in accordance with the Partial Denomination Rule; or

request in writing in accordance with Clause 4 that the Holding Period Trustee
sells its relevant Trust Property and transfers any Trust Property Consideration and
Related Rights in cash form related to the disposed Trust Property to itself or a
Nominated Recipient pursuant to (and subject to) Clause 2.5(b) below.

(b)

This Clause 2.4(b) shall only apply where an Account Holder Letter is delivered in
accordance with Clause 2.4(a)(i) above by a Beneficiary who is entitled to both New SSNs
and Holdco SPV Shares held in the Holding Period Trust for its benefit because it was an
Existing SSN Holder. In such cases, the Holding Period Trustee may only transfer Trust
Property in accordance with Clause 2.4(a)(i) above if the elections made in the Account
Holder Letter delivered under Clause 2.4(a)(i) meet the requirements of clause 6 (Staple)
of the Shareholders' Agreement such that the Beneficiary or its Nominated Recipient (as
the case may be) may not receive its entitlements to the New SSNs without also
simultaneously receiving its corresponding entitlement to Holdco SPV Shares (and vice
versa). The Holding Period Trustee must disregard any Account Holder Letter that does not
comply with the requirements of this Clause 2.4(b) and shall not be liable for any resulting
loss.

(c)

A Plan Creditor may only procure that its Nominated Recipient receives all of its Trust
Property held in the Holding Period Trust if the Nominated Recipient is an Eligible Person.

(d)

The Information Agent, the Plan Company and HoldCo shall provide the Holding Period
Trustee with details of the entitlements of each Beneficiary and its status as a KYC
Outstanding Creditor promptly on the issue and/or delivery of that Beneficiary’s New SSNs
and Holdco SPV Shares to the Holding Period Trustee in accordance with the Plan
Document, the Restructuring Implementation Deed and this Deed.

(e)

Following the satisfaction of the requirements and conditions set out in paragraph (a) above
to the satisfaction of the Plan Company, the Holding Period Trustee shall, as soon as
practicable thereafter, transfer the relevant Trust Property to the relevant Beneficiary or its
Nominated Recipient (as applicable). Following such transfer of all of the Beneficiary’s
Trust Property, the relevant Beneficiary shall cease to be a beneficiary of the Holding
Period Trust.

Treatment of unclaimed Trust Property following the Holding Period Expiry Date
(a)

The Holding Period Trustee is instructed to give the Parties, and use commercially
reasonable endeavours to give all Beneficiaries who have made themselves known to the
Holding Period Trustee and the Information Agent (including by way of delivery of an
Account Holder Letter), no less than 60 days’ notice (the “Notice Period”) that the Holding
Period will expire.

(b)

Subject to Clauses 2.5(c) and (d) below and provided the Notice Period has expired,
following the Holding Period Expiry Date, the Holding Period Trustee is instructed, as soon
as reasonably practicable thereafter to:
(i)

use reasonable endeavours, including without limitation by way of appointment of
a Selling Agent, to sell or otherwise dispose of any Trust Property not previously
transferred to a Beneficiary or Nominated Recipient on Arm’s Length Terms for
such consideration as it (or its Selling Agent) is able to obtain in the market at the
time of the sale, provided that the Holding Period Trustee may only sell or
otherwise dispose of such Trust Property where such sale or disposal is to an
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Eligible Person and meets the requirements of clause 6 (Staple) of the
Shareholders’ Agreement such that the sale or disposal of any New SSNs must be
accompanied by the sale or disposal of the equivalent entitlement to Holdco SPV
Shares to the same person (or any of its Related Parties who is an Eligible Person)
(and vice versa); and
(ii)

allocate and transfer to each Beneficiary or its Nominated Recipient (as applicable)
such Trust Property Consideration realised as corresponds to the Trust Property
and the Related Rights in cash form related to the disposed Trust Property to which
the Beneficiary is entitled, provided, in each case, that the relevant Beneficiary or
Nominated Recipient (as applicable) is not a KYC Outstanding Creditor.
Following such transfer, the relevant Beneficiary shall cease to be a beneficiary of
the Holding Period Trust.

(c)

The Holding Period Trustee shall, for a period of 6 months after the end of the Holding
Period (the “Trust Entitlements Consideration Holding Period”), hold any Trust
Property Consideration realised from any such disposal pursuant to Clause 2.5(b) above on
trust for each relevant Beneficiary pro rata to the Trust Property Consideration raised from
the sale or disposal of the relevant Beneficiary’s entitlement. During the Trust Entitlements
Consideration Holding Period, a Beneficiary whose Trust Property has been sold or
otherwise disposed of by the Holding Period Trustee pursuant to Clause 2.5(b) may request
in writing that the Holding Period Trustee transfer the relevant Trust Property
Consideration and the Related Rights in cash form related to the disposed Trust Property
to which the Beneficiary is entitled to it or its Nominated Recipient, provided, in each case,
that the relevant Beneficiary or Nominated Recipient (as applicable) is not a KYC
Outstanding Creditor. Following such transfer, the relevant Beneficiary shall cease to be a
beneficiary of the Holding Period Trust.

(d)

Following expiry of the Trust Entitlements Consideration Holding Period, if the Holding
Period Trustee (or its Selling Agent) has been unable to sell or otherwise dispose of any
Trust Property in accordance with Clause 2.5(b) above and/or it holds any Rounding
Residual Trust Property (together, the “Residual Trust Property”) and/or any Trust
Property Consideration could not be transferred to the relevant Beneficiary or its
Nominated Recipient (as applicable) (in each case for whatever reason, including any legal
restrictions, lack of clear transfer instructions from, or the failure to provide the required
information, confirmations, representations or undertakings referred to above by, the
relevant Beneficiary or if the Beneficiary or Nominated Recipient remains a KYC
Outstanding Creditor) (the “Residual Trust Property Consideration”), then the Holding
Period Trustee is instructed by the Beneficiaries to, as soon as is reasonably practicable
thereafter:
(i)

deliver a Transfer Instruction Request to the Plan Company, HoldCo and BidCo,
and the Plan Company shall promptly countersign such Transfer Instruction
Request making the designation of the Nominated Charity therein;

(ii)

sell or otherwise dispose of the Residual Trust Property, provided that the Holding
Period Trustee may only sell or otherwise dispose of such Trust Property where
such sale or disposal is to an Eligible Person and meets the requirements of clause
6 (Staple) of the Shareholders’ Agreement such that the sale or disposal of any
New SSNs must be accompanied by the sale or disposal of the equivalent
entitlement to Holdco SPV Shares to the same person (or any of its Related Parties
who is an Eligible Person) (and vice versa); and

(iii)

take all such steps as are deemed reasonably necessary or desirable to donate by
way of transfer any Residual Trust Property Consideration, any proceeds received
in respect of a sale or disposal of the Residual Trust Property in accordance with
paragraph (ii) above and any Residual Trust Property which the Holding Period
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Trustee is unable to sell or dispose of in accordance with paragraph (ii) above to
the Nominated Charity.

2.6

(e)

The Holding Period Trustee is permitted to use any part of the Trust Property Consideration
realised under Clause 2.5(b)(i) or Clause 2.5(d) to pay any properly incurred fees, costs
expenses or other liabilities and to make any deductions or withholdings, in each case, in
connection with or arising out of such sale or disposal (but excluding, for the avoidance of
doubt, fees, costs and expenses of the Holding Period Trustee not relating to the sale or
disposal of Trust Property). The use of the Trust Property Consideration for this purpose
shall be attributed pro rata across the entitlements of all Beneficiaries to whom this Clause
2.5 applies.

(f)

The Holding Period Trustee shall not be liable in any way whatsoever to any Beneficiary,
Party or any other person for any use, transfer, application, release or transfer of the
Residual Trust Property or the Residual Trust Property Consideration in accordance
herewith.

Representations and warranties
Each of the Parties to this Deed represents and warrants to each of the others and to the Beneficiaries
as follows:

2.7

(a)

it is duly incorporated under the laws of its jurisdiction of incorporation;

(b)

its constitutional documents give it power and all necessary corporate or other authorities
have been obtained and all necessary action taken, for it and if applicable, the duly
authorised attorney acting on its behalf, to enter into this Deed and the transactions
contemplated hereby;

(c)

subject to the Legal Reservations, this Deed constitutes its valid, legal, binding and
enforceable obligations; and

(d)

neither the signing and the delivery of this Deed nor the performance of any of the
transactions contemplated hereby does or will contravene or constitute a default under or
cause to be exceeded any limitation in its powers or any law or regulation by which it or
any of its assets is bound or affected or its constitutional documents.

Representations and warranties
The Information Agent or the Holding Period Trustee shall provide any Beneficiary, upon
reasonable request, with (i) the price for which any of the Trust Property held by the Holding Period
Trustee on trust for such Beneficiary was sold; and (ii) a breakdown of any properly incurred fees,
costs, expenses or other liabilities and any applicable taxes in connection with or arising out of such
sale or disposal which were deducted in accordance with Clause 2.5(e) from the Trust Property
Consideration paid to the Beneficiary.

3.

THE HOLDING PERIOD TRUSTEE

3.1

Instructions
(a)

The Holding Period Trustee hereby agrees in favour of the Beneficiaries that it shall deal
with the Trust Property only as contemplated by this Deed and as instructed by the
Beneficiaries pursuant to the Plan Document, the Restructuring Implementation Deed and
each Account Holder Letter delivered to the Information Agent. The Holding Period
Trustee’s duties under this Deed are solely mechanical and administrative in nature and the
Holding Period Trustee may request clarification of any instruction or obligation placed
upon it pursuant to this Deed from HoldCo, BidCo, the Plan Company or any Beneficiary
(as applicable) as to whether, and in what manner, the Holding Period Trustee should act
or refrain from acting (and shall not be liable).
13

3.2

(b)

Wherever any provision of this Deed, the Plan Document or the Restructuring
Implementation Deed refers to the Holding Period Trustee agreeing or consenting to any
request, agreement or action, or where any reference is made to any action being taken at
the direction of the Holding Period Trustee, such references shall be deemed to refer to the
Holding Period Trustee agreeing, consenting or acting, as applicable, on, or pursuant to,
the instructions of the Beneficiaries acting together. The Holding Period Trustee shall,
unless instructed or directed otherwise, act (or refrain from acting) having regard to the
interests of the Beneficiaries in accordance with its fiduciary duty as bare trustee of the
Holding Period Trust.

(c)

The Holding Period Trustee shall (i) have no discretion in the making or withholding of
any distribution to a Beneficiary and (ii) be entitled to rely upon the instructions given by
the Beneficiaries pursuant to the Plan Document, the Restructuring Implementation Deed
and each Account Holder Letter delivered to the Information Agent and all other
information provided to it by the Information Agent without the need for further
investigation or inquiry, and shall have no liability to any person for acting on the basis of
such information.

Rights attaching to the Trust Property
The Holding Period Trustee shall not be entitled to exercise any voting rights or any other rights
arising out of the Trust Property or the Trust Property Consideration held in the Holding Period
Trust.

3.3

Duties of the Holding Period Trustee
The Holding Period Trustee shall have only those duties, obligations and responsibilities expressly
specified in this Deed, the Plan Document and the Restructuring Implementation Deed (and no
others shall be implied).

3.4

No fiduciary duties to the Group
Nothing in this Deed constitutes the Holding Period Trustee as an agent, trustee or fiduciary of the
Plan Company, HoldCo, BidCo or any of its direct or indirect subsidiaries from time to time.

3.5

No duty to account
The Holding Period Trustee shall not be bound to account to any Beneficiary for any sum or the
profit element of any sum received by it for its own account.

3.6

Rights and Information
The Holding Period Trustee may:
(a)

rely on any written representation, communication, notice or document believed by it,
acting in good faith, to be genuine, correct and appropriately authorised and received by it
in the course of performing its obligations under this Deed (including information as to the
entitlements of the Beneficiaries provided by the Information Agent, the Plan Company,
BidCo or HoldCo);

(b)

rely on a certificate from any person received by it in the course of performing its
obligations under this Deed:
(i)

as to any matter of fact or circumstance which might reasonably be expected to be
within the knowledge of that person; or

(ii)

to the effect that such person approves of any particular dealing, transaction, step,
action or thing,

14

as sufficient evidence that that is the case and, in the case of paragraph (i) above, may
assume the truth and accuracy of that certificate.
3.7

Advice
Subject to the remaining terms of this Deed, the Holding Period Trustee may engage, pay for, rely
on and act on the opinion or advice of, or information obtained, from any lawyer, accountant, tax
advisers, surveyors or other professional advisers or experts engaged by the Holding Period Trustee
or any member of the Group whose advice or services may at any time seem necessary, expedient
or desirable and shall not be responsible to anyone for any damage, cost or loss, any diminution in
value or any liability whatsoever occasioned by so acting or arising as a result of any such reliance
whether such advice is obtained by or addressed to a member of the Group or the Holding Period
Trustee. Any such opinion, advice or information may be sent or obtained by letter or any other
method and the Holding Period Trustee shall not be liable to anyone for acting in good faith on any
opinion, advice or information purporting to be conveyed by such means, even if it contains some
error or is not authentic.

3.8

Agent
The Holding Period Trustee and any Selling Agent may act in relation to this Deed, the Plan
Document, the Restructuring Implementation Deed, the Trust Property and the Trust Property
Consideration through its officers, employees and agents and, provided that it has exercised
reasonable care in the selection of any such officers, employees and agents, it shall not:

3.9

(a)

be liable for any error of judgement made by any such person; or

(b)

be bound to supervise, or be in any way responsible for any loss incurred by reason of
misconduct, omission or default on the part of any such person, unless such error or such
loss was directly caused by the Holding Period Trustee’s or any Selling Agent’s fraud,
gross negligence or wilful default.

Action contrary to any law
Notwithstanding any other provision of this Deed, the Plan Document, or the Restructuring
Implementation Deed, the Holding Period Trustee is not obliged to do or omit to do anything if it
would, or might in its reasonable opinion, constitute a breach of:
(a)

any law or regulation or a breach of a fiduciary duty or duty of confidentiality, in each case,
applicable to it; or

(b)

its internal policies regarding anti-money laundering or “know your customer” checks,

and the Holding Period Trustee may do anything which is, in its reasonable opinion, necessary to
comply with any such law, regulation, directive or internal policies regarding anti-money laundering
or “know your customer” checks.
3.10

No responsibility to spend own funds
Notwithstanding any provision of this Deed, the Plan Document or the Restructuring
Implementation Deed, the Holding Period Trustee is not obliged to expend or risk its own funds or
otherwise incur any financial liability in the performance of its duties, obligations or responsibilities
or the exercise of any right, power, authority or discretion.

3.11

Responsibility for documentation
The Holding Period Trustee is not responsible or liable for:
(a)

the adequacy, accuracy or completeness of any information (whether oral or written)
supplied by the Holding Period Trustee (unless as a result of gross negligence, wilful
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default or fraud on its part) or any other person in or in connection with this Deed, the Plan
Document and the Restructuring Implementation Deed or the transactions contemplated by
this Deed, the Plan Document or the Restructuring Implementation Deed or any other deed,
arrangement or document entered into, made or executed in anticipation of, under or in
connection with the Plan Document or the Restructuring Implementation Deed; or
(b)

3.12

the legality, validity, effectiveness, adequacy or enforceability of the Plan Document, the
Restructuring Implementation Deed, this Deed or any other deed, arrangement or document
entered into, made or executed in anticipation of, under or in connection with this Deed,
the Plan Document, the Restructuring Implementation Deed or the Trust Property.

No duty to monitor
The Holding Period Trustee shall not be bound to enquire:

3.13

(a)

as to the performance, default or any breach by any Party of its obligations under this Deed,
the Plan Document or the Restructuring Implementation Deed; or

(b)

whether any other event specified in the Plan Document or the Restructuring
Implementation Deed has occurred.

Exclusion of liability
(a)

Without limiting paragraph (b) below (and without prejudice to any other provision of the
Plan Document or the Restructuring Implementation Deed excluding or limiting the
liability of the Holding Period Trustee or any Selling Agent), neither the Holding Period
Trustee (both in its capacity as the Holding Period Trustee and as legal holder of the Trust
Property) nor any Selling Agent will be liable for:
(i)

any damages, costs or losses to any person, any diminution in value, or any liability
whatsoever arising as a result of taking or not taking any action under or in
connection with this Deed, the Plan Document or the Restructuring
Implementation Deed unless directly caused by its gross negligence, wilful default,
or fraud;

(ii)

exercising or not exercising any right, power, authority or discretion given to it by,
or in connection with, this Deed, the Plan Document, the Restructuring
Implementation Deed or any other deed, arrangement or document entered into,
made or executed in anticipation of under or in connection with, the Restructuring
Plan, the Plan Document or the Restructuring Implementation Deed, unless
directly caused by its gross negligence, wilful default or fraud;

(iii)

any shortfall which arises on any sale of the Trust Property unless directly caused
by its gross negligence, wilful default or fraud; or

(iv)

without prejudice to the generality of paragraphs (i) to (iii) above, any damages,
costs, losses, any diminution in value or any liability whatsoever arising as a result
of:
(A)

any act, event or circumstance not reasonably within its control; or

(B)

the general risks of investment in, or the holding of assets in, any
jurisdiction,

including (in each case and without limitation) such damages, costs, losses,
diminution in value or liability arising as a result of nationalisation, expropriation
or other governmental actions; any regulation, currency restriction, devaluation or
fluctuation; market conditions affecting the execution or settlement of transactions
or the value of assets; breakdown, failure or malfunction of any third party
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transport, telecommunications, computer services or systems; natural disasters or
acts of God; war, terrorism, insurrection or revolution; or strikes or industrial
action.

3.14

(b)

No Party (other than the Holding Period Trustee) may take any proceedings against any
officer, employee or agent of the Holding Period Trustee in respect of any claim it might
have against the Holding Period Trustee, or in respect of any act or omission of any kind
by that officer, employee or agent in relation to the Plan Document or the Restructuring
Implementation Deed.

(c)

Without prejudice to any provision of this Deed, the Plan Document or the Restructuring
Implementation Deed excluding or limiting the liability of the Holding Period Trustee
arising under or in connection with this Deed, the Plan Document or the Restructuring
Implementation Deed, the liability of the Holding Period Trustee shall be limited to the
amount of actual loss which has been finally judicially determined to have been suffered
but without reference to any special conditions or circumstances known to the Holding
Period Trustee at any time which increase the amount of that loss. In no event shall the
Holding Period Trustee be liable for any loss of profits, goodwill, reputation, business
opportunity or anticipated saving, or for special, punitive, indirect or consequential
damages, whether or not the Holding Period Trustee has been advised of the possibility of
such loss or damages.

Resignation of the Holding Period Trustee
(a)

The Holding Period Trustee may resign and appoint one of its affiliates as its successor by
giving notice to the Plan Company and HoldCo, subject to such a successor agreeing to be
bound by the terms of the Plan Document and the Restructuring Implementation Deed and
agreeing to enter into a deed on substantially equivalent terms to this Deed.

(b)

Alternatively the Holding Period Trustee may resign at any time by giving 30 Business
Days’ prior written notice to the Plan Company and HoldCo, in which case the Plan
Company and HoldCo may appoint a successor Holding Period Trustee.

(c)

If the Plan Company or HoldCo has not appointed a successor Holding Period Trustee in
accordance with paragraph (b) above within 20 Business Days after notice of resignation
was given, the retiring Holding Period Trustee may appoint, subject to that successor
Holding Period Trustee agreeing to enter into a deed on substantially equivalent terms to
this Deed, a successor Holding Period Trustee.

(d)

The retiring Holding Period Trustee shall (at the cost of the Plan Company) make available
to the successor Holding Period Trustee such documents and records and provide such
assistance as the successor Holding Period Trustee may reasonably request for the purposes
of performing its functions as Holding Period Trustee under the Plan Document and the
Restructuring Implementation Deed, including (without limitation) notifying Beneficiaries
of the retirement of the existing Holding Period Trustee and appointment of its successor
Holding Period Trustee. The retiring Holding Period Trustee shall transfer, without
prejudice to the rights of the Beneficiaries, all the Trust Property and any Trust Property
Consideration to the successor Holding Period Trustee. The retiring Holding Period Trustee
shall be reimbursed from the Trust Property or from any indemnity which it has the benefit
of from a member of the Group for the amount of all costs and expenses (including legal
fees) properly incurred by it in making available such documents and records and providing
such assistance.

(e)

The Holding Period Trustee’s resignation notice shall only take effect upon:
(i)

the appointment of a successor who agrees to be bound by the terms of the Plan
Document, the Restructuring Implementation Deed and a deed on substantially
equivalent terms to this Deed; and
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(ii)
(f)

3.15

3.16

3.17

the transfer, without prejudice to the rights of the Beneficiaries, of all the Trust
Property and any Trust Property Consideration to that successor.

The appointment of the retiring Holding Period Trustee will terminate without prejudice to
any rights of or liabilities incurred by the retiring Holding Period Trustee prior to the
termination of its appointment.

Confidentiality
(a)

Notwithstanding any other provision of the Plan Document, the Restructuring
Implementation Deed or this Deed, the Holding Period Trustee is not obliged to disclose to
any other person (i) any confidential information or (ii) any other information if the
disclosure would, or might in its reasonable opinion, constitute a breach of any law or
regulation or a breach of a fiduciary duty.

(b)

Unless this Deed expressly specifies otherwise, the Holding Period Trustee may disclose
to any other Party any information it reasonably believes it has received as trustee under
this Deed and in relation to which it has not entered into any other confidentiality
agreement.

Information from the Information Agent
(a)

The Information Agent shall supply the Holding Period Trustee with any information that
the Holding Period Trustee may reasonably specify as being necessary or desirable to
enable the Holding Period Trustee to perform its functions as Holding Period Trustee,
including, but not limited to, a list of the Plan Creditors as at the Entitlements Record Time
(including details of their Plan Claims at such time), copies of the Account Holder Letters
submitted pursuant to the provisions of the Plan Document and the Restructuring
Implementation Deed, a copy of the notifications delivered under clause 14 (Entitlements)
of the Restructuring Implementation Deed and a confirmation as to whether a Beneficiary
is a KYC Outstanding Creditor at that time, to the extent such forms, notifications and
confirmations relate to any Beneficiary.

(b)

For the avoidance of doubt, the Holding Period Trustee shall not be required to make any
determination in respect of any of the requirements or conditions referred to in Clauses
2.4(a), 2.5(b) and 2.5(d)(ii) above and may rely on any confirmation or information
provided by the Information Agent for all purposes of this Deed.

(c)

The Holding Period Trustee is authorised to disclose information concerning the Holding
Period Trust, the Trust Property, the Trust Property Consideration and any Escrow
Accounts to its subsidiaries and affiliates and other providers of services as may be
necessary in connection with its performance of this Deed (including but not limited to
lawyers and accountants for the Holding Period Trustee) and may disclose to third parties
that it is providing the services contemplated by this Deed.

Custodians and nominees
(a)

The Holding Period Trustee may appoint and pay any person to act as a custodian or
nominee on any terms in relation to any asset of the Holding Period Trust as the Holding
Period Trustee may determine, including for the purpose of depositing with a custodian this
Deed, any Trust Property or any document relating to the Holding Period Trust created
under this Deed and the Holding Period Trustee shall not be responsible for any loss,
liability, expense, demand, cost, claim or proceedings incurred by reason of the misconduct,
omission or default on the part of any person appointed by it under this Deed (provided it
has exercised reasonable care in the selection of such custodian or nominee) or be bound
to supervise the proceedings or acts of any person, subject to the Holding Period Trustee
using reasonable endeavours to recoup such loss, liability, expense, demand or cost.
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(b)

3.18

In order for an appointment of a nominee or custodian contemplated by paragraph (a) above
to be effective, the agreement in respect of such appointment must be consistent with the
terms of this Deed.

Additional Holding Period Trustees
(a)

The Holding Period Trustee may at any time appoint (and subsequently remove) any person
to act as a separate trustee or as a co-trustee jointly with it, subject to such a trustee agreeing
to be bound by the terms of the Plan Document, the Restructuring Implementation Deed
and this Deed:
(i)

if it considers that appointment to be in the interests of the Beneficiaries;

(ii)

for the purposes of conforming to any legal requirement, restriction or condition
which the Holding Period Trustee deems to be relevant; or

(iii)

for obtaining or enforcing any judgment in any jurisdiction,

and the Holding Period Trustee shall give prior notice to the other Parties of that
appointment and, provided that it has exercised reasonable care in the selection of the
additional holding period trustee, the Holding Period Trustee shall not:

3.19

(i)

be liable for any error of judgement made by any such additional holding period
trustee; or

(ii)

be bound to supervise, or be in any way responsible for any loss incurred by reason
of misconduct, omission or default on the part of any such person, unless such
error or such loss was directly caused by the Holding Period Trustee’s fraud, gross
negligence or wilful default.

(b)

Any person so appointed shall have the rights, powers, authorities and discretions (not
exceeding those given to the Holding Period Trustee under or in connection with Plan
Document, the Restructuring Implementation Deed or this Deed) and the duties, obligations
and responsibilities that are given or imposed by the instrument of appointment.

(c)

The remuneration that the Holding Period Trustee may pay to that person, and any costs
and expenses properly incurred by that person in performing its functions pursuant to that
appointment shall, for the purposes of this Deed, be treated as costs and expenses incurred
by the Holding Period Trustee, provided that the Holding Period Trustee has obtained
HoldCo’s prior written consent to any such remuneration, costs and/or expenses.

Acceptance of title
The Holding Period Trustee shall be entitled to accept without enquiry, and shall not be obliged to
investigate, any right and title that any Beneficiary may have to any of the Trust Property and Trust
Property Consideration and shall not be liable for, or bound to require any person to remedy, any
defect in its right or title.

3.20

Trustee Acts
The terms of this Deed shall be supplemental to the provisions of the Trustee Acts and in addition
to any which may be vested in the Holding Period Trustee by law or regulation or otherwise.

3.21

Disapplication of Trustee Acts
Section 1 of the Trustee Act 2000 shall not apply to the duties of the Holding Period Trustee in
relation to the trusts constituted by this Deed. Where there are any inconsistencies between any
Trustee Act and the provisions of this Deed, the provisions of this Deed shall, to the extent permitted
by law and regulation, prevail and, in the case of any inconsistency with the Trustee Act 2000, the
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provisions of this Deed shall constitute a restriction or exclusion for the purposes of that Trustee
Act.
3.22

3.23

Indemnity
(a)

The Holding Period Trustee shall be indemnified by the Plan Company for all moneys
payable by it or to any Selling Agent or any of their respective authorised signatories,
directors, officers, agents, employees, affiliates, advisers and/or delegates (each an
“Indemnified Person”) in respect of any claims, damages, charges, losses, liabilities, costs
and expenses which may be incurred by, or asserted or awarded against, any of the
Indemnified Persons arising out of or in connection with this Deed, the operation of the
Holding Period Trust, the holding or ownership of any Trust Property or Trust Property
Consideration or the taking of any action or steps contemplated by this Deed, the Plan
Document and the Restructuring Implementation Deed, except to the extent that the same
arise from the gross negligence, wilful default or fraud of such Indemnified Person.

(b)

The Holding Period Trustee shall not be required to take any legal action or commence any
proceedings unless it has been indemnified, pre-funded and/or provided with security to its
satisfaction against all actions, proceedings, claims and demands to which it may render
itself liable and all costs, charges, damages, expenses and liabilities which it may incur by
so doing.

(c)

Each of the parties to this Deed agrees (i) that it will not take any proceedings, or assert or
seek to assert any claim, against any officer or employee of any of the Holding Period
Trustee or the Information Agent in respect of any claim it might have against the Holding
Period Trustee or the Information Agent (as the case may be) in respect of this Deed, the
Plan Document or the Restructuring Implementation Deed and (ii) that any officer or
employee of the Holding Period Trustee or the Information Agent may enforce this
provision.

Fees
The Plan Company shall pay and reimburse the Holding Period Trustee and the Information Agent
in respect of any fees or expenses in accordance with the terms of any fee letter between the Holding
Period Trustee or the Information Agent (as applicable) and the Plan Company (without recourse to
the Escrow Account or exercise of any right of set-off against other monies, however payable).

3.24

Winding up of Holding Period Trust
(a)

If all of the Trust Property or the Trust Property Consideration has either been distributed
to the relevant Beneficiaries or transferred to the Nominated Charity in accordance with
this Deed, then the Holding Period Trust shall be wound up.

(b)

Upon closure of all the Escrow Accounts in accordance with the terms of this Deed, each
of the Holding Period Trustee and the Information Agent shall have no further duties,
responsibilities or obligations hereunder.

4.

NOTICES

4.1

Communications in writing
Each communication to be made under or in connection with this Deed shall be made in English
and in writing and, unless otherwise stated, shall be made by e-mail or letter.

4.2

Addresses
The address (and the department or officer, if any, for whose attention the communication is to be
made) of each Party for any communication or document to be made or delivered under or in
connection with this Deed is:
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(a)

in the case of the Holding Period Trustee:
GLAS Trustees Limited
45 Ludgate Hill
London
United Kingdom
EC4M 7JU

(b)

Attention:

Manager, Trustee & Escrow Services – PizzaExpress

Email:

tes@glas.agency

in the case of the Information Agent:
GLAS Specialist Services Limited
45 Ludgate Hill
London
United Kingdom
EC4M 7JU

(c)

Attention:

Manager, Liability Management – PizzaExpress

Email:

lm@glas.agency

in the case of the Plan Company:
Hunton House Highbridge Estate
Oxford Road
Uxbridge
Middlesex
UB8 1LX

(d)

Attention:

Mandy Kaur

E-mail:

mandy.kaur@pizzaexpress.com

in the case of BidCo:
c/o Crestbridge Corporate Services Limited
47 Esplanade St
Helier
Jersey
JE1 0BD
Attention:
Ruby Camacho / Rachel Vibert
E-mail:

(e)

projectwheel@crestbridge.com

in the case of HoldCo:
c/o Crestbridge Corporate Services Limited
47 Esplanade St
Helier
Jersey
JE1 0BD
Attention:
Ruby Camacho / Rachel Vibert
E-mail:

projectwheel@crestbridge.com
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or any substitute address or department or officer as each Party may notify to the others by not less
than five Business Days’ notice.
4.3

Delivery
(a)

(b)

Any communication or document made or delivered by one person to another under or in
connection with this Deed will only be effective:
(i)

if by way of e-mail, when received in legible form;

(ii)

if by way of letter, when it has been left at the relevant address or five Business
Days after being sent by prepaid first class post addressed to it at that address; and

(iii)

if a particular department or officer is specified as part of its address details
provided under this Deed if addressed to that department or officer.

Any communication or document to be made or delivered to the Holding Period Trustee
will be effective only when actually received by the Holding Period Trustee and then only
if it is expressly marked for the attention of the department or officer identified in Clause
4.2(a) above (or any substitute department or officer as the Holding Period Trustee shall
specify for this purpose).

5.

MISCELLANEOUS

5.1

Entire Agreement
This Deed, the Plan Document and the Restructuring Implementation Deed set out the entire
agreement between the Parties relating to the subject matter hereof and supersede and extinguish all
previous agreements, promises, assurances, warranties, representations and understandings between
them, whether written or oral, relating to its subject matter.

5.2

Counterparts
This Deed may be executed in any number of counterparts, each of which when executed and
delivered shall constitute a duplicate original, but all the counterparts shall together constitute the
one agreement.

5.3

Other agreements
Nothing in this Deed is intended to limit any rights or obligations of the Plan Company, HoldCo,
BidCo or a Beneficiary under the Plan Document or the Restructuring Implementation Deed or any
other agreement or deed entered into in connection with the Financial Restructuring.

5.4

Assignment
All rights and benefits of this Deed are personal to the parties hereto and may not be assigned at law
or in equity without prior consent of the other Parties. For the avoidance of doubt, the rights and
benefits of any Beneficiary may not be assigned at law or in equity without prior consent of the
relevant Beneficiary.

5.5

Amendments
Any amendment, variation, waiver or modification in relation to this Deed shall be in writing and
shall require the agreement of all Parties provided that any such amendment, variation, waiver or
modification shall not be inconsistent with the terms of the Plan Document or the Restructuring
Implementation Deed or materially prejudicial to the interests of the Beneficiaries or any one of
them.
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5.6

Governing law
This Deed and any non-contractual obligations arising out of or in connection with it shall be
governed by and construed in accordance with English law.

5.7

Jurisdiction
The courts of England have exclusive jurisdiction to settle any dispute arising out of or connected
with this Deed (including a dispute regarding the existence, validity or termination of this Deed or
the consequences of its nullity).

IN WITNESS of which this document has been executed and delivered as a deed on the date which first
appears above.
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SCHEDULE 1
Transfer Instruction Request
To:
PizzaExpress Financing 2 plc
(the “Plan Company”)
[Address]
[HoldCo]
[BidCo]

Holding Period Agreement: Transfer Instruction Request
Dear Sir or Madam,
[date]
Reference is made to the Holding Period Trust Deed dated [●] 2020 (the “Deed”) between the Holding
Period Trustee, the Information Agent, the Plan Company, Wheel Topco Limited and Wheel Bidco
Limited. Unless otherwise defined, capitalised terms used in this letter shall have the meaning given to
them in the Deed. References to clauses herein shall also refer to the Deed.
This is a Transfer Instruction Request pursuant to Clause 2.5(d) of the Deed. Pursuant to this Transfer
Instruction Request, we hereby notify you that following the expiry of the Trust Entitlements
Consideration Holding Period we (or our Selling Agent) have been unable to sell, transfer or otherwise
dispose of Residual Trust Property and/or Residual Trust Property Consideration (as the case may be).
Accordingly, we request that you designate a charity as the “Nominated Charity” for the purposes of the
Deed to receive all right, title and benefit in the Residual Trust Property and the Residual Trust Property
Consideration, and enter into all documentation and take all such steps deemed reasonably necessary or
desirable to donate by way of transfer the Residual Trust Property and Residual Trust Property
Consideration to the Nominated Charity.

……………………………………………
[name]
For and on behalf of [Holding Period Trustee]
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Accepted and agreed.
We designated [specific charity] as the “Nominated Charity” for the purposes of the Deed.

……………………………………………
[name]
For and on behalf of PizzaExpress Financing 2 plc
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The Plan Company
Executed and delivered as a deed by
PIZZAEXPRESS FINANCING 2 PLC
acting by a director in the presence of:

)
)
)
)

...........................................................
Director

Witness’s signature:

...........................................................

Name (print):

...........................................................

Occupation:

...........................................................

Address:

...........................................................
...........................................................

[Project Penzance - Signature page to HPTD]

HoldCo
Signed and delivered as a deed by:
WHEEL TOPCO LIMITED acting by
an attorney in the presence of:

)
)
)
)
)

...........................................................
Director

Witness’s signature:

...........................................................

Name (print):

...........................................................

Occupation:

...........................................................

Address:

...........................................................
...........................................................

[Project Penzance - Signature page to HPTD]

BidCo
Signed and delivered as a deed by:
WHEEL BIDCO LIMITED acting by an
attorney in the presence of:

)
)
)
)
)

...........................................................
Director

Witness’s signature:

...........................................................

Name (print):

...........................................................

Occupation:

...........................................................

Address:

...........................................................
...........................................................

[Project Penzance - Signature page to HPTD]

Information Agent
Signed and delivered as a deed by:
GLAS SPECIALIST SERVICES
LIMITED acting by an attorney in the
presence of:

)
)
)
)
)

...........................................................
Attorney

Witness’s signature:

...........................................................

Name (print):

...........................................................

Occupation:

...........................................................

Address:

...........................................................
...........................................................

[Project Penzance - Signature page to HPTD]

Holding Period Trustee
Signed and delivered as a deed by
GLAS TRUSTEES LIMITED acting
by an attorney in the presence of:

)
)
)
)

...........................................................
Attorney

Witness’s signature:

...........................................................

Name (print):

...........................................................

Occupation:

...........................................................

Address:

...........................................................
...........................................................

[Project Penzance - Signature page to HPTD]

SCHEDULE 11
NEW SSN NOTES SUBSCRIPTION REQUEST
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New SSN Facility A Notes Subscription Request
From:

Wheel Bidco Limited

To:

Global Loan Agency Services Limited as Agent

Dated: [●] November 2020
Dear Sirs
Wheel Bidco Limited – £465,000,000 Notes Purchase Agreement dated [●] (as amended
from time to time) (the “Notes Purchase Agreement”)
1.

We refer to the Notes Purchase Agreement. This is a Notes Subscription Request.
Terms defined in the Notes Purchase Agreement have the same meaning in this Notes
Subscription Request unless given a different meaning in this Notes Subscription
Request.

2.

We request that Notes are subscribed for on the following terms:

3.

(a)

Issuer: Wheel Bidco Limited

(b)

Facility under which Notes will be issued: Facility A

(c)

Proposed Notes Subscription Date: Restructuring Effective Date

(d)

Currency of Note: Sterling (GBP)

(e)

Amount: £200,000,000

(f)

Interest Period: one Month, subject to paragraph (a) of the definition of “Interest
Period”

We confirm that each condition specified in Clause 4.2 (Further conditions precedent)
is satisfied on or before the proposed Notes Subscription Date.

Yours faithfully

…………………………………
authorised signatory for
Wheel Bidco Limited

New SSN Facility B Notes Subscription Request
From:

Wheel Bidco Limited

To:

Global Loan Agency Services Limited as Agent

Dated: [●] November 2020
Dear Sirs
Wheel Bidco Limited – £465,000,000 Notes Purchase Agreement dated [●] (as amended
from time to time) (the “Notes Purchase Agreement”)
1.

We refer to the Notes Purchase Agreement. This is a Notes Subscription Request.
Terms defined in the Notes Purchase Agreement have the same meaning in this Notes
Subscription Request unless given a different meaning in this Notes Subscription
Request.

2.

We request that Notes are subscribed for on the following terms:

3.

(a)

Issuer: Wheel Bidco Limited

(b)

Facility under which Notes will be issued: Facility B

(c)

Proposed Notes Subscription Date: Restructuring Effective Date

(d)

Currency of Note: Sterling (GBP)

(e)

Amount: £[265,000,000]1

(f)

Interest Period: one Month, subject to paragraph (a) of the definition of “Interest
Period”

We confirm that each condition specified in Clause 4.2 (Further conditions precedent)
is satisfied on or before the proposed Notes Subscription Date.

Yours faithfully

…………………………………
authorised signatory for
Wheel Bidco Limited

1

NTD: To reflect total amount outstanding under the Existing SSNs including accrued and unpaid interests.
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New Money Facility A Notes Subscription Request
From:

Wheel Bidco Limited

To:

Global Loan Agency Services as Agent

Dated: [●] November 2020
Dear Sirs
Wheel Bidco Limited – £144,044,321 Notes Purchase Agreement dated [●] (as amended
from time to time) (the “Notes Purchase Agreement”)
1.

We refer to the Notes Purchase Agreement. This is a Notes Subscription Request.
Terms defined in the Notes Purchase Agreement have the same meaning in this Notes
Subscription Request unless given a different meaning in this Notes Subscription
Request.

2.

We request that Notes are subscribed for on the following terms:
(a)

Issuer: Wheel Bidco Limited

(b)

Proposed Notes Subscription Date: Restructuring Effective Date

(c)

Facility under which Notes will be issued: Facility A

(d)

Currency of Note: Sterling (GBP)

(e)

Amount: £49,307,479

(f)

Interest Period: one Month, subject to paragraph (a) of the definition of “Interest
Period”

3.

We confirm that each condition specified in Clause 4.2 (Further conditions precedent)
is satisfied on or before the proposed Notes Subscription Date.

4.

The proceeds of this Note should be credited to [account]1.

Yours faithfully

…………………………………
authorised signatory for
Wheel Bidco Limited

1

NTD: Issuer to confirm account details.
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Substantially agreed form
Private and confidential

DATED _________________ 2020
BETWEEN
WHEEL BIDCO LIMITED
as BidCo
WHEEL TOPCO LIMITED
as HoldCo
PIZZAEXPRESS FINANCING 2 PLC
as the Plan Company
PIZZAEXPRESS FINANCING 1 PLC
as the Plan Member
PIZZAEXPRESS GROUP HOLDINGS LIMITED
THE PARTIES LISTED IN PART I OF SCHEDULE 1
as the Original Shareholder Parties
THE PARTIES LISTED IN PART II OF SCHEDULE 1
as the Obligors
THE PLAN CREDITORS
GLAS TRUST CORPORATION LIMITED
as Security Agent
and others
______________________________________________
GLOBAL DEED OF RELEASE
______________________________________________

THIS DEED (this “DEED”) is dated ______ 2020 and made between:
(1)

WHEEL BIDCO LIMITED, a company incorporated in Jersey with company number
132325 (“BidCo”);

(2)

WHEEL TOPCO LIMITED a company incorporated in Jersey with company number
132326 (“HoldCo”);

(3)

PIZZAEXPRESS FINANCING 1 PLC, a public limited company incorporated in
England and Wales with company number 09116370, acting by the Plan Company
pursuant to the authority conferred upon the Plan Company by the Plan Member under the
Plan Document (the “Plan Member”);

(4)

PIZZAEXPRESS FINANCING 2 PLC, a public limited company incorporated in
England and Wales with company number 09119629 (the “Plan Company”);

(5)

PIZZAEXPRESS GROUP HOLDINGS LIMITED, a limited company incorporated in
England and Wales with company number 09115780 (“PEGHL”);

(6)

Each of the entities listed in Part I of Schedule 1 (The Parties) (the “Original Shareholder
Parties”);

(7)

Each of the entities listed in Part II of Schedule 1 (The Parties) (together with the Plan
Company and the Plan Member, the “Obligors”);

(8)

U.S. BANK TRUSTEES LIMITED, in its capacity as the trustee of the Existing SSN
Holders under the terms of the Existing SSN Indenture (the “Existing SSN Trustee”);

(9)

EXISTING SSN HOLDERS, being the holders of the ultimate beneficial interests in the
Existing SSNs, acting by the Plan Company pursuant to the authority conferred upon the
Plan Company by the Plan Creditors under the Plan Document (the “Existing SSN
Holders”);

(10)

DEUTSCHE TRUSTEE COMPANY LIMITED, in its capacity as the trustee of the
SUN Holders under the terms of the SUN Indenture (the “SUN Trustee”);

(11)

SUN HOLDERS, being the holders of the ultimate beneficial interests in the SUNs, acting
by the Plan Company pursuant to the authority conferred upon the Plan Company by the
Plan Creditors under the Plan Document (the “SUN Holders”);

(12)

GLOBAL LOAN AGENCY SERVICES LIMITED, as agent under the terms of the
New Money Facility Notes Purchase Agreement (the “New Money Facility Agent”);

(13)

GLOBAL LOAN AGENCY SERVICES LIMITED, as agent under the terms of the
New SSN Facility Notes Purchase Agreement (the “New SSN Facility Agent”);

(14)

GLAS TRUST CORPORATION LIMITED, as security agent (the “Security Agent”);

(15)

GLAS SPECIALIST SERVICES LIMITED, as information agent (the “Information
Agent”);

(16)

GLAS TRUSTEES LIMITED, as holding period trustee (the "Holding Period
Trustee"); and

(17)

[GLAS TRUSTEES LIMITED], as equity agent (the “Equity Agent”),

each a “Party” and together the “Parties”.
BACKGROUND
(A)

On or around the date of this Deed, the Parties entered into a Restructuring Implementation
Deed (as defined below) in order to give effect to the terms of the Restructuring Plan and
to formalise the consents, instructions, directions, waivers, conditions precedents, steps and
timing required to implement the Restructuring, subject to the satisfaction or waiver of the
Closing Conditions Precedent (each as defined in the Restructuring Implementation Deed).

(B)

The purpose of this Deed is to formalise the releases required to implement the
Restructuring, subject to the occurrence of the Restructuring Effective Time.

IT IS AGREED as follows:
1

DEFINITIONS AND INTERPRETATION

1.1

Definitions
Terms used in this Deed shall have the meaning given to them in the Intercreditor
Agreement or the Restructuring Implementation Deed, unless otherwise specified below
or elsewhere in this Deed:
“Ad Hoc Group” means the ad hoc group of holders of Existing SSNs, as such group may
be constituted from time to time, who are advised by the Ad Hoc Group’s Counsel and
which members, as at the date of this Deed, comprise each of the entities listed in Schedule
2 (Members of the Ad Hoc Group);
“Ad Hoc Group’s Counsel” means Latham & Watkins (London) LLP (and/or any of its
affiliates and/or any affiliated partnerships), as legal counsel to the Ad Hoc Group;
“Administrative Party” means the New SSN Facility Agent, the New Money Facility
Agent, the Existing SSN Trustee, the SUN Trustee, the Security Agent, the Equity Agent,
the Holding Period Trustee and the Information Agent;
“Adviser Released Parties” means:
(a)

the Legal Advisers;

(b)

Deloitte LLP as tax adviser to the Existing Group, adviser to PizzaExpress
(Restaurants) Limited with respect to the company voluntary arrangement of

PizzaExpress (Restaurants) Limited (the “CVA”), and adviser to the Existing
Group with respect to certain contingency planning matters and comparator
analysis;
(c)

Clare Boardman and Daniel Butters of Deloitte LLP as joint nominees and
supervisors in relation to the CVA;

(d)

Houlihan Lokey EMEA, LLP as financial adviser to the Plan Member, the Plan
Company and the Existing Group;

(e)

Perella Weinberg UK Limited as financial adviser to the Ad Hoc Group;

(f)

Lazard & Co., Limited as financial adviser to the Plan Member, the Plan Company
and the Existing Security Agent in respect of the Sales Process; and

(g)

KPMG LLP as valuer engaged by the Plan Member, the Plan Company and the
Existing Security Agent in connection with a valuation of the Plan Company and
its subsidiaries;

“Affiliate” means, with respect to a person, any other person who, directly or indirectly, is
in control of, or controlled by, or is under common control with, such person and, for the
purposes of this definition, “control” shall mean the power, direct or indirect, to (a) vote
on more than 50 per cent, of the securities having ordinary voting power for the election of
directors of such person, or (b) direct or cause the direction of the management and policies
of such person whether by contract or otherwise;
“Claim” means any and all actions, demands, causes or rights of action, claims, claims for
specific performance, counterclaims, suits, or rights whatsoever or howsoever arising,
including, without limit, whether or not involving the payment of money or the
performance of an act or obligation or any failure to perform any obligation or any
omission, whether for negligence, breach of duty, breach of trust or misrepresentation or
otherwise, whether arising by contract, at common law, in equity or by statute in or under
the laws of England and Wales or under any other law in any other jurisdiction howsoever
arising and “Claims” shall be construed accordingly;
“Director Released Party” means any present or former director, legal representative or
officer (or legal equivalent) of each of PizzaExpress Group Holdings Limited, the Plan
Member, or any member of the Existing Group from time to time in office at any time prior
to the Restructuring Effective Time;
“Existing Group” means the Plan Member and its subsidiaries;
“Existing Group’s Counsel” means Kirkland & Ellis International LLP as legal advisers
to the Plan Member, the Plan Company, certain members of the Existing Group and
(formerly) PizzaExpress Group Holdings Limited;
“Existing Security Agent” means Elavon Financial Services DAC;

“Intercreditor Agreement” means the intercreditor agreement originally dated 31 July
2014 and made between, among others, the Plan Member, the Plan Company, certain
members of the Existing Group as debtors and the Security Agent as amended and/or
amended and restated from time to time, including in accordance with the terms of the
Restructuring Implementation Deed and the ICA Amendment and Restatement
Agreement;
“Jin Jiang” means Charming Lime Limited, a limited liability company incorporated in
the British Virgin Islands under company number 1864096;
“Legal Advisers” means:
(a)

the Existing Group’s Counsel;

(b)

the Ad Hoc Group’s Counsel;

(c)

KWM Europe LLP (assisted by Gunnercooke LLP), as legal adviser to the Original
Shareholder Parties and PizzaExpress Group Holdings Limited;

(d)

Arthur Cox, as legal advisers to Agenbite Limited in Ireland;

(e)

Ogier (Jersey) LLP, as legal advisers to the Plan Member, the Plan Company and
Pizza Express (Jersey) Limited in Jersey;

(f)

Carey Olsen Jersey LLP as legal advisers to the Ad Hoc Group in Jersey;

(g)

A+L Goodbody as legal advisers to the Ad Hoc Group in Ireland;

(h)

Zhong Lun, as legal advisers to the Existing Group in the People’s Republic of
China;

(i)

Baker & McKenzie LLP as legal advisers to the Administrative Parties (other than
the SUN Trustee) and the Existing Security Agent; and

(j)

White & Case LLP as legal advisers to the SUN Trustee;

“Liability” means any debt, loss, damage, liability or obligation whatsoever including
whether it is present, future, prospective, actual or contingent, whether it is known or
unknown, whether it is fixed or undetermined, whether incurred solely or jointly or as
principal or surety or in any other capacity, whether or not it involves the payment of
money or performance of an act or obligation and whether it arises by contract, at common
law, in equity or by statute or any regulation, in England and Wales or any other
jurisdiction, or in any other manner whatsoever;
“Lock-Up Agreement” means the lock-up agreement dated 4 August 2020 and made
between, among others, the Plan Company, the Plan Member, the Ad Hoc Group, the
Original Shareholder Parties and the Consenting Noteholders (as defined therein);

“Related Parties” means in relation to any person, such person’s past, present, and future
direct and indirect subsidiaries, and any subsidiary of such person’s direct or indirect
holding company, shareholders, members, limited partners, general partners (including
without limitation, any partnership of which such person is a general partner), any
investment manager or advisor or any other entity managed or advised by such person’s
investment manager or advisor and any entity which such person manages or advises in its
capacity as investment manager or advisor, and its and their respective Affiliates, divisions,
officers, directors, shareholders, equity-holders, members, partners (including, without
limitation, any partnership of which such person is a general partner), advisory board
members, board representatives members, principals, employees, agents, attorneys,
advisors, fiduciaries, representatives, nominees, predecessors, successors, assigns and any
other person (natural or otherwise), in each case, acting or purporting to act on behalf of
any of the foregoing;
“Released Claims” has the meaning given to such term in Clause 2 (Releases);
“Released Party” means the Parties, Jin Jiang, the Director Released Parties, and the
Adviser Released Parties, in each case, together with its or their Related Parties;
“Restructuring Documents” has the meaning given to such term in the Restructuring
Implementation Deed;
“Restructuring Implementation Deed” means the restructuring implementation deed in
relation to Project Penzance entered into by the Parties dated on or around the date of this
Deed; and
“Shareholder Related Parties” means the Affiliates of any of the Original Shareholder
Parties, Jin Jiang or PEGHL (excluding, for the avoidance of doubt, the Original
Shareholder Parties, PEGHL, Jin Jiang or any member of the Existing Group) and the
Related Parties of such Affiliates.
1.2

Interpretation and construction
(a)

References herein to:
(i)

a document, including this Deed, means such document as amended,
supplemented, extended, restated or novated from time to time;

(ii)

clauses and schedules are to clauses and schedules of this Deed;

(iii)

an Existing SSN Holder or a SUN Holder or a Related Party of an Existing
SSN or a SUN Holder is a reference to, as relevant, that party in its capacity
as a holder of the ultimate beneficial interests in the Existing SSNs and/or
the SUNs and in any other capacity with respect to the Existing SSNs, the
SUNs and the Restructuring, including (for the avoidance of doubt) as a
member of the Ad Hoc Group;

(iv)

any “Party” shall be construed so as to include its successors in title,
permitted assigns and permitted transferees;

(v)

the “Ad Hoc Group” includes, where the context requires, each member of
the Ad Hoc Group;

(vi)

a “person” includes any individual firm, company, corporation,
government, state or agency of a state or any association, or body (including
a partnership, trust, fund, joint venture or consortium), or other entity
(whether or not having separate legal personality) or two or more of the
foregoing;

(vii)

a “document” or any other “agreement” or “instrument” is a reference to
that document or other agreement or instrument as amended, novated,
supplemented, extended or restated;

(viii)

a “regulation” includes any regulation, rule, official directive, request or
guideline (whether or not having the force of law) of any governmental,
intergovernmental or supranational body, agency, department or regulatory,
self-regulatory or other authority or organisation;

(ix)

the words “include”, “including” and “in particular” shall be construed as
being by way of example only and shall not be construed, nor shall they
take effect, as limiting the generality of any preceding word(s);

(x)

a document being “signed” will include it being signed electronically; and

(xi)

a time of day is a reference to London time.

(b)

Section, Clause and Schedule headings are for ease of reference only and do not
affect the interpretation of this Deed.

(c)

Unless the context otherwise requires, the singular shall include the plural and vice
versa.

(d)
(i)

Subject to paragraphs (ii) and (iii) below and save where otherwise
expressly provided in this Deed, a person who is not a Party may not enforce
any of its terms under the Contracts (Rights of Third Parties) Act 1999 and,
notwithstanding any term of this Deed, no consent of any third party is
required for any amendment (including any release or compromise of any
Liability) or termination of this Deed.

(ii)

Notwithstanding the foregoing, the Released Parties who are not a Party
may each rely on and enforce Clause 2 (Releases) against any Party as if
such Released Parties were also a Party.

(iii)

The Ad Hoc Group’s Counsel and the Existing Group’s Counsel may
enforce the provisions of Clause 2 (Releases) as if they were a Party.

2

RELEASES

2.1

Subject to Clauses 2.1 and 2.3 below and to the extent permitted by law, each Party (other
than the Administrative Parties) hereby irrevocably and unconditionally releases, waives
and discharges, with effect from and subject to the occurrence of the Restructuring
Effective Time, each Released Party from any and all Claims and Liabilities that have or
may have arisen or may in the future arise in connection with any steps, acts or omissions
by or on behalf of such Released Party on or prior to the Restructuring Effective Time in
relation to the Restructuring, the Existing SSNs and the SUNs (including, without
limitation, any steps, acts or omissions for the purpose of achieving a restructuring
transaction with respect to the Group and participation in any discussions and negotiations
with stakeholders of the Group in any capacity, the execution of this Deed and the carrying
out of the steps and transactions contemplated herein in accordance with its terms)
(together, the “Released Claims”). For the avoidance of doubt, nothing in this Clause 2.1
shall release, waive or discharge a Released Party from any obligation it may have under
the Restructuring Implementation Deed or any other Restructuring Documents with respect
to any step or action required to be undertaken, or procured to be undertaken, by it on or
following the Restructuring Effective Date in accordance with the terms of the
Restructuring Implementation Deed or such Restructuring Documents.

2.2

The release referred to in Clause 2.1 shall not apply to (i) any Claim which a Party may be
entitled to bring against any Released Party or (ii) any Liability of a Party, in each case:
(a)

for fraud, wilful misconduct or gross negligence;

(b)

in respect of any report or advice provided, or duty of care owed, by an Adviser
Released Party to its client or any other person on which such client or other person
is entitled to rely;

(c)

in the case of a Director Released Party, for knowingly causing any member of the
Group to breach the terms of any Restructuring Document; and/or

(d)

in the case of Released Parties other than the Director Released Parties, under any
Restructuring Document to which such Released Party is party.

2.3

Notwithstanding Clause 2.1 above, any release granted to a Shareholder Related Party shall
be immediately and automatically revoked (without the need for any further action or
notification by any Party) if such Shareholder Related Party (or a person it controls) brings
any Claim (other than a Claim to enforce this Deed) in relation to the Restructuring, the
Existing SSNs or the SUNs against any other Released Party.

2.4

Each Party (other than each Administrative Party) acknowledges that it may later discover
facts in addition to or different from those which it presently knows or believes to be true
with respect to the subject matter of this Deed and, notwithstanding the foregoing, it is such
Party’s intention pursuant to this Clause 2 to fully and finally forever settle and release any

and all matters, disputes and differences, whether known or unknown, suspected or
unsuspected, which presently exist, may later exist or may previously have existed between
it and the Released Parties in respect of the Released Claims and that in furtherance of this
intention, the waivers, releases and discharges given in this Deed shall be and shall remain
in effect as full and complete general waivers, releases and discharges notwithstanding the
discovery or existence of any such additional or different facts.
3

RESERVATION OF RIGHTS

3.1

Except as expressly provided in this Deed, this Deed does not amend or waive any Party’s
rights under the Lock-Up Agreement, the Finance Documents, the Intercreditor
Agreement, the Restructuring Implementation Deed, the other Restructuring Documents
or any other document or agreement, or any Party’s rights as creditors of the Plan Member
or any member of the Group.

3.2

The Parties fully reserve any and all of their rights that are unaffected by this Deed.

4

SPECIFIC PERFORMANCE

4.1

Each Party agrees and acknowledges for the benefit of each other Party that:

5

(a)

damages may not be an adequate remedy for any breach of the terms of this Deed
by any Party; and

(b)

specific performance and/or relief to compel performance are appropriate remedies
for any such breach and any such remedies shall not be exclusive but shall be
cumulative and in addition to any other remedies available to any Party.

SUCCESSORS AND ASSIGNS
This Deed is intended to bind and inure to the benefit of the Parties and their respective
successors and permitted assigns.

6

COUNTERPARTS
This Deed may be executed in any number of counterparts, which may be delivered by
electronic mail in portable document format (pdf). This has the same effect as if the
signatures on the counterparts were on a single copy of this Deed.

7

PARTIAL INVALIDITY
If, at any time, any provision of this Deed is or becomes illegal, invalid or unenforceable
in any respect under any law of any jurisdiction:
(a)

neither the legality, validity or enforceability of the remaining provisions nor the
legality, validity or enforceability of such provisions under the law of any other
jurisdiction shall in any way be affected or impaired; and

(b)

the invalid provision shall be deemed to be replaced with a legal provision that is
as close as possible to the original.

8

GOVERNING LAW AND ENFORCEMENT

8.1

Governing Law
This Deed and any non-contractual obligations arising out of or in connection with it shall
be governed by and construed in accordance with English law.

8.2

Jurisdiction
(a)

The Parties agree that the English courts have exclusive jurisdiction to settle any
dispute in connection with this Deed or any non-contractual obligations arising out
of or in connection with it.

(b)

The Parties agree that the courts of England and Wales are the most appropriate
and convenient courts to settle any dispute in connection with this Deed. Each Party
irrevocably waives any right that it may have to object to an action being brought
in the courts of England and Wales, to claim that the action has been brought in an
inconvenient forum, or to claim that the courts of England and Wales do not have
jurisdiction.

THIS DEED HAS BEEN EXECUTED AND DELIVERED BY ALL THE PARTIES
HERETO ON THE DATE SPECIFIED ABOVE.

SCHEDULE 1
THE PARTIES
Part I
The Original Shareholder Parties
1.

Aspired Century Group Limited

2.

Crystal Bright Developments Limited

3.

Union Harvest Group Limited

Part II
The Obligors
1.

PizzaExpress Group Limited

2.

PizzaExpress International Holdings Limited

3.

PizzaExpress Operations Limited

4.

PizzaExpress Limited

5.

PizzaExpress (Restaurants) Limited

6.

PizzaExpress (Wholesale) Limited

7.

PizzaExpress Merchandising Limited

8.

Riposte Limited

9.

Agenbite Limited

10.

PandoraExpress 1 Limited

11.

PandoraExpress 2 Limited

12.

PandoraExpress 3 Limited

13.

PandoraExpress 4 Limited

14.

PandoraExpress 5 Limited

15.

PandoraExpress 7 Limited

16.

PizzaExpress (Franchises) Limited

17.

PizzaExpress (Jersey) Limited

18.

Bookcash Trading Limited

19.

Al Rollo Limited

20.

Hunton House Limited

21.

Roll&Shake Limited

SCHEDULE 2
MEMBERS OF THE AD HOC GROUP

1.

Bain Capital Credit, LP as investment advisor/manager on behalf of certain funds and/or
accounts

2.

CarVal Investors GB LLP (acting on behalf of CVI CVF IV Cayman Securities Ltd, CVI
CVF III Cayman Securities Ltd, CVI AV Cayman Securities LP, CVI AA Cayman
Securities LP, CVIC Cayman Securities Ltd and CarVal GCF Cayman Securities Ltd)

3.

Cyrus Capital Partners, L.P.

4.

Glendon Capital Management L.P., on behalf of certain of its managed funds and accounts

5.

Grace Bay III Holdings S.à r.l., HGC Holdings S.à r.l., Grace Bay IV Holdings S.à r.l. and
Tempus Holdings 57 S.à r.l.

6.

Melqart Asset Management (UK) Ltd

7.

Tresidor Investment Management LLP

SCHEDULE 14
NOTICE OF PROPOSED CLOSING DATE
To:

The Administrative Parties, the Plan Member, the Plan Company, the Ad Hoc
Group, the Administrative Parties and the New Money Facility Noteholders
(by email to [●])

Copy to:

Existing Group’s Counsel (via penzance@kirkland.com) and Ad Hoc Group’s
Counsel (via projectwheel.lwteam@lw.com)

From:

The Information Agent
(by email to [●])

Date:
PizzaExpress Financing 2 plc - Restructuring Implementation Deed
dated [●] (the “Restructuring Implementation Deed”)
1.

We refer to the Restructuring Implementation Deed. This notice is served pursuant to
Clause 7.2(a) of the Restructuring Implementation Deed. Terms defined in the
Restructuring Implementation Deed have the same meaning in this notice.

2.

The Information Agent confirms that it has received confirmation from the Majority Plan
Creditors, the Plan Company, BidCo and (only to the extent that such Closing Conditions
Precedent are for their direct benefit) the Administrative Parties that each of the conditions
in Schedule 2 (Closing Conditions Precedent) to the Restructuring Implementation Deed
has been satisfied or, if applicable, waived (with the consent of the Majority Plan Creditors
and (to the extent that the relevant Closing Conditions Precedent are for their direct benefit)
the Administrative Parties) or is otherwise reasonably expected to be satisfied on the
Closing Date, and each Closing Step is reasonably expected to be completed on the Closing
Date.
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PART G FINANCIAL INFORMATION OF THE GROUP
This Explanatory Statement incorporates by reference the Group’s financial results for the 52 weeks
ending December 31, 2017 and December 30, 2018, each of which are available at
https://corporate.pizzaexpress.com/bondholder-login.aspx (the “Financial Statements” of the Group).
The Group presents below its preliminary financial results for the 52 weeks ending December 29, 2019
and the 26 weeks ending 28 June 2020. This preliminary financial information has not been audited,
reviewed or compiled, nor have any procedures been performed, by our independent auditors with
respect thereto. Accordingly, you should not place undue reliance on it, and no opinion or any other
form of assurance is provided with respect thereto. This preliminary financial information has been
prepared using the same basis of accounting as the Group used for its audited financial statements as at
and for the 52 weeks ending December 30, 2018 and is based upon a number of assumptions and
judgments that are subject to inherent uncertainties and is not intended to be a comprehensive statement
of our financial or operational results for the period. Accordingly, the preliminary financial information
for the period presented below is subject to the completion of the results for the period (including the
applicable audit) and may change and those changes may be material.
Like-for-like (lfl) sales growth, EBITDA and EBITDA margin (the “Non-IFRS Measures”) are not
measurements of performance under IFRS. You should not consider the Non-IFRS Measures as an
alternative to (i) operating profit or profit from continuing activities (as determined in accordance with
IFRS) or as any other measure of our operating performance, (ii) cash flows from operating, investing
and financing activities or as any other measure of our ability to meet our cash needs or (iii) any other
measures of performance under IFRS. Our management uses the Non-IFRS Measures to calculate
operating performance in presentations to our board of directors and as a basis for strategic planning
and forecasting, as well as monitoring certain aspects of our performance. We present the Non-IFRS
Measures because we believe that they and similar measures are widely used by certain investors,
securities analysts and other interested parties as supplemental measures of performance. The NonIFRS Measures may not be comparable to other similarly titled measures of other companies and have
limitations as analytical tools and should not be considered in isolation.
Prior to the Restructuring Effective Date, and for all periods that financial statements are presented or
incorporated by reference herein, the Plan Company was a wholly owned subsidiary of the Plan
Member. Each of the Plan Company and Plan Member are holding companies and do not conduct any
operating activities. This Explanatory Statement does not include, or incorporate by reference, any
financial statements of Bidco SPV or Holdco SPV. The Plan Company believes the material differences
between the consolidated financial statements of the Plan Member and the consolidated financial
information of the Plan Company (if such financial information was to be prepared), in each case as at
June 30, 2020, would be the aggregate principal amount of the SUNs would not be included in the Plan
Company’s financial information (however, as the proceeds of the SUNs were on lent to the Plan
Company, the Plan Company’s financial information would include shareholder loan liabilities in the
amount of the aggregate principal amount of the SUNs, plus accrued and unpaid interest). The financial
statements presented or incorporated by reference herein do not give any pro forma effect to the
Restructuring.
Following the Restructuring, Bidco SPV and Holdco SPV will prepare consolidated financial
statements, which will incorporate the results of the Bidco Group. Both Bidco SPV and Holdco SPV
were incorporated for the purpose of facilitating the Restructuring. As at the date of this Explanatory
Statement, Bidco SPV and Holdco SPV do not conduct any operating activities, hold any assets (other
than any shares in any subsidiary) or have any material liabilities.
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This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
Accordingly, you should not place undue reliance on it, and no opinion or any other form of assurance is provided with respect thereto. This preliminary financial information
has been prepared on a going concern basis of accounting. This preliminary financial information is subject to the completion of the results for the period and
1
may change and those changes may be material.
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Operating and financial review
For the 26 weeks ended 28 June 2020

Operating review
During the 26-week period ended 28 June 2020, Group revenue declined by £143.5m (53.2%), with like-for-like*
(“LFL”) decline of 54.9% (decline of 55.0% at constant currency rates). Group EBITDA* declined by £25.5m
(78.6%) and EBITDA margin declined 650bps to 5.5%.
It should be noted that, as a result of the adoption of IFRS 16 from 30 December 2020, the condensed consolidated
statement of comprehensive income is presented under two different accounting standards. The unaudited
balances for the 26 weeks ended 28 June 2020 are presented under the new IFRS 16 standard, while the
unaudited balances for the 26 weeks ended 30 June 2019 are presented under the previous standard IAS 17.
There is no restatement of prior period balances. Appendix 1 on page 27 of this interim financial report displays
the proforma condensed consolidated statement of comprehensive income entirely under the previous standard,
IAS 17.
Beginning in January 2020, the coronavirus pandemic (“COVID-19”) has significantly impacted the Group’s
businesses in the UK & Ireland and in the International segment. Since March 2020, the UK & Ireland operations
have been materially impacted. Dine-in operations were temporarily closed in the 456 wholly owned restaurants
across the United Kingdom following the UK Government’s order on March 20, 2020 requiring the immediate
closure of all restaurants, pubs, cafes and similar venues in response to the crisis. In addition, the voluntary
decision was made to temporarily close dine-in operations in the 19 company-owned restaurants in Ireland
operating under the Milano brand at the same time. Very shortly afterwards, the Group closed the UK and Ireland
estate for delivery, takeaway and click and collect orders. On 28 May, 13 London sites opened for dine-out sales
and plans were put in place to begin the opening of the estate for dine-in.
During the 26-week period, five new wholly owned sites opened as well as one international franchise site, while
18 sites were closed. As at 28 June 2020 the UK & Ireland estate stood at 473 restaurants.
Revenue in the International segment declined by 36.4% in the period (37.2% at constant currency rates), with
LFL sales showing decline of 34.8% (35.6% decline at constant currency rates). EBITDA increased by £0.6m with
margin falling by 510bps to 7.8% due to the segment being significantly impacted by COVID-19. In the period the
wholly owned estate increased by three, with new sites in Mainland China, Hong Kong and UAE being offset by
closures in Mainland China. Net of closures, the International estate stood at 153 at the end of the period.
Financial review
Operating cash outflow in the period was £33.6m and the cash balance held at 28 June 2020 was £46.6m (29
December 2019: £53.7m). In April 2020, the Group secured a new £70m facility (the “Super Senior Facility”) which
repaid and cancelled the Group’s RCF and £10m super senior loan, provided by an affiliate of Hony Capital (the
“Hony Loan”), both of which were due to mature in August 2020. The new facility also provides incremental liquidity
to the Group. The Super Senior Facility is due to mature in April 2022 with a springing maturity two weeks before the
scheduled maturity of any third-party material financial indebtedness (including the Senior Secured Notes) to the
extent such indebtedness is not refinanced, replaced or otherwise extended.
The principle value of external debt of £665m matures in August 2021 (£465m) and August 2022 (£200m), with
shareholder debt of £538.2m (including accrued interest) maturing in August 2024. The interest on the shareholder
debt rolls up until maturity and is therefore non-cash. The Revolving Credit Facility drawn down in the prior periods
is no longer available since the Super Senior Facility was secured.
At 28 June 2020, Adjusted Net Debt* stood at £708.9m and Adjusted EBITDA* was £15.5m giving an Adjusted
Net Debt: Adjusted EBITDA ratio of 45.7x. This compares with 8.7x at the end of the previous financial year (29
December 2019) and 6.5x at the time of the original acquisition of the Group by Hony Capital in August 2014.
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Operating and financial review (continued)
For the 26 weeks ended 28 June 2020

Post balance sheet events
Following the easing of restrictions, the Group has begun the process of opening the estate. As of 25 August, 342
sites are now open for dine-in. Substantially all of the estate is expected to be open by the end of September.
On 4 August, the Group announced a significant financial and operational restructuring transaction. An
agreement has been reached with certain secured creditors and majority shareholder, Hony Capital, for a
holistic recapitalisation and restructuring transaction which will significantly strengthen the Group and provide
funding to deliver its future growth plan.
The planned restructuring will both address the unprecedented challenges presented by COVID-19 and deliver
a more robust balance sheet to support PizzaExpress’ future growth.
The transaction comprises a number of inter-conditional steps:
•

a restructuring involving a significant de-leveraging of the Group’s external debt, from £735 million to
£319 million; extension of maturities; and potentially the transfer of majority ownership of the Group to
its secured noteholders;

•

a major recapitalisation with the provision of up to £144 million of committed new facilities (included in
the de-leveraging referenced above), to support the future development of the Group’s business;

•

a resetting of the Group’s UK leasehold obligations through a company voluntary arrangement (‘CVA’);
and

•

the divestment of the Group’s mainland China business.

The Group has also engaged Lazard & Co., Limited to advise in connection with a competitive sale process
relating to the Group. The Sale Process is being run independently of the other aspects of the transaction to
identify third party interest in an acquisition of the Group (or all or substantially all of the assets of the Group).
The transaction is expected to close in November 2020.
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Condensed consolidated statement of comprehensive income
For the 26 weeks ended 28 June 2020

Note

Revenue
Cost of sales
Gross profit
Operating expenses
EBITDA
Share based payment charge
Exceptional items
Depreciation and amortisation
Operating (loss)/profit
Loss on disposal of fixed assets
Reassessment of Right-of-use
Asset
EBIT
Net interest payable and similar
charges
Loss on ordinary activities before
taxation
Taxation
Loss for the period

Unaudited
Unaudited
26 weeks ended
26 weeks ended
28 June 2020
30 June 2019
UK & Ireland International
Total UK & Ireland International
Total
£000
£000
£000
£000
£000
£000

2

3

90,624
(75,839)
14,785
(13,925)
860
(203)
(1,654)
(23,693)
(24,690)
(3,823)
2,782
(25,731)

4

6

Other comprehensive loss:
Items that may b e reclassified to profit or loss
Currency translation differences
Total comprehensive loss for the period

35,536
(30,249)
5,287
787
6,074
(92)
(14,129)
(8,147)
(560)
795
(7,912)

126,160
(106,088)
20,072
(13,138)
6,934
(295)
(1,654)
(37,822)
(32,837)
(4,383)

213,800
(165,888)
47,912
(16,949)
30,963
(250)
(11,174)
19,539
(68)

55,860
(46,933)
8,927
(7,471)
1,456
(74)
(5,895)
(4,513)
(59)

269,660
(212,821)
56,839
(24,420)
32,419
(324)
(17,069)
15,026
(127)

3,577

-

-

-

(33,643)

19,471

(4,572)

14,899

(63,136)

(47,993)

(96,779)

(33,094)

84
(96,695)

(280)
(33,374)

1,542
(95,153)

(199)
(33,573)

It should be noted that, as a result of the adoption of IFRS 16 from 30 December 2019, the condensed consolidated
statement of comprehensive income is presented under two different accounting standards. The unaudited
balances for the 26 weeks ended 28 June 2020 are presented under the new IFRS 16 standard, while the
unaudited balances for the 26 weeks ended 30 June 2019 are presented under the previous standard IAS 17.
There is no restatement of prior period balances. Appendix 1 on page 27 of this interim financial report displays
the proforma condensed consolidated statement of comprehensive income entirely under the previous standard,
IAS 17.
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Condensed consolidated statement of financial position
As at 28 June 2020

Note
Non-current assets
Intangible assets
Property, plant and equipment
Right of use assets
Trade and other receivables falling due after
more than one year
Deferred tax asset
Investments
Current assets
Inventories
Trade and other receivables
Corporation tax debtor
Cash and cash equivalents
Current liabilities
Trade and other payables
Corporation tax creditor
Current lease liability
Borrowings
Net current liabilities
Total assets less current liabilities
Non-current liabilities
Borrowings
Provisions for liabilities
Deferred tax liability
Non-current lease liability
Net liabilities
Equity
Called up share capital
Share premium
Accumulated losses
Total equity

7
8
9

10

11

12

Unaudited
28 June 2020
£000

Unaudited
29 December 2019
£000

620,637
195,088
276,614

621,290
203,768
-

6,637

6,292

16,444
209
1,115,629

206
831,556

11,297
34,533
72
46,604
92,506

11,666
34,956
405
53,700
100,727

(94,591)
(58)
(41,411)
(136,060)
(43,554)
1,072,075

(107,205)
(385)
(20,000)
(127,590)
(26,863)
804,693

13
14
15

(1,264,684)
(1,883)
(107,024)
(321,116)
(1,694,707)
(622,632)

(1,171,996)
(2,337)
(96,747)
(1,271,080)
(466,387)

16

50
4,450
(627,132)
(622,632)

50
4,450
(470,887)
(466,387)

13
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Condensed consolidated statement of changes in equity
For the 26 weeks ended 28 June 2020

Called up share capital
£000
At 31 December 2018
50
Loss for the financial period
Share based payment charge
Currency translation differences
At 29 December 2019 (unaudited)
50

Share premium
£000
4,450
4,450

Accumulated losses
£000
(116,832)
(352,568)
336
(1,823)
(470,887)

Total equity
£000
(112,332)
(352,568)
336
(1,823)
(466,387)

Called up share capital
£000
At 30 December 2019
50
Adjustments on transition to IFRS 16
Loss for the financial period
Share based payment charge
Currency translation differences
At 28 June 2020 (unaudited)
50

Share premium
£000
4,450
4,450

Accumulated losses
£000
(470,887)
(61,301)
(96,695)
209
1,542
(627,132)

Total equity
£000
(466,387)
(61,301)
(96,695)
209
1,542
(622,632)
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Condensed consolidated cash flow statement
For the 26 weeks ended 28 June 2020

Unaudited
26 weeks ended
28 June 2020
£000

Unaudited
26 weeks ended
30 June 2019
£000

Cash flows from operating activities
Loss for the financial period
Share based payment charge
Depreciation and amortisation
Reassessment of right of use asset
Taxation (credit) / charge
Net finance expense
Loss on disposal of assets
Decrease in inventory
Increase in trade and other receivables
Decrease in trade and other payables
Increase in provisions
Net foreign exchange (loss) / gain
Net cash inflow from operations

(96,695)
295
37,822
(3,578)
(84)
63,136
4,383
609
(8,581)
(2,918)
197
(166)
(5,580)

(33,374)
324
17,069
280
47,993
127
207
(1,449)
(4,889)
192
125
26,605

Taxation paid
Interest paid
Net cash inflow from operating activities

21
(28,046)
(33,605)

(1,670)
(24,163)
772

Cash flows from investing activities
Purchase of property, plant and equipment and ROU assets
(Outflow) / inflow on disposal of property, plant and equipment

(10,030)
(287)

(11,388)
59

Purchase of intangible assets
Purchase of shares
Interest received
Net cash outflow from investing activities

(238)
(3)
105
(10,453)

(85)
(12)
71
(11,355)

Cash flows from financing activities
Loan notes issued
Principal elements of lease payments
Other borrowings drawn down
Debt issue costs
Net cash inflow from financing activities

68,334
(9,862)
(20,000)
(2,097)
36,375

Net decrease in cash and cash equivalents
Cash and cash equivalents at the beginning of the period
Exchange gain/(loss) on cash and cash equivalents
Cash and cash equivalents at the end of the period

(7,683)
53,700
587
46,604

(10,583)
47,934
(228)
37,123
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PIZZAEXPRESS FINANCING 1 PLC
Notes to the interim financial report
1

Accounting policies

This financial information is the unaudited condensed consolidated interim financial information (hereafter the
'Interim Financial Information’) of PizzaExpress Financing 1 plc (the “Company”) and its subsidiaries (collectively,
the “Group”) for the 26-week period ended 28 June 2020 as required by the Offering Memorandum for the Senior
Secured and Senior Notes dated 24 July 2014.
Basis of preparation
This Interim Financial Information contains condensed financial information for the 26 weeks ended 28 June 2020
and should be read in conjunction with the Annual Report and Consolidated Financial Statements for the period
ended 29 December 2019 for PizzaExpress Financing 2 plc and its subsidiaries (the “Annual Report 2019”),
which were prepared in accordance with International Financial Reporting Standards as adopted by the European
Union and which will soon become available.
This Interim Financial Information has been prepared applying consistent accounting policies to those applied by
in the Annual Report 2019, with the exception of IFRS 16, with the condensed consolidated statement of
comprehensive income presented in a non-statutory format.
l
This Interim Financial Information does not constitute statutory accounts for the Group within the meaning of
sections 434(3) and 435(3) of the Companies Act 2006.
The Annual Report 2019 will be delivered to the Registrar of Companies in due course. The Annual Report 2019
and the report of the independent auditors has yet to be finalised.
Going concern
The Directors note that as at 28 June 2020, the Group is in a net liabilities position of £622.6m (as at 29 December
2019: £466.4) and a net current liabilities position of £43.6m (as at 29 December 2019: £26.9m). The Directors
note that the first repayments of the Group’s borrowings of £1,215.1m (period ended 29 December 2019:
£1,192.0m) are due in August 2021.
To improve the Group’s liquidity, the Group secured a new £70m super senior term loan facility (the “Super Senior
Facility”) in April 2020. The proceeds of the Super Senior Facility have been used to repay in full and cancel the
Group’s (i) £20 million super senior revolving credit facility; and (ii) £10 million super senior term facility with Hony
Capital, which in each case were due to mature in August 2020. Over and above this, the Super Senior Facility
provides incremental liquidity to the Group and will be used to fund general corporate and working capital
requirements.
The agreement of the Super Senior Facility was the first step in a wider refinancing of the Group. On 4 August,
the Group announced a significant financial and operational restructuring transaction. An agreement has been
reached with certain secured creditors and majority shareholder, Hony Capital, for a holistic recapitalisation and
restructuring transaction which will significantly strengthen the Group and provide funding to deliver its future
growth plan.
The Directors consider it is appropriate to prepare these Interim Financial Statements on a going concern basis.
Cash flow forecasts of the Group are closely monitored on a regular basis to ensure that the Group has sufficient
cash to meet its liabilities as they fall due. In preparing these Interim Financial Statements the Directors have
reviewed these cash flow forecasts for the following 12 months from the date of approval of these Interim Financial
Statements and consider that these appropriately demonstrate the ability of the Group to meet its obligations for
the foreseeable future. Board-approved budgets are prepared on a rolling basis covering a five-year period and
in making their assessment of going concern, the Directors have taken into account the most recently approved
Five-Year Plan as well as reviewing an appropriate sensitivity analysis thereon, which demonstrate that the Group
is able to operate as a going concern.
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Notes to the interim financial report

1

Accounting policies (continued)

Going concern (continued)
The Directors regularly review the risks facing the business and, where appropriate, adjust the strategy of the
business accordingly. The Directors consider that the Group is well placed to mitigate the risks that it faces. The
Directors have also considered the impact on going concern of the global pandemic of COVID-19 occurring post
year end. It is not yet possible to fully quantify the likely impact of the outbreak, but it will have a material impact
on the Group in 2020. The Directors have reviewed cash flow forecasts that take into account their view, at the
date of these Interim Financial Statements, of the most likely impact of the outbreak and these cash flow forecasts
show that the Group will be able to continue in business by significantly reducing operating costs, using
government initiatives, and removing any discretionary spend, including delaying capital expenditure. As such,
these Interim Financial Statements have been prepared on a going concern basis.
The principal accounting policies used in the preparation of the Interim Financial Information are as follows:
New accounting standards
The Group had adopted the following new standard in the period:
IFRS 16 is effective for annual periods beginning on or after 1 January 2019 and requires lessees to recognise
right of use assets and lease liabilities on the statement of financial position for all leases, except short-term and
low value asset leases. There were no other new standards effective from 30 December 2019.
On transition to IFRS 16, the Group recognised an additional £287,065,000 of right-of-use assets and
£357,813,000 of lease liabilities, with the difference being recognised within retained earnings. The Group
transitioned to IFRS 16 in accordance with the modified retrospective approach and hindsight has been used over
all in-contract lease options, comparative figures have therefore not been adjusted. Additionally, on transition initial
direct costs were excluded in accordance with IFRS 16.C10 (d). Non-property leases with 12 months or less
remaining at transition have been treated as short-term leases and not included in the calculation on transition in
accordance with IFRS
On transition, the Group has also elected to adopt the practical expedient under IFRS 16.15 allowing it to recognise
both lease and non-lease components according to IFRS 16.
The off-balance sheet lease obligations as of 29 December 2019 are reconciled as follows to recognised lease
liabilities as of 30 December 2020:
Reconciliation of lease liabilities pursuant to IFRS 16:
£000
Operating lease obligations at 29 December 2019
Discounting
Lease liabilities 30 December 2019

520,773
(162,960)
357,813

The lease liabilities were discounted at a derived incremental borrowing rate as at 30 December 2019. The Group
has opted to apply a single discount rate to a portfolio of leases with reasonably similar characteristics.
Summary of New IFRS16 accounting policies
The Group as Lessee
Prior to 30 December 2019 rentals paid under operating leases were charged to the statement of comprehensive
income on a straight-line basis over the term of the lease. The benefits of lease incentive, including rent-free
periods and landlord contributions, were taken to the Statement of comprehensive income on a straight-line basis
over the lease term.
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1

Accounting policies (continued)

Summary of New IFRS16 accounting policies (continued)
Under the new standard the Group as lessee recognises in the statement of financial position a right-of-use asset
and a lease liability at the lease commencement date. The lease liability is initially measured at present value of
the lease payments that are not paid at the commencement date, discounted at the Group’s incremental borrowing
rate. Lease liabilities are split into principal and interest portions, using the effective interest method, and include
fixed payments and variable payments based on an index or rate, including those variable payments which are
fixed in substance, less lease incentives receivable. Where, on transition, the lease commencement date has
already occurred, the commencement date is deemed to be the date that the ultimate controlling party acquired
the Group.
The right-of-use asset is measured at cost and is depreciated on a straight-line basis over the lease term or, if it
is shorter, over the useful life of the leased asset. The Group also assesses the right-of-use asset for impairment
when such indicators exist. Right-of-use assets comprise the following:
•
The amount of the initial measurement of lease liability;
•
Any lease payments made at or before the commencement date less any lease incentives received;
•
Any initial direct costs; and
•
Restoration costs.
Subsequent to initial measurement, the liability will be reduced for payments made and increased for interest.
The liability is remeasured to reflect any reassessment or modification, or if there are changes in in-substance
fixed payments. A corresponding adjustment is reflected in the right-of-use asset.
Short-term and low value non-property leases are recognised on a straight-line basis over the lease term as an
expense in the statement of comprehensive income in accordance with IFRS 16.6.
The Group accounts for each lease component and any associated non-lease components as a single lease
component in accordance with IFRS 16.15.
The Group as lessor
The Group’s accounting policy under IFRS 16 has not changed from the comparative period. Rentals received
under operating leases are credited to the statement of comprehensive income on a straight-line basis over the
term of the lease.
Significant judgment: discount rates applied to leases
In order to calculate the minimum present value of lease liabilities the Group applies a discount rate which is the
Group’s incremental borrowing rate (IBR). These will depend on the territory of the relevant lease. Judgement is
applied in determining how to derive the components of the IBR.
Critical accounting estimates and areas of judgment
The preparation of the Interim Financial Statements in conformity with IFRS requires management to make estimates
and assumptions that affect the application of policies and reported amounts of assets, liabilities, income, expenses
and related disclosures. The estimates and underlying assumptions are based on historical experience and other
relevant factors. This approach forms the basis of making the judgments about carrying values of assets and liabilities
that are not readily apparent from other sources. Actual results may differ from these estimates.
The estimates and underlying assumptions are reviewed on an ongoing basis. Changes in accounting estimates
may be necessary if there are changes in the circumstances on which the estimate was based or as a result of new
information. Such changes are recognised in the period in which the estimate is revised.
The key assumptions about the future and key sources of estimation uncertainty that have a risk of causing a
material adjustment to the carrying value of assets and liabilities within the next 12 months are described below.
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Accounting policies (continued)

Critical accounting estimates and areas of judgment (continued)
Significant estimate: key assumptions used for value in use and fair value less costs to sell calculations
The Group tests its indefinite life intangible assets for impairment annually by reference to value in use or fair
value less costs to sell. This is calculated based on Board approved budgets covering a five-year period. After
this five-year period the cash flows are continued into perpetuity using a growth rate specific to the market. The
key assumptions are discount rate, long term growth rate and forecast cash flows (including number of new site
openings). Long term growth rates are based on external research demonstrating expected long-term growth for
each of the markets to which the asset relates. Further details on the inputs into the goodwill impairment reviews
are included in note 7.
Tangible assets and finite life intangible assets are reviewed annually for indications of impairment. Where there
is an indication of impairment, value in use is calculated for the cash generating unit using the same methodology
as above.
The key assumptions about the future and key sources of estimation uncertainty that have a risk of causing a
material adjustment to the carrying value of assets and liabilities in more than 12 months are described below.
Significant estimate: useful lives of tangible assets
Depreciation is provided in order to write down to estimated residual values the cost of each asset over its
estimated useful economic life. These useful economic lives require the use of management judgment. These
estimates are regularly reviewed. Note 7 provides details on the depreciation recognised in the current and
comparative period.
Significant judgment: indefinite life intangible assets
Management judgment is required to determine whether intangible assets other than goodwill should be amortised
or not. Intangible assets should not be amortised if they are considered to have an indefinite useful life. Note 11
of the Annual Report 2019 provides further details on the Group's indefinite useful life assets.
Basis of consolidation
The consolidated financial statements of the Group incorporate the financial statements of the Company and those
entities controlled by the Company. The accounting reference date for the Group is 31 December and the financial
statements are prepared to the Sunday falling nearest this date each year.
Subsidiaries
Subsidiaries are all entities over which the Group has control. The Group controls an entity when the Group is
exposed to, or has rights to, variable returns from its involvement with the entity and has the ability to affect those
returns through its power over the entity. Subsidiaries are fully consolidated from the date on which control is
transferred to the Group. They are deconsolidated from the date that control ceases. Acquisition related costs are
expensed as incurred.
Intra-Group transactions, balances, and unrealised gains and losses on transactions between Group companies
are eliminated on consolidation.
All subsidiaries other than PizzaExpress (Hong Kong) Limited and PizzaExpress Singapore PTE Limited have
coterminous accounting reference dates of 31 December, and those incorporated in the UK, Ireland and UAE
prepare statutory financial statements to the Sunday falling nearest to their accounting reference date.
PizzaExpress (Hong Kong) Limited and PizzaExpress Singapore PTE Limited have accounting reference dates
of the closest Sunday to 31 December.
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Accounting policies (continued)

Business combinations
All acquisitions are accounted for using the acquisition method of accounting. The cost of an acquisition is the
aggregate of the fair values of the assets transferred, liabilities incurred or assumed, and equity instruments
issued.
Costs directly relating to an acquisition are expensed to the statement of comprehensive income. The identified
assets and liabilities and contingent liabilities are measured at their fair value at the date of acquisition. The excess
of the fair value of consideration to acquire the business over the aggregate fair value of the Group's share of the
net identified assets and liabilities is recorded as goodwill.
Revenue
Revenue represents net invoiced sales of restaurants (including food and beverages and both dine-in and delivery
sales), royalties from retail sales, sales of dough products and franchise fees, all excluding value added tax.
Revenue from restaurant sales is recognised when the goods or services have been delivered to the customer.
Revenue is recognised net of discounts provided. Revenue from vouchers and gift cards is recognised on
redemption. If the Group does not expect all such vouchers or gift cards to be redeemed, revenue in respect of
these is recognised based on the historical pattern of redemption. If there is not sufficient information to predict
whether the Group will be entitled to such revenue, then it is recognised on expiry of the voucher / gift card. A
contract liability is recognised for any gift cards or vouchers outstanding at the statement of financial position date,
adjusted for all such vouchers and gift cards which are not expected to be redeemed.
Royalties from retail sales and franchise fees are recognised in revenue in line with the underlying sales of the
retail products / franchisee. Revenue from such arrangements is mainly based on these underlying sales however
in situations where fees are received for distinct performance obligations, revenue is recognised once these have
been fulfilled.
Revenue from the sale of dough products is recognised on despatch, as this is when control transfers to the third
party.
Allocation of costs
Cost of sales includes the cost of goods sold, direct labour costs and restaurant overheads. Administrative
expenses include central and area management, administration and head office costs.
Holiday pay accrual
A liability is recognised to the extent of any unused holiday pay entitlement which is accrued at the statement of
financial position date and carried forward to future periods. This is measured at the undiscounted salary cost of
the future holiday entitlement so accrued at the statement of financial position date.
Property, plant and equipment
Tangible fixed assets are stated at original historical purchase cost less accumulated depreciation.
Cost includes the original purchase price of the asset and the costs attributable to bringing the asset to its working
condition for its intended use.
Depreciation is provided at the following annual rates in order to write down the cost of each asset over its
estimated useful economic life on a straight-line basis:
Equipment
Furniture and fittings

20% per annum
10% per annum

Short leasehold improvements are depreciated over the length of the lease, which is generally between three and
25 years depending on geographical location, except where the anticipated renewal or extension of the lease is
sufficiently certain so that a longer estimated useful life is appropriate.
This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
Accordingly, you should not place undue reliance on it, and no opinion or any other form of assurance is provided with respect thereto. This preliminary financial information
has been prepared on a going concern basis of accounting. This preliminary financial information is subject to the completion of the results for the period and
may change and those changes may be material.
13

PIZZAEXPRESS FINANCING 1 PLC
Notes to the interim financial report

1

Accounting policies (continued)

Property, plant and equipment (continued)
Assets under construction include tangible fixed assets acquired for restaurants under construction including costs
directly attributable to bringing the asset into use. Assets are transferred to short leasehold, equipment or furniture
and fittings when the restaurant opens. No depreciation is provided on assets under construction as these assets
have not been brought into working condition for intended use by the Group.
Intangible assets (excluding goodwill and brand)
Intangible assets are initially recognised at cost. After recognition, under the cost model, intangible assets are
measured at cost less any accumulated amortisation and any accumulated impairment losses.
Amortisation is provided at the following annual rates in order to write down to estimated residual values the cost
of each asset over its estimated useful economic life on a straight-line basis:
Computer software
Trademarks

5 – 15 years
Life of trademark

Goodwill and brand
Goodwill arising on consolidation represents the excess of consideration transferred over the interest in the net
fair value of the net assets acquired. Brand values arising on consolidation relate to externally acquired, separable
brand names and are valued at the date of acquisition.
An impairment review is carried out annually for goodwill and indefinite life brand values, or when circumstances
arise that may indicate an impairment is likely. The carrying value of the goodwill allocated to each group of cash
generating units is compared to its recoverable amount being the higher of its value in use and its fair value less
costs to sell. Any impairment is charged immediately to the consolidated statement of comprehensive income.
Exceptional items
Exceptional items are material items of income and expense that, because of the unusual nature and expected
infrequency of the events giving rise to them, merit separate presentation to allow an understanding of the Group’s
underlying financial performance.
Pensions
Contributions to defined contribution personal pension schemes are charged to the statement of comprehensive
income in the period in which they become payable.
Taxation
The tax expense represents the sum of current tax and deferred tax.
Current taxation
Current tax payable is based on taxable profit for the period which differs from accounting profit as reported in
the statement of comprehensive income because it excludes items of income or expense that are taxable or
deductible in other years and those items never taxable or deductible. The Group’s liability for current tax is
measured using tax rates that have been enacted or substantively enacted by the reporting date.
Deferred taxation
Deferred tax is the tax expected to be payable or recoverable on differences between the carrying amount of
assets and liabilities in the consolidated financial statements and the corresponding tax base used in the
computation of taxable profit and is accounted for using the balance sheet liability method.
Deferred tax liabilities are recognised for all taxable temporary differences and deferred tax assets are recognised
to the extent that it is probable that future taxable profits will be available against which deductible temporary
differences can be utilised. Such assets and liabilities are not recognised if the temporary difference arises from
the initial recognition of goodwill or from the initial recognition (other than in a business combination) of other
assets and liabilities in a transaction which affects neither the taxable profit nor the accounting profit.
This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
Accordingly, you should not place undue reliance on it, and no opinion or any other form of assurance is provided with respect thereto. This preliminary financial information
has been prepared on a going concern basis of accounting. This preliminary financial information is subject to the completion of the results for the period and
may change and those changes may be material.
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Accounting policies (continued)

Taxation (continued)
Deferred tax is calculated at the substantively enacted tax rates at the balance sheet date that are expected to
apply to the period when the asset is realised, or the liability is settled. Deferred tax is charged or credited in
comprehensive income, except when it relates to items credited or charged directly to equity, in which case the
deferred tax is dealt with in equity, or items charged or credited directly to other comprehensive income, in which
case the deferred tax is also recognised in other comprehensive income.
Deferred tax assets and liabilities are offset when there is a legally enforceable right to set off current tax assets
and liability and when the Group intends to settle its current tax assets and liabilities on a net asset basis.
Inventories
Inventories are valued at the lower of cost and net realisable value. Cost is based on the purchase cost on a firstin, first-out basis. Inventories comprises food and drink and items that are utilised in the rendering of services to
customers.
Rebates receivable from suppliers
Where a rebate agreement with a supplier covers more than one period the rebates are recognised in the financial
statements in the period in which they are earned.
Foreign currency
The Group’s presentational currency is GBP. Transactions denominated in foreign currencies are recorded at the
spot rate applicable at the date of the transaction. Monetary assets and liabilities expressed in foreign currencies
held at the statement of financial position date are translated at the closing rate. The resulting exchange gain or
loss is dealt with in the statement of comprehensive income and presented within operating expenses. The results
of foreign subsidiaries are translated at the average rate. The statements of financial position of foreign
subsidiaries are translated at the closing rate. The resulting exchange differences are dealt with through reserves
and are reported in other comprehensive income.
Cash and cash equivalents
Cash and cash equivalents comprise cash at bank and in hand, including credit and debit card receipts awaiting
clearance into a Group bank account, and short-term deposits with an original maturity of less than three months.
Financial instruments
Financial assets and financial liabilities are recognised when the Group has become a party to the contractual
provisions of the instrument. Financial instruments are de-recognised when they are discharged or when the
contractual terms expire. The Group's accounting policies in respect of financial instruments transactions are
explained below:
Financial assets
Financial assets comprise cash and cash equivalents and trade and other receivables. The Group classifies all of
its financial assets as assets at amortised cost as they are held within a business model with the objective to
collect contractual cash flows and these contractual cash flows represent ‘solely payments of principal and
interest’ on the principal amount outstanding (the ‘SPPI criterion’). They are initially recognised at fair value plus
transaction costs that are directly attributable to their acquisition or issue and are subsequently carried at
amortised cost using the effective interest rate method, less provision for impairment.
Impairment provisions are recognised using an expected credit loss approach. The expected credit loss is the
difference between the cash flows that are due to the Group in accordance with the contract and the cash flows
that the Group expects to receive discounted at the original effective interest rate. In calculating the expected
credit loss rates, the Group considers historical loss rates for each category of customers and adjusts for forwardlooking macroeconomic data. The Group used the simplified expected credit loss model (the lifetime expected
loss allowance) for receivables that do not have a significant financing component. Any short-term trade
receivables are assumed to not have a significant financing component.
This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
Accordingly, you should not place undue reliance on it, and no opinion or any other form of assurance is provided with respect thereto. This preliminary financial information
has been prepared on a going concern basis of accounting. This preliminary financial information is subject to the completion of the results for the period and
may change and those changes may be material.
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Accounting policies (continued)

Financial instruments (continued)
Financial liabilities
Financial liabilities comprise borrowings and trade and other payables. The Group classifies all of its financial
liabilities as liabilities at amortised cost. Financial liabilities at amortised cost are initially recognised at fair value
net of any transaction costs directly attributable to the issue of the instrument.
The Group does not hold or issue derivative financial instruments for trading purposes.
Provisions
Provisions are recognised when the Group has a present legal obligation as a result of a past event which it is
probable will result in an outflow of economic benefits that can be reliably estimated. Where the effect of the time
value of money is material, the provision is based on the present value of future outflows, discounted at a riskfree discount rate.
Share-based payments
The Group operates share schemes under which shares and share options are granted to certain employees. The
schemes meet the definition of equity-settled and cash-settled share-based payment schemes. The costs of
equity-settled transactions are measured at fair value at the date of grant. The costs of cash-settled transactions
are measured at fair value at the date of grant and then revalued at each reporting date. The costs are expensed
on a straight-line basis over the vesting period and are adjusted to reflect the actual number of shares that are
expected to vest.
Employee benefit trust
The Group operates an employee benefit trust (EBT) in conjunction with the share schemes in place. As the Group
is considered to have control over the EBT it is consolidated as a subsidiary and the shares held by the trust are
shown as an investment, as they relate to an entity outside the Group which is consolidated.

This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
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Accounting policies (continued)

Non-statutory reporting measures
LFL sales
Like-for-like (“LFL”) sales growth is defined as sales from wholly owned restaurants that have traded for a full
financial year at the start of each financial period. LFL sites that are closed or disposed during a financial period
are excluded from the LFL calculation from the point at which the restaurant closes. Growth is measured by
reference to the sales generated from LFL restaurants in the same period in the prior financial year.
EBITDAR
EBITDAR is a non-statutory measure and is calculated as the result for the period excluding rent, taxation, interest,
depreciation and amortisation and before deducting share based payment charges, exceptional items (including
impairment of intangible and fixed assets), profit/loss on disposal of fixed assets and profit/loss on disposal of
businesses.
EBITDA
EBITDA is a non-statutory measure and is calculated as the result for the period excluding taxation, interest,
depreciation and amortisation and before deducting share based payment charges, exceptional items (including
impairment of intangible and fixed assets), profit/loss on disposal of fixed assets and profit/loss on disposal of
businesses.
Adjusted EBITDA
Adjusted EBITDA is the EBITDA for the preceding 52-week period, calculated under the previous leasing standard
IAS 17, inclusive of an adjustment for expected run rate trading for all restaurants open less than 18 months as
management believe the first 18 months of a restaurant’s trading are not representative of run rate trading.
EBIT
EBIT is a non-statutory measure and is calculated as the result for the period excluding taxation and interest.
Adjusted net debt
Adjusted net debt is defined as being the outstanding liability in relation to the Senior Secured and Senior Loan
Notes (excluding any capitalised debt issue costs and unamortised debt premium) plus the value of any drawn
down Revolving Credit Facility and the accrued interest on these borrowings, less the cash balance at the
statement of financial position date.

This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
Accordingly, you should not place undue reliance on it, and no opinion or any other form of assurance is provided with respect thereto. This preliminary financial information
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may change and those changes may be material.
17

PIZZAEXPRESS FINANCING 1 PLC
Notes to the interim financial report
2

Revenue

Business segment analysis
The split of revenue by business segment during the period is as follows:

Restaurant income
Merchandising income
Wholesale income
Franchise income

26 weeks ended
28 June 2020
£000
119,665
5,250
1,000
245
126,160

26 weeks ended
30 June 2019
£000
261,645
5,297
2,032
686
269,660

26 weeks ended
28 June 2020
£000
90,624
35,536
126,160

26 weeks ended
30 June 2019
£000
213,800
55,860
269,660

Geographical segment analysis
The split of revenue by geography during the period is as follows:

UK & Ireland
International

3

Exceptional items

Exceptional items relate to one-off costs that, in line with the Group’s accounting policy, are items of an unusual
nature which are not expected to reoccur.

Refinancing costs

4

26 weeks ended
28 June 2020
£000
1,654
1,654

26 weeks ended
30 June 2019
£000
-

26 weeks ended
28 June 2020
£000
24,553
24,703
2,008
646
11,656
(430)
63,136

26 weeks ended
30 June 2019
£000
23,705
22,457
1,693
209
(71)
47,993

Net interest payable and similar charges

Interest on loan notes (including premium amortisation)
Interest on shareholder loan
Amortisation of debt finance costs
Other finance costs
Total Interest Payable - lease liability
Interest receivable

This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
Accordingly, you should not place undue reliance on it, and no opinion or any other form of assurance is provided with respect thereto. This preliminary financial information
has been prepared on a going concern basis of accounting. This preliminary financial information is subject to the completion of the results for the period and
may change and those changes may be material.
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Quarterly key performance indicators

Summarised below are the main key performance indicators that management use to analyse the performance
of the Group.

Revenue (£000)
LFL sales % (actual rates)
- Group
- UK & Ireland
- International
LFL sales % (constant currency)
- Group
- UK & Ireland
- International
EBITDAR (£000)
Net rent payable (£000)
EBITDA (£000)
EBITDA %
- Group EBITDA %
- UK and Ireland EBITDA %
- International EBITDA %
Adjusted EBITDA (£000)
Adjusted net debt (£000)
Adjusted net debt : adjusted EBITDA

Revenue (£000)
LFL sales % (actual rates)
- Group
- UK & Ireland
- International
LFL sales % (constant currency)
- Group
- UK & Ireland
- International
EBITDAR (£000)
Net rent payable (£000)
EBITDA (£000)
EBITDA %
- Group EBITDA %
- UK and Ireland EBITDA %
- International EBITDA %
Adjusted EBITDA (£000)
Adjusted net debt (£000)
Adjusted net debt : adjusted EBITDA

6

13-weeks ended 29
March 2020
105,012

13-weeks ended
28 June 2020
21,148

26-weeks ended
28 June 2020
126,160

(21.7%)
(18.7%)
(35.1%)

(87.3%)
(99.4%)
(34.4%)

(54.9%)
(59.5%)
(34.8%)

(21.8%)
(18.6%)
(35.4%)
28,250
16,365
11,885

(87.3%)
(99.4%)
(35.7%)
10,426
15,377
(4,951)

(55.0%)
(59.5%)
(35.6%)
38,676
31,742
6,934

11.3%
12.0%
7.8%
55,093
(667,634)
12.1

(23.4%)
(309.7%)
26.1%
15,499
(708,915)
45.7

5.5%
0.9%
17.1%
n/a
n/a
n/a

13-weeks ended
31 March 2019

13-weeks ended
30 June 2019

26-weeks ended
30 June 2019

132,483

137,177

269,660

0.4%
(0.8%)
5.8%

1.2%
0.2%
5.9%

0.8%
(0.3%)
5.8%

(0.3%)
(0.7%)
1.4%
32,579
17,527
15,052

0.6%
0.3%
2.5%
35,082
17,715
17,367

0.2%
(0.2%)
1.9%
67,661
35,242
32,419

11.4%
13.6%
2.7%
89,579
(646,685)
7.2

12.7%
15.4%
2.5%
97,675
(647,649)
6.6

12.0%
14.5%
2.6%
n/a
n/a
n/a

Tax on loss

Corporation tax expense is recognised using management’s estimate of the Group’s expected tax charge for the
full financial period. The tax expense includes both current and deferred tax.
This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
Accordingly, you should not place undue reliance on it, and no opinion or any other form of assurance is provided with respect thereto. This preliminary financial information
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Intangible assets
Assets under
construction
£000

Cost
At 30 December 2019
Additions
Transfers
Foreign exchange
At 28 June 2020

712
78
(638)
152

Accumulated depreciation
At 30 December 2019

-

Charge for the period

-

Foreign exchange
At 28 June 2020

-

Net book value
At 28 June 2020
At 29 December 2019

152
712

£000

£000

Computer
software
£000

379,233
379,233

985
63
12
1,060

8,334
97
669
88
9,188

515,000
515,000

904,264
238
31
100
904,633

(279,000)

(277)

(3,697)

-

(282,974)

Goodwill Trademarks

-

Brand

Total

£000

£000

(54)

(922)

-

(976)

(279,000)

(11)
(342)

(35)
(4,654)

-

(46)
(283,996)

100,233
100,233

718
708

4,534
4,637

515,000
515,000

620,637
621,290

Goodwill and Brand
The goodwill recognised in relation to UK & Ireland relates to the acquisition of the ordinary share capital of
PizzaExpress Operations Limited (formerly Gondola Investments Limited), PizzaExpress (Franchises) Limited
and PizzaExpress Greater China Limited. The goodwill recognised in relation to Greater China relates to
PizzaExpress (Hong Kong) Limited and its subsidiaries (which comprises the geographies of Mainland China and
Hong Kong). The goodwill recognised in relation to UAE relates to the acquisition of Jordana Restaurants LLC.
Each of these acquisition groups are considered to be a group of cash generating units and represent the lowest
level at which management monitor goodwill.
The brand recognised as an intangible asset at 28 June 2020 relates to the PizzaExpress brand. The
PizzaExpress brand is considered to have an indefinite life due to the history, profit and market position of the
trade name.
Each goodwill and brand value is tested annually for impairment by reference to value in use or fair value less
costs to sell. This is calculated using sensitised Board approved budgets covering a five-year period. After this
five-year period the cash flows are continued into perpetuity using a growth rate specific to the market. The key
assumptions are discount rate, long term growth rate and forecast cash flows (including number of new site
openings, existing site growth, cost increases and capital expenditure, including planned refurbishment
programmes). Where the value in use model has been used for the impairment calculation, any expenditure
relating to the enhancement of assets is excluded and only refurbishment expenditure required to maintain
restaurants in the state in which they were at the time of acquisition is included. Long term growth rates are based
on external research demonstrating expected long-term growth for each of the markets to which the goodwill and
brand relates.
During the period, a total impairment charge of £Nil (period ended 29 December 2019: £279,000,000) was
recognised relating to goodwill in order to bring the carrying value of each CGU to its recoverable amount.
Further details on the impairment charge, including the inputs and sensitivities performed, can be found in note
11 of the Annual Report 2019.

This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
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Property, plant and equipment
Assets under
Short leasehold
construction

Furniture and
fittings

Equipment

Total

£000

£000

£000

£000

£000

4,998
5,386
(6,520)
93
3,957

199,301
497
(6,847)
1,731
2,702
197,384

93,835
1,835
(3,055)
4,429
1,106
98,145

36,453
968
(1,004)
329
1,078
37,787

334,587
8,686
(10,906)
(31)
4,979
337,273

Accumulated depreciation
At 30 December 2019

-

(67,517)

(41,568)

(21,734)

(130,819)

Charge for the period

-

(7,189)

(5,073)

(2,896)

(15,158)

Disposals
Foreign exchange
At 28 June 2020

-

3,662
(1,577)
(72,621)

2,192
(729)
(45,172)

956
(754)
(24,391)

6,810
(3,060)
(142,184)

52,973
52,267

13,396
14,719

195,089
203,768

Cost
At 30 December 2019
Additions
Disposals
Transfers
Foreign exchange
At 28 June 2020

Net book value
At 28 June 2020
At 29 December 2019

3,957
4,998

124,763
131,784

Transfers relate to movements out of the assets under construction category to other property, plant and
equipment categories and to intangibles.
For the purposes of tangible asset impairment reviews, the Group considers each trading outlet to be a cash
generating unit (CGU) and each CGU is reviewed annually for indicators of impairment of tangible assets. In
assessing whether an asset is impaired, the carrying value of the CGU is compared to its recoverable amount.
The recoverable amount is the higher of its fair value and its value in use.
The impairment charge in the financial period relates to assets held at a small number of loss making CGUs.
The Group estimates value in use using a discounted cash flow model. Future cash flows are based on
assumptions from the business plans and cover up to a five-year period.
A breakdown of the capital expenditure for the period is shown below.

New restaurants
Other capital expenditure

26 weeks ended
28 June 2020
£000
1,444
7,480
8,924

26 weeks ended
30 June 2019
£000
4,798
6,501
11,299

This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
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Right-of-use assets

The Group leases restaurants, offices and warehouses, as well as a small number of non-property assets. The
lease terms vary depending on geographical location but are typically between 15 and 25 years in the United
Kingdom and between three and five years internationally. Leases are either non-cancellable or may contain a
break clause allowing the lease to be cancelled.
This note provides information for leases where the Group is a lessee.
The right-of-use asset can be broken down as follows:

Property
Non-Property

28 June 2020
£000
276,236
378
276,614

29 December 2019
£000
-

Depreciation of £21,668,000 (2019: £nil) has been charged to the consolidated statement of comprehensive
income on right-of-use assets during the period.

10

Deferred tax asset
£000

At 30 December 2019
Credit for the period
Upon adoption of IFRS 16
Foreign exchange movement
At 28 June 2020

10,384
6,050
10
16,444
28 June 2020
£000

Other timing differences

16,444
16,444

29 December 2019
£000
-

The Group expects to realise the deferred tax asset after more than 12 months.

11

Trade and other receivables

Trade receivables
Prepayments and accrued income
Taxation and social security
Other receivables

28 June 2020
£000
5,658
19,976
3,382
5,517
34,533

29 December 2019
£000
5,528
21,310
3,632
4,486
34,956
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Trade and other payables

Trade payables
Accruals and deferred income
Taxation and social security
Other payables

13

28 June 2020
£000
6,983
64,781
13,954
8,873
94,591

29 December 2019
£000
17,155
71,762
15,171
3,117
107,205

28 June 2020
£000
-

29 December 2019
£000
20,000
20,000

28 June 2020
£000
660,093
66,416
538,175
1,264,684

29 December 2019
£000
658,524
513,472
1,171,996

Borrowings

Short term borrowings

Senior Notes and Senior Secured Notes
Super Senior Facility
Loan from parent

The Group’s loan facilities as at 28 June 2020 comprise:
Super Senior Facility
The Super Senior Facility of £70,000,000 carries interest at a fixed rate of 7.5% and is due for repayment at the
maturity date in April 2023. Interest is paid in arrears every 3 months.
Debt issue costs of £2,013,000 (29 December 2019: £nil) have been capitalised and offset against the Senior
Notes and Senior Secured Notes principal balance. The issue costs are being amortised over the term to maturity
and at 28 June 2020, unamortised issue costs amounted to £1,917,000 (29 December 2019: £nil).
The facility was issued at a discount of £1,750,000 in April 2020. This discount has been capitalised and included
within the Senior Secured Notes principal balance. The premium is being unwound over the term to maturity and
at 28 June 2020, the unwound discount amounted to £1,666,000 (29 December 2019: £nil).
The capitalised debt issue costs and debt discount are not considered to form part of adjusted net debt for nonstatutory reporting purposes as they impact the book value of the Loan Note liability as required under IFRS but
do not impact the outstanding liability to the Loan Note holders.
The Senior Secured Notes are secured by a security accession deed and asset list comprising of the share capital
and asset base of 16 PizzaExpress Group companies.
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Borrowings (continued)

Senior Notes and Senior Secured Notes
The Senior Notes of £200,000,000 carry interest at a fixed rate of 8.625% and are due for repayment at the
maturity date in August 2022. Interest is paid in arrears every 6 months.
The Senior Secured Notes of £465,000,000 carry interest at a fixed rate of 6.625% and are due for repayment at
the maturity date in August 2021. Interest is paid in arrears every 6 months.
Interest of £23,948,000 (26 weeks ended 30 June 2019: £23,948,000) has been recognised during the period on
Senior Notes and Senior Secured Notes and £19,605,000 was included in short-term creditors at 28 June 2020
(29 December 2019: £19,688,000).
Debt issue costs of £23,115,000 (29 December 2019: £23,115,000) have been capitalised and offset against the
Senior Notes and Senior Secured Notes principal balance. The issue costs are being amortised over the term to
maturity and at 28 June 2020, unamortised issue costs amounted to £5,498,000 (29 December 2019: £6,422,000).
A premium of £2,888,000 was received on the Senior Secured Notes of £55,000,000 issued in June 2015. This
premium has been capitalised and included within the Senior Secured Notes principal balance. The premium is
being amortised over the term to maturity and at 28 June 2020, the unamortised premium amounted to £593,000
(29 December 2019: £723,000).
The capitalised debt issue costs and debt premium are not considered to form part of adjusted net debt for nonstatutory reporting purposes as they impact the book value of the Loan Note liability as required under IFRS but
do not impact the outstanding liability to the Loan Note holders.
The Senior Secured Notes are secured by a security accession deed and asset list comprising of the share capital
and asset base of 16 PizzaExpress Group companies.
The Group and/or its affiliates may from time to time repay, prepay or repurchase its existing indebtedness prior
to its scheduled maturity.
Loan from parent
The loan from parent of £307,617,000 (29 December 2019: £307,617,000) is unsecured, accrues interest at a
compound fixed rate of 10% per annum and is due for repayment at the maturity date in August 2024. Interest of
£24,753,000 (26 weeks ended 30 June 2019: £22,457,000) was accrued against the loan during the period. The
loan includes interest of £205,854,000 accrued during previous financial periods (29 December 2019:
£159,299,000). Interest shall accrue and be aggregated with the principal balance until such time that the loan is
repaid.
The loan from the parent company and related accrued interest are not considered to form part of adjusted net
debt for non-statutory reporting purposes as it has a maturity beyond all other senior debt, is subordinated in terms
of all payments to all existing and future senior and senior subordinated debt and contains no covenants, defaults
or cross default clauses.
The principal value of the loan from the parent is listed on The International Stock Exchange.

This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
Accordingly, you should not place undue reliance on it, and no opinion or any other form of assurance is provided with respect thereto. This preliminary financial information
has been prepared on a going concern basis of accounting. This preliminary financial information is subject to the completion of the results for the period and
may change and those changes may be material.
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Provision for liabilities
£000

At 30 December 2019
Release under adoption of IFRS 16
Charged during the period
Foreign exchange movement
At 28 June 2020

2,337
(697)
197
46
1,883

Provisions for liabilities relate to provisions for property items (including onerous leases and dilapidation
provisions). These provisions represent operating leases on properties no longer in use, until the end of their
leases or until the Directors estimate the properties can be sublet, as well as an estimate of dilapidations payable
on leases held by the Group. This provision is expected to be utilised within the next one to five years.

15

Deferred tax liability
£000

At 30 December 2019
Charge for the period
Foreign exchange movement
At 28 June 2020

96,747
10,300
(23)
107,024

28 June 2020
£000
Capital allowances in excess of depreciation
Carried forward fair value of brand on consolidation
Other timing differences

8,372
97,850
802
107,024

29 December 2019
£000
8,372
87,550
825
96,747

The Group expects to realise the deferred tax liability after more than 12 months.

16 Called up share capital
28 June 2020
£000
Allotted and issued:
50,100 Ordinary Shares of £1 each

50
50

29 December 2019
£000
50
50

This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
Accordingly, you should not place undue reliance on it, and no opinion or any other form of assurance is provided with respect thereto. This preliminary financial information
has been prepared on a going concern basis of accounting. This preliminary financial information is subject to the completion of the results for the period and
may change and those changes may be material.
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Analysis of adjusted net debt

Cash and cash equivalents
Senior Notes and Senior Secured Notes
Short term borrowings
Loan from parent
Total statutory net debt
Exclude loan from parent
Exclude unamortised capitalised debt issue costs
Exclude unamortised debt premium
Include accrued interest
Include accrued interest on RCF drawndown
Total adjusted net debt

18

28 June 2020
£000
46,604
(726,509)
(538,175)
(1,218,080)
538,175
(7,417)
(1,073)
(19,604)
(916)
(708,915)

29 December 2019
£000
53,700
(658,524)
(20,000)
(513,472)
(1,138,296)
513,472
(7,328)
852
(19,688)
(650,988)

International
157
5
(9)
153

Total
638
6
(18)
626

Estate summary

Open as at 30 December 2019
Opened during period
Closed during period
Open as at 28 June 2020

UK and Ireland
481
1
(9)
473

This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
Accordingly, you should not place undue reliance on it, and no opinion or any other form of assurance is provided with respect thereto. This preliminary financial information
has been prepared on a going concern basis of accounting. This preliminary financial information is subject to the completion of the results for the period and
may change and those changes may be material.
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Appendix 1 – Proforma condensed consolidated statement of comprehensive
income - IAS 17
For the 26 weeks ended 28 June 2020

Note

Revenue
Cost of sales
Gross profit
Operating expenses
EBITDA
Share based payment charge
Exceptional items
Depreciation and amortisation
Operating (loss)/profit
Loss on disposal of fixed assets
EBIT
Net interest payable and similar
charges
Loss on ordinary activities before
taxation
IFRS 16 adjustments
Taxation
Loss for the period

Unaudited
Unaudited
26 weeks ended
26 weeks ended
28 June 2020
30 June 2019
UK & Ireland International
Total UK & Ireland International
Total
£000
£000
£000
£000
£000
£000

2

3

4

6

Other comprehensive loss:
Items that may b e reclassified to profit or loss
Currency translation differences
Total comprehensive loss for the period

90,624
(97,692)
(7,068)
(14,336)
(21,404)
(203)
(1,654)
(11,271)
(34,532)
(3,823)
(38,355)

35,536
(36,383)
(847)
(4,267)
(5,114)
(92)
(4,864)
(10,070)
(560)
(10,630)

126,160
(134,075)
(7,915)
(18,603)
(26,518)
(295)
(1,654)
(16,135)
(44,602)
(4,383)
(48,985)

213,800
(165,888)
47,912
(16,949)
30,963
(250)
(11,174)
19,539
(68)
19,471

55,860
(46,933)
8,927
(7,471)
1,456
(74)
(5,895)
(4,513)
(59)
(4,572)

269,660
(212,821)
56,839
(24,420)
32,419
(324)
(17,069)
15,026
(127)
14,899

(51,481)

(47,993)

(100,466)

(33,094)

3,687
84
(96,695)

(280)
(33,374)

1,542
(95,153)

(199)
(33,573)

This proforma financial statement is the unaudited condensed consolidated statement of comprehensive income
of PizzaExpress Financing 1 plc (the “Company”) and its subsidiaries (collectively, the “Group”) presented under
the old leasing standard (“IAS 17”) and should be read in conjunction with the Annual Report and Consolidated
Financial Statements for the period ended 29 December 2019 for PizzaExpress Financing 2 plc and its
subsidiaries, which were prepared in accordance with International Financial Reporting Standards as adopted by
the European Union and which will soon become available, as well as the unaudited condensed consolidated
interim financial information.

This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
Accordingly, you should not place undue reliance on it, and no opinion or any other form of assurance is provided with respect thereto. This preliminary financial information
has been prepared on a going concern basis of accounting. This preliminary financial information is subject to the completion of the results for the period and
may change and those changes may be material.
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The following are definitions of non-statutory reporting utilised in this Appendix to the interim financial report:
EBITDA
EBITDA is a non-statutory measure and is calculated as the result for the period under IAS 17 excluding taxation,
interest, depreciation and amortisation and before deducting share based payment charges, exceptional items
(including impairment of intangible and fixed assets), profit/loss on disposal of fixed assets and profit/loss on
disposal of businesses.
EBIT
EBIT is a non-statutory measure and is calculated as the result for the period excluding taxation and interest.
Under IAS 17
Under IAS 17 means that any lease expenses covered by the new leasing standard (“IFRS 16”) have been
calculated and reflected as if the Group had not adopted IFRS 16
IFRS 16 adjustments
IFRS 16 adjustments relate to the interest, depreciation and remeasurements expenses and the removal of IAS
17 calculated IAS 17 charges.

This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
Accordingly, you should not place undue reliance on it, and no opinion or any other form of assurance is provided with respect thereto. This preliminary financial information
has been prepared on a going concern basis of accounting. This preliminary financial information is subject to the completion of the results for the period and
may change and those changes may be material.
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PizzaExpress Group Holdings Limited
Consolidated Statement of Comprehensive Income
For the 52-week period ended 29 December 2019
52 weeks ended
29 December 2019
Note
Revenue
Cost of sales
Gross profit

3

Administrative expenses

52 weeks ended
30 December 2018

£000

£000

548,760

543,018

(431,066)

(417,519)

117,694

125,499

(370,595)

(87,317)

33,528

44,856

Operating profit excluding exceptional items
Exceptional items

5

(286,429)

(6,674)

Operating (loss)/profit

6

(252,901)

38,182

Finance income
Finance costs
Net finance costs

7
7

Loss before taxation
Tax on loss

10

Loss for the financial period
Other comprehensive (loss)/income
Items that may be reclassified to profit or loss
Currency translation differences
Total comprehensive loss for the financial period

136

293

(98,122)

(93,434)

(97,986)

(93,141)

(350,887)

(54,959)

(1,681)

(792)

(352,568)

(55,751)

(1,823)
(354,391)

1,215
(54,536)

All results arise from the Group’s continuing operations.
The notes on pages 70 to 105 form part of these consolidated financial statements.

This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
Accordingly, you should not place undue reliance on it, and no opinion or any other form of assurance is provided with respect thereto. This preliminary financial information
has been prepared on a going concern basis of accounting. This preliminary financial information is subject to the completion of the results for the period
(including any applicable audit) and may change and those changes may be material.
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PizzaExpress Group Holdings Limited
Consolidated Statement of Financial Position
As at 29 December 2019
Registration number: 09115780
29 December 2019
Note

30 December 2018

£000

£000

Intangible assets
Property, plant and equipment
Trade and other receivables falling due after more than one year
Investments
Non-current assets

11

621,290

900,580

12

203,768

222,166

13

6,292

6,256

14

206

182

831,556

1,129,184

Inventories
Trade and other receivables falling due within one year
Corporation tax debtor
Cash and cash equivalents
Current assets

15

11,666

12,127

13

34,956

35,606

405

581

Trade and other payables falling due within one year
Corporation tax creditor
Borrowings
Current liabilities

17

16

18

18

96,248

(107,205)

(113,641)

(385)

(3,486)
–

(127,590)

(117,127)

(26,863)

(20,879)

(1,171,996)

(1,122,483)

19

(2,337)

(1,563)

20

(96,747)

(96,591)

(1,271,080)

(1,220,637)

(466,387)

(112,332)

Net liabilities
Called up share capital
Share premium
Accumulated losses

47,934

(20,000)

Net current liabilities
Borrowings
Provisions for liabilities
Deferred tax liability
Non-current liabilities

53,700
100,727

24

–

–

24

4,500

4,500

Total equity

(470,887)

(116,832)

(466,387)

(112,332)

The notes on pages 70 to 105 form part of these consolidated financial statements.

This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
Accordingly, you should not place undue reliance on it, and no opinion or any other form of assurance is provided with respect thereto. This preliminary financial information
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(including any applicable audit) and may change and those changes may be material.
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Consolidated Statement of Changes in Equity
For the 52-week period ended 29 December 2019
Called up
share capital

Share
premium

Accumulated
losses
£000

Total
equity

£000

£000

As at 1 January 2018

–

4,500

(62,421)

(57,921)

Loss for the financial period
Currency translation differences
Total comprehensive loss
for the financial period

–

–

(55,751)

(55,751)

–

–

1,215

1,215

–

–

(54,536)

(54,536)

Share-based payment charge
Total transactions with owners,
recognised directly in equity

–

–

125

125

–

–

125

125

As at 30 December 2018

–

4,500

(116,832)

(112,332)

As at 31 December 2018

–

4,500

(116,832)

(112,332)

Loss for the financial period
Currency translation differences
Total comprehensive loss
for the financial period

–

–

(352,568)

(352,568)

–

–

(1,823)

(1,823)

–

–

(354,391)

(354,391)

Share-based payment charge
Total transactions with owners,
recognised directly in equity

–

–

336

336

–

–

336

336

As at 29 December 2019

–

4,500

(470,887)

£000

(466,387)

The notes on pages 70 to 105 form part of these consolidated financial statements.

This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
Accordingly, you should not place undue reliance on it, and no opinion or any other form of assurance is provided with respect thereto. This preliminary financial information
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(including any applicable audit) and may change and those changes may be material.
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Consolidated Cash Flow Statement
For the 52-week period ended 29 December 2019
52 weeks ended
29 December 2019
Note
Loss for the financial period
Share-based payment charge
Depreciation and amortisation
Impairment of property, plant and equipment and goodwill
Taxation charge
Net finance expense
Loss on disposal of assets
Decrease/(increase) in inventories
(Increase)/decrease in trade and other receivables
(Decrease)/increase in trade and other payables
Increase in provisions
Net foreign exchange gain/(loss)

£000
(352,568)

52 weeks ended
30 December 2018
£000
(55,751)

9

464

187

33,802

32,561

12

286,070

6,674

1,681

792

97,986

93,141

3,212

2,582

264

(978)

(176)

510

(6,622)

3,306

183

217

314

(115)

Net cash inflow from operations

64,610

83,126

Taxation paid
Interest paid

(4,456)

(1,409)

(48,437)

(48,401)

11,717

33,316

(24,813)

(29,201)

Net cash inflow from operating activities
Purchase of property, plant and equipment
(Outflow)/inflow on disposal of property, plant and equipment
Purchase of intangible assets
Purchase of shares
Interest received

11

Net cash outflow from investing activities

(444)

991

(135)

(219)

(23)

(8)

137

82

(25,278)

(28,355)

Other borrowings drawn down

20,000

–

Net cash inflow from financing activities

20,000

–

Net increase in cash and cash equivalents

6,439

4,961

47,934

42,552

Cash and cash equivalents at the beginning of the period
Exchange (loss)/gain on cash and cash equivalents
Cash and cash equivalents at the end of the period

(673)
16

53,700

421
47,934

The notes on pages 70 to 105 form part of these consolidated financial statements.

This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
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1

General information

PizzaExpress Group Holdings Limited (the ‘Company’) is a private limited company
limited by shares, domiciled and incorporated in the United Kingdom. The Company’s
registered office is Hunton House, Highbridge Estate, Oxford Road, Uxbridge, ub8 1lx.
The Company and its subsidiaries (together, the ‘Group’) operate an international chain of
pizza restaurants, as well as receiving royalty income from sales of retail products, income
from the sale of dough products and franchise fees.
2

Summary of significant accounting policies

The principal accounting policies are outlined below. These policies have been
consistently applied to all periods presented, unless otherwise stated.
Basis of preparation
The consolidated financial statements have been prepared in accordance with
International Financial Reporting Standards (ifrs) and ifrs Interpretations Committee
(ifric) interpretations as adopted by the European Union and the Companies Act 2006
applicable to companies reporting under ifrs.
The consolidated financial statements have been prepared on the historical cost basis.
Separate financial statements are prepared for the Company as a single entity as required
by law. These have been prepared under Financial Reporting Standard 101 and are
included on pages 106 to 116.
Going concern
The Directors note that as at 29 December 2019, the Group is in a net liabilities position of
£466.4m (as at 30 December 2018: £112.3m) and a net current liabilities position of £26.9m
(as at 30 December 2018: £20.9m). The Directors note that the first repayments of the
Group’s borrowings of £1,192.0m (period ended 30 December 2018: £1,122.5m) are due in
August 2021.
Post year end, in January 2020, the Group announced that an additional £10m super senior
loan was provided by an affiliate of Hony Capital (the ‘Hony Loan’). Further to this, in
March 2020, the Group secured a commitment for a new £70m facility (the ‘Super Senior
Facility’) which in April refinanced the Group’s £20m Revolving Credit Facility and the
Hony Loan, both of which were due to mature in August 2020, and provides incremental
liquidity to the Group. The Super Senior Facility is due to mature in April 2022 with
a springing maturity two weeks before the scheduled maturity of any third-party
material financial indebtedness (including the Senior Secured Notes) to the extent such
indebtedness is not refinanced, replaced or otherwise extended.
The agreement of the Super Senior Facility was the first step in a wider refinancing of the
Group. As at the date of signing these accounts, the Directors are in advanced discussions
with their professional advisers and other stakeholders regarding a new financing
structure and, based on the level of confidence of obtaining a financing structure that
provides the Group with sufficient liquidity and addresses upcoming maturities, the
Directors consider it is appropriate to prepare these financials statements on a going
concern basis.
Cash flow forecasts of the Group are closely monitored on a regular basis to ensure that
the Group has sufficient cash to meet its liabilities as they fall due. In preparing these
consolidated financial statements the Directors have reviewed these cash flow forecasts
for the following 12 months from the date of approval of these financial statements
consider
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2

Summary of significant accounting policies (continued)

obligations for the foreseeable future. Board-approved budgets are prepared on a rolling
basis covering a five-year period and in making their assessment of going concern, the
Directors have taken into account the most recently approved Five-Year Plan as well as
reviewing an appropriate sensitivity analysis thereon, which demonstrate that the Group
is able to operate as a going concern.
The Directors regularly review the risks facing the business and, where appropriate, adjust
the strategy of the business accordingly. The Directors consider that the Group is well
placed to mitigate the risks that it faces. The Directors have also considered the impact on
going concern of the covid-19 pandemic continuing post year end. It is not yet possible
to fully quantify the likely impact of the outbreak, but it will have a significant impact on
the Group in 2020. The Directors have reviewed cash flow forecasts that take into account
their view, at the date of signing these financial statements, of the most likely impact of
the outbreak and these cash flow forecasts show that the Group will be able to continue
in business by significantly reducing operating costs, using government initiatives, and
removing any discretionary spend, including delaying capital expenditure. As such, these
financial statements have been prepared on a going concern basis.
Disclosure for new accounting standards effective during the current period
There are no new standards, amendments or interpretations, effective for the first time
for the period ending 29 December 2019 that have had a material impact on the Group.
New standards, amendments and interpretations effective during future periods
ifrs 16 is effective for annual periods beginning on or after 1 January 2019 and replaces
the requirements of ias 17. The first year of adoption for the Group will be the period
beginning on 30 December 2019 and therefore ifrs 16 has not been applied in these
financial statements. The new standard will require lessees to recognise right of use
assets and lease liabilities on balance sheet for all leases, except short-term and low
value asset leases. Lease liabilities will be discounted at a derived incremental borrowing
rate for similar assets. The Group will adopt the modified retrospective approach on 30
December 2019, whereby the cumulative effect of initially applying ifrs 16 is recognised
within the opening equity balance at the date of initial application and no restatement
will be made to comparative information.
On transition, hindsight will be used over all in-contract lease options and initial direct
costs will be excluded in accordance with ifrs 16.C10 (d). Non-property short-term leases
and low value leases will both be recognised on a straight-line basis over the lease term
as an expense in the Statement of Comprehensive Income in accordance with ifrs 16.6.
These practical expedients will not be taken for property assets. The Group will also adopt
the practical expedient under ifrs 16.15 allowing it to recognise both lease and non-lease
components according to ifrs 16.
On transition, the Group will not rely on its previous onerous lease assessment performed
under ias 37 Provisions, Contingent Liabilities and Contingent Assets (immediately
before initial application) but will perform an impairment assessment on the right-of-use
assets calculated under ifrs 16.
The new requirement is expected to have a significant impact on the presentation of the
assets, liabilities and the costs within the statement of comprehensive income of the
Group. ifrs 16 will also impact the classification of cash flows in the cash flow statement
however will not change the underlying cash flows relating to leases.

This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
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Summary of significant accounting policies (continued)

As at the current reporting date, the Group has non-cancellable operating lease
commitments of £520,773,000. Of these commitments, an immaterial amount is related to
short-term leases and low value leases which will both be recognised on a straight-line
basis over the lease term as an expense in the statement of comprehensive income. For
the remaining lease commitments, the Group expects to recognise right-of-use assets
of approximately £285,933,000 and lease liabilities of approximately £356,155,000 (after
adjustments for prepayments and accrued lease payments recognised as at 29 December
2019 where applicable). At the date of transition, onerous lease provisions of £700,000
will be derecognised. The difference between the total operating lease commitments
under ias 17 and the ifrs 16 lease liability on transition is primarily due to the impact of
discounting. Overall net assets will be approximately £68,871,000 lower, and net current
assets will be approximately £33,948,000 lower due to the presentation of a portion of the
liability as a current liability.
Operating profit for the period is expected to increase by approximately £25,975,000.
This is a result of the lease expense of approximately £67,638,000 being replaced by
depreciation on the right-of-use asset of approximately £41,662,000. Finance costs are
expected to increase by approximately £22,709,000 to reflect the current year unwinding
of the discounted lease liability. The Group therefore expects that net profit before tax will
increase by approximately £3,267,000 for 2020 as a result of adopting the new standard.
Operating cash flows will increase and financing cash flows will decrease by
approximately £44,127,000 as repayment of the principal portion of the lease liabilities
will be reclassified as cash flows from financing activities. The Group’s activities as
a lessor are not material and there is no impact on the Group’s accounting policies in
respect of its activities as a lessor as a result of the new standard.
The Group has completed a comprehensive project to assess the overall impact to the
Group’s financial position of adopting ifrs 16. The Group has assessed the impact of the
transitional approaches available and determined the preferred transitional approach.
The project has also assessed the data required under each of the transitional approaches
and has substantially completed these comprehensive data requirements.
ifrs 16 requires the use of judgments in certain key areas which will directly affect the
financial impact to the Group on adoption. These include:
• the determination of an appropriate incremental borrowing rate used to present value
the lease liability and to initially measure the right-of-use asset; and
• the identification of lease contracts including when a lease is deemed to be embedded in
a service type arrangement.
As part of the Group’s implementation project, the Directors have evaluated what they
believe to be appropriate judgments and policies to address the above.
ifric Interpretation 23 ‘Uncertainty over Income Tax Treatments’ (‘ifric 23’) is effective
for periods beginning on or after 1 January 2019. This Interpretation clarifies how to apply
the recognition and measurement requirements in ias 12 when there is uncertainty over
income tax treatments. In such a circumstance, an entity shall recognise and measure
its current or deferred tax asset or liability applying the requirements in ias 12 based on
taxable profit (tax loss), tax bases, unused tax losses, unused tax credits and tax rates
determined applying this Interpretation. This is not expected to have a material impact on
the Group.

This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
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2

Summary of significant accounting policies (continued)

Critical accounting estimates and areas of judgment
The preparation of the consolidated financial statements in conformity with ifrs requires
management to make estimates and assumptions that affect the application of policies
and reported amounts of assets, liabilities, income, expenses and related disclosures.
The estimates and underlying assumptions are based on historical experience and other
relevant factors. This approach forms the basis of making the judgments about carrying
values of assets and liabilities that are not readily apparent from other sources. Actual
results may differ from these estimates.
The estimates and underlying assumptions are reviewed on an ongoing basis. Changes
in accounting estimates may be necessary if there are changes in the circumstances
on which the estimate was based or as a result of new information. Such changes are
recognised in the period in which the estimate is revised.
The key assumptions about the future and key sources of estimation uncertainty that have
a risk of causing a material adjustment to the carrying value of assets and liabilities within
the next 12 months are described below.
Significant estimate: key assumptions used for value in use and fair value
less costs to sell calculations
The Group tests its indefinite life intangible assets for impairment annually by
reference to value in use or fair value less costs to sell. These are calculated using
Board-approved budgets covering a five-year period. After this five-year period the cash
flows are continued into perpetuity using a growth rate specific to the market. The key
assumptions are discount rate, long-term growth rate and forecast cash flows (including
number of new site openings). Long-term growth rates are based on external research
demonstrating expected long-term growth for each of the markets to which the asset
relates. Further details on the inputs into the goodwill impairment reviews and related
sensitivities are included in note 11.
Tangible assets and finite life intangible assets are reviewed annually for indications
of impairment. Where there is an indication of impairment, value in use for the cash
generating unit is calculated using the same methodology as above. A sensitivity analysis
of the impairment review for property, plant and equipment is included in note 12.
The key assumptions about the future and key sources of estimation uncertainty that have
a risk of causing a material adjustment to the carrying value of assets and liabilities in
more than 12 months are described below.
Significant estimate: useful lives of tangible assets
Depreciation is provided in order to write down to estimated residual values the cost of
each asset over its estimated useful economic life. These useful economic lives require the
use of management estimates which are regularly reviewed. Note 12 provides details on
the depreciation recognised in the current and comparative period.
Significant judgment: indefinite life intangible assets
Management judgment is required to determine whether intangible assets other than
goodwill should be amortised or not. Intangible assets should not be amortised if they
are considered to have an indefinite useful life. Note 11 provides further details on the
Group’s indefinite useful life assets.
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Summary of significant accounting policies (continued)

Basis of consolidation
The consolidated financial statements of the Group incorporate the financial statements
of the Company and those entities controlled by the Company. The accounting reference
date for the Group is 31 December and the financial statements are prepared to the
Sunday falling nearest this date each year.
Subsidiaries
Subsidiaries are all entities over which the Group has control. The Group controls
an entity when the Group is exposed to, or has rights to, variable returns from its
involvement with the entity and has the ability to affect those returns through its power
over the entity. Subsidiaries are fully consolidated from the date on which control is
transferred to the Group. They are deconsolidated from the date that control ceases.
Acquisition related costs are expensed as incurred.
Intra-Group transactions, balances, and unrealised gains and losses on transactions
between Group companies are eliminated on consolidation.
All subsidiaries other than PizzaExpress (Hong Kong) Limited and PizzaExpress
Singapore pte Limited have coterminous accounting reference dates of 31 December, and
those incorporated in the UK, Ireland and UAE prepare statutory financial statements to
the Sunday falling nearest to their accounting reference date. PizzaExpress (Hong Kong)
Limited and PizzaExpress Singapore pte Limited have accounting reference dates of the
closest Sunday to 31 December.
Business combinations
All acquisitions are accounted for using the acquisition method of accounting. The cost
of an acquisition is the aggregate of the fair values of the assets transferred, liabilities
incurred or assumed and equity instruments issued.
Costs directly relating to an acquisition are expensed to the statement of comprehensive
income. The identified assets and liabilities and contingent liabilities are measured at
their fair value at the date of acquisition. The excess of the fair value of consideration to
acquire the business over the aggregate fair value of the Group’s share of the net identified
assets and liabilities is recorded as goodwill.
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Summary of significant accounting policies (continued)

Revenue
Revenue represents net invoiced sales of restaurants (including food and beverages and
both dine-in and delivery sales), royalties from retail sales, sales of dough products and
franchise fees, all excluding value added tax.
Revenue from restaurant sales is recognised when the goods or services have been
delivered to the customer. Revenue is recognised net of discounts provided. Revenue
from vouchers and gift cards is recognised on redemption. If the Group does not expect
all such vouchers or gift cards to be redeemed, revenue in respect of these is recognised
based on the historical pattern of redemption. If there is not sufficient information to
predict whether the Group will be entitled to such revenue, then it is recognised on expiry
of the voucher/gift card. A contract liability is recognised for any gift cards or vouchers
outstanding at the statement of financial position date, adjusted for all such vouchers and
gift cards which are not expected to be redeemed.
Royalties from retail sales and franchise fees are recognised in revenue in line with the
underlying sales of the retail products/franchisee. Revenue from such arrangements is
mainly based on these underlying sales. However in situations where fees are received for
distinct performance obligations, revenue is recognised once these have been fulfilled.
Revenue from the sale of dough products is recognised on dispatch, as this is when
control transfers to the third party.
Allocation of costs
Cost of sales includes the cost of goods sold, direct labour costs and restaurant overheads.
Administrative expenses include central and area management, administration and head
office costs.
Holiday pay accrual
A liability is recognised to the extent of any unused holiday pay entitlement which is
accrued at the statement of financial position date and carried forward to future periods.
This is measured at the undiscounted salary cost of the future holiday entitlement so
accrued at the statement of financial position date.
Intangible assets (excluding goodwill and brand)
Intangible assets are initially recognised at cost. After recognition, under the cost
model, intangible assets are measured at cost less any accumulated amortisation and any
accumulated impairment losses.
Amortisation is provided at the following annual rates in order to write down to estimated
residual values the cost of each asset over its estimated useful economic life on a straightline basis:
Computer software
Trademarks

5–15 years
life of trademark
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Summary of significant accounting policies (continued)

Goodwill and brand
Goodwill arising on consolidation represents the excess of consideration transferred
over the interest in the net fair value of the net assets acquired. Brand values arising on
consolidation relate to externally acquired, separable brand names and are valued at the
date of acquisition.
An impairment review is carried out annually for goodwill and indefinite life brand
values, or when circumstances arise that may indicate an impairment is likely. The
carrying value of the goodwill allocated to each group of cash generating units is
compared to its recoverable amount being the higher of its value in use and its fair value
less costs to sell. Any impairment is charged immediately to the consolidated statement
of comprehensive income.
Property, plant and equipment
Tangible fixed assets are stated at original historical purchase cost less accumulated
depreciation and impairment.
Cost includes the original purchase price of the asset and the costs attributable to
bringing the asset to its working condition for its intended use.
Depreciation is provided at the following annual rates in order to write down the cost of
each asset over its estimated useful economic life on a straight-line basis:
Equipment
Furniture and fittings

20% per annum
10% per annum

Short leasehold improvements are depreciated over the length of the lease, which is
generally between three and 25 years depending on geographical location, except where
the anticipated renewal or extension of the lease is sufficiently certain so that a longer
estimated useful life is appropriate.
Assets under construction include tangible fixed assets acquired for restaurants under
construction including costs directly attributable to bringing the asset into use. Assets are
transferred to short leasehold, equipment or furniture and fittings when the restaurant
opens. No depreciation is provided on assets under construction as these assets have not
been brought into working condition for intended use by the Group.
Operating leases
Rentals paid under operating leases are charged to the statement of comprehensive
income on a straight-line basis over the term of the lease. The benefits of lease incentives
are taken to the statement of comprehensive income on a straight-line basis over the
lease term. Contributions received from landlords as an incentive to enter into a lease
are treated as deferred income within creditors and are taken to the statement of
comprehensive income on a straight-line basis over the lease term. Rentals received under
operating leases are credited to the statement of comprehensive income on a straight-line
basis over the term of the lease.
Exceptional items
Exceptional items are material items of income and expense that, because of the unusual
nature and expected infrequency of the events giving rise to them, merit separate
presentation to allow an understanding of the Group’s underlying financial performance.
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Summary of significant accounting policies (continued)

Pensions
Contributions to defined contribution personal pension schemes are charged to the
statement of comprehensive income in the period in which they become payable.
Taxation
The tax expense represents the sum of current tax and deferred tax.
Current taxation
Current tax payable is based on taxable profit for the period which differs from accounting
profit as reported in the statement of comprehensive income because it excludes items
of income or expense that are taxable or deductible in other years and those items never
taxable or deductible. The Group’s liability for current tax is measured using tax rates that
have been enacted or substantively enacted by the reporting date.
Deferred taxation
Deferred tax is the tax expected to be payable or recoverable on differences between the
carrying amount of assets and liabilities in the consolidated financial statements and the
corresponding tax base used in the computation of taxable profit, and is accounted for
using the balance sheet liability method.
Deferred tax liabilities are recognised for all taxable temporary differences and deferred
tax assets are recognised to the extent that it is probable that future taxable profits
will be available against which deductible temporary differences can be utilised. Such
assets and liabilities are not recognised if the temporary difference arises from the
initial recognition of goodwill or from the initial recognition (other than in a business
combination) of other assets and liabilities in a transaction which affects neither the
taxable profit nor the accounting profit.
Deferred tax is calculated at the substantively enacted tax rates at the balance sheet date
that are expected to apply to the period when the asset is realised or the liability is settled.
Deferred tax is charged or credited in comprehensive income, except when it relates to
items credited or charged directly to equity, in which case the deferred tax is dealt with
in equity, or items charged or credited directly to other comprehensive income, in which
case the deferred tax is also recognised in other comprehensive income.
Deferred tax assets and liabilities are offset when there is a legally enforceable right to
set off current tax assets and liability and when the Group intends to settle its current tax
assets and liabilities on a net asset basis.
Inventories
Inventories are valued at the lower of cost and net realisable value. Cost is based on the
purchase cost on a first-in, first-out basis. Inventories comprises food and drink and items
that are utilised in the rendering of services to customers.
Rebates receivable from suppliers
Where a rebate agreement with a supplier covers more than one period the rebates are
recognised in the financial statements in the period in which they are earned.
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Summary of significant accounting policies (continued)

Foreign currency
The Group’s presentational currency is gbp. Transactions denominated in foreign
currencies are recorded at the spot rate applicable at the date of the transaction. Monetary
assets and liabilities expressed in foreign currencies held at the statement of financial
position date are translated at the closing rate. The resulting exchange gain or loss is dealt
with in the statement of comprehensive income and presented within administrative
expenses. The results of foreign subsidiaries are translated at the average rate. The
statement of financial position of foreign subsidiaries are translated at the closing rate.
The resulting exchange differences are dealt with through reserves and are reported in
other comprehensive income.
Cash and cash equivalents
Cash and cash equivalents comprise cash at bank and in hand, including credit and debit
card receipts awaiting clearance into a Group bank account, and short-term deposits with
an original maturity of less than three months.
Financial instruments
Financial assets and financial liabilities are recognised when the Group has become
a party to the contractual provisions of the instrument. Financial instruments are derecognised when they are discharged or when the contractual terms expire. The Group’s
accounting policies in respect of financial instruments transactions are explained below.
Financial assets
Financial assets comprise cash and cash equivalents and trade and other receivables.
The Group classifies all of its financial assets as assets at amortised cost as they are
held within a business model with the objective to collect contractual cash flows and
these contractual cash flows represent ‘solely payments of principal and interest’ on the
principal amount outstanding (the ‘sppi criterion’). They are initially recognised at fair
value plus transaction costs that are directly attributable to their acquisition or issue, and
are subsequently carried at amortised cost using the effective interest rate method, less
provision for impairment.
Impairment provisions are recognised using an expected credit loss approach. The
expected credit loss is the difference between the cash flows that are due to the Group
in accordance with the contract and the cash flows that the Group expects to receive
discounted at the original effective interest rate. In calculating the expected credit loss
rates, the Group considers historical loss rates for each category of customers and adjusts
for forward-looking macroeconomic data. The Group used the simplified expected
credit loss model (the lifetime expected loss allowance) for receivables that do not have
a significant financing component. Any short-term trade receivables are assumed to not
have a significant financing component.
Financial liabilities
Financial liabilities comprise borrowings and trade and other payables. The Group
classifies all of its financial liabilities as liabilities at amortised cost. Financial liabilities
at amortised cost are initially recognised at fair value net of any transaction costs directly
attributable to the issue of the instrument.
The Group does not hold or issue derivative financial instruments for trading purposes.
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Summary of significant accounting policies (continued)

Provisions
Provisions are recognised when the Group has a present legal obligation as a result of a past
event which it is probable will result in an outflow of economic benefits that can be reliably
estimated. Where the effect of the time value of money is material, the provision is based
on the present value of future outflows, discounted at a risk-free discount rate.
Share-based payments
The Group operates share schemes under which shares and share options are granted to
certain employees. The schemes meet the definition of equity-settled and cash-settled
share-based payment schemes. The costs of equity-settled transactions are measured at
fair value at the date of grant. The costs of cash-settled transactions are measured at fair
value at the date of grant and then revalued at each reporting date. The costs are expensed
on a straight-line basis over the vesting period and are adjusted to reflect the actual
number of share that are expected to vest.
Employee benefit trust
The Group operates an employee benefit trust (ebt) in conjunction with the share
schemes in place. As the Group is considered to have control over the ebt it is
consolidated as a subsidiary and the shares held by the trust are shown as an investment,
as they relate to an entity outside the Group which is consolidated.
Segmental reporting
Operating segments are identified using the level of information that is regularly reviewed
by the Chief Operating Decision Maker (codm) in order to allocate resources. The codm
has been identified as the Group Board of Directors. The Group Board of Directors
reviews financial information split between UK & Ireland and International. This split is
also consistent with budget approval and the level at which segment management exists.
The key focus of segmental information that is regularly reviewed is revenue and earnings
before interest, tax, depreciation and amortisation (ebitda). As such, the statement of
comprehensive income segmental information disclosed is for revenue, operating profit
and depreciation and amortisation (by virtue of the fact that the latter is included in
operating profit for statutory reporting purposes). Net finance costs and tax are reviewed
by the codm at a Group level as opposed to a segmental level.
Statement of financial position information is only reviewed at a Group level by the codm
and therefore no split of segmental information is disclosed in these financial statements.
The codm does not regularly review assets and liabilities disaggregated by the Group’s
reportable segments.
The Group is also required to disclose financial information by material product and
geography, irrespective of the identified reportable operating segments. In determining
what constitutes material in respect of geography, the Group applies a threshold of 10% of
total Group revenue.
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Revenue

Business segment analysis
The split of revenue by business segment is as follows:
52 weeks ended
29 December 2019

Restaurant income
Merchandising income
Wholesale income
Franchise income

52 weeks ended
30 December 2018

£000

£000

532,264

527,634

10,558

9,818

4,512

4,051

1,426

1,515

548,760

543,018

Geographical segmental analysis
The split of revenue by material geographical segment is as follows:
52 weeks ended
29 December 2019

UK & Ireland
China
Other international geographies

52 weeks ended
30 December 2018

£000

£000

441,979

441,401

84,574

80,899

22,207

20,718

548,760

543,018
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Segmental reporting

As outlined in the Group’s accounting policy, the Group has two reportable segments,
being the UK & Ireland and International.
52 weeks ended
29 December 2019

Revenue
UK & Ireland
International

Operating (loss)/profit
UK & Ireland
International

Depreciation and amortisation
UK & Ireland
International

Exceptional items
UK & Ireland
International

5

52 weeks ended
30 December 2018

£000

£000

441,979

441,401

106,781

101,617

548,760

543,018

(187,711)

50,423

(65,190)

(12,241)

(252,901)

38,182

(22,434)

(21,909)

(11,368)

(10,652)

(33,802)

(32,561)

(236,266)

(4,874)

(50,163)

(1,800)

(286,429)

(6,674)

52 weeks ended
29 December 2019

52 weeks ended
30 December 2018

Exceptional items

Impairment of property, plant and equipment
Refinancing costs
Impairment of goodwill

£000

£000

7,070

6,674

359

–

279,000

–

286,429

6,674

Further details on the impairment of property, plant and equipment charge are included
in note 12 and further details on the impairment of goodwill charge are included in note
11.
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Operating (loss)/profit

Operating (loss)/profit has been arrived at after charging/(crediting):
52 weeks ended
29 December 2019

Rent—operating leases
Rental income
Share-based payment charge
Depreciation of property, plant and equipment
Loss on disposal of property, plant and equipment
Amortisation of intangible assets
Increase in provisions
Exchange differences
Inventories recognised as an expense
Impairment of goodwill
Impairment of property, plant and equipment

52 weeks ended
30 December 2018

£000

£000

70,158

69,039

(966)

(1,159)

464

187

32,082

31,096

3,212

2,582

1,720

1,465

183

217

299

(178)

95,644

96,225

279,000

–

7,070

6,674

During the period the Group incurred costs relating to services provided by the Group’s auditors:
52 weeks ended
29 December 2019
Audit of Group and parent Company
Audit of subsidiary companies
Other assurance services
Non-audit services

7

52 weeks ended
30 December 2018

£000

£000

205

68

385

299

37

70

35

–

662

437

Finance income and finance costs

Finance income

Other interest income

Finance costs

Interest on loan notes
Interest on shareholder loan
Amortisation of loan issue costs
Other interest costs

52 weeks ended
29 December 2019

52 weeks ended
30 December 2018

£000

£000

136

293

52 weeks ended
29 December 2019

52 weeks ended
30 December 2018

£000

£000

47,403

47,431

46,556

42,335

3,451

3,195

712

473

98,122

93,434
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Staff costs

The aggregate remuneration for the employees of the Group comprised:
52 weeks ended
29 December 2019

Wages and salaries
Social security costs
Other pension costs

52 weeks ended
30 December 2018

£000

£000

182,234

177,937

12,666

12,222

3,465

2,848

198,365

193,007

See note 9 for details of the share-based payment expense.
The average monthly number of persons (including Executive Directors) employed by the Group
during the period was:
52 weeks ended
29 December 2019
No
Restaurants
Central
Total average headcount

13,481

52 weeks ended
30 December 2018
No
13,596

436

441

13,917

14,037

The aggregate remuneration to Directors of the Group comprised:
52 weeks ended
29 December 2019
£000

Aggregate emoluments
Share-based payment charge

52 weeks ended
30 December 2018
£000

770

992

87

117

857

1,109

The highest paid Director received remuneration of £401,000 (period ended 30 December 2018: £630,000) and the
share-based payment charge was £nil (period ended 30 December 2018: £nil).
During the period no (period ended 30 December 2018: one) Directors received share options under the longterm incentive schemes.
See note 27 for details of Key Management Personnel remuneration.
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Share-based payments

The Group operates share schemes under which shares and share options (collectively ‘awards’) in the parent
entity of the Company, Pizza Deliziosa Limited, are granted to certain senior employees of the Group. The
awards are not subject to any performance conditions but are subject to forfeiture on cessation of employment.
The awards only deliver a return to the employees on the sale of the indirect parent entity in which the shares are
held and only in the event that the proceeds for the sale exceed the level of debt held in the subsidiaries of Pizza
Deliziosa Limited, the indirect parent entity of the Company.
Movements in the number of awards issued to employees under the scheme and their related weighted average
exercise prices are as follows:
52 weeks ended 29 December 2019 52 weeks ended 30 December 2018
Weighted average
Weighted average
exercise price
Shares/
exercise price
Shares/
per share
Share options
per share
Share options
£
No
£
No
At the beginning of the period
Granted
Cancelled
Forfeiture of shares (purchased by
Employee Benefit Trust)
At the end of the period

505.89

77,110

465.37

48,175

565.57

6,390

565.57

30,135

463.33

(13,125)

465.37

(350)

465.37

(6,500)

465.37

(850)

504.82

63,875

505.89

77,110

The above table includes both shares and share options awarded to employees. As at 29 December 2019 57,050
(30 December 2018: 50,550) shares were held by the Employee Benefit Trust, including 28,750 (30 December 2018:
35,485) shares over which options were held by employees.
During the period ended 30 December 2018, the vesting period of shares and share options in issue was modified
from December 2018 to December 2020. This change did not have an impact on the fair value calculation of the
awards.
Awards outstanding at the end of the period have the following expiry date and exercise prices:

Grant-vest
December 2014–December 2020
March 2015–December 2020
April 2015–December 2020
March 2016–December 2020
June 2017–December 2020
June 2018–December 2020
April 2019–December 2020
At the end of the period

52 weeks ended 29 December 2019 52 weeks ended 30 December 2018
Weighted average
Weighted average
exercise price
Shares/
exercise price
Shares/
per share
Share options
per share
Share options
£
No
£
No
465.37

22,850

465.37

24,850

465.37

–

465.37

750

465.37

1,500

465.37

1,750

472.72

2,725

485.43

5,825

465.37

11,850

465.37

13,800

565.57

20,635

565.57

30,135

565.57

4,315

–

–

504.82

63,875

505.89

77,110
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Share-based payments (continued)

Assumptions used in valuation of awards granted during the period ended 29 December 2019 and the
comparative period are as follows:
Model
Grant date
Share price
Exercise price
Volatility
Expected term
Risk-free rate
Dividend yield
Fair value per share
Acquisition cost
Fair value less acquisition cost
Number of shares subject to award as at 29 December 2019

Black-Scholes
Apr 19

Black-Scholes
Jun 18

£434.38

£401.72

£565.57

£565.57

30.39%

32.74%

1.75 years

2.6 years

3.75%

1.10%

0.00%

0.00%

£38.24

£41.26

£nil

£nil

£38.24

£41.26

4,315

20,635

The expense recognised in the period relating to share-based payments transactions is £464,000 (period ended
30 December 2018: £187,000).
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Tax on loss
52 weeks ended
29 December 2019

Corporation tax
Current tax on losses for the period
Adjustments in respect of previous periods
Taxation charge for the period
Deferred tax
Origination and reversal of timing differences
Adjustments in respect of previous periods
Taxation charge/(credit) for the period
Total taxation charge for the period

52 weeks ended
30 December 2018

£000

£000

773

2,074

746

1,231

1,519

3,305

11

(327)

151

(2,186)

162

(2,513)

1,681

792

The tax assessed for the period is higher (period ended 30 December 2018: higher) than the standard rate of
corporation tax in the United Kingdom of 19.0% (period ended 30 December 2018: 19.0%). The differences are
reconciled below:
52 weeks ended
29 December 2019
£000

Loss before taxation
Loss multiplied by standard rate of corporation tax in the UK of 19.0%
(period ended 30 December 2018: 19.0%)
Effects of:
Goodwill impairment not deductible for tax purposes
Interest not deductible for tax purposes
Expenses not deductible for tax purposes
Effect of overseas tax at lower rate
Losses carried forward
Adjustments in respect of previous periods
Total taxation charge for the period

52 weeks ended
30 December 2018
£000

(350,887)

(54,959)

(66,669)

(10,442)

53,010

–

9,367

8,597

1,426

1,578

(576)
4,226
897
1,681

(1,143)
3,157
(955)
792

Factors that may affect future tax charges
Any changes in the rate of UK corporation tax will have an impact on the future tax charge. Changes to
the UK corporation tax rates were substantively enacted as part of Finance Bill 2016 (on 6 September 2016).
These included reductions to the main rate to reduce the rate to 17% from 1 April 2020. This change had
been substantively enacted at the balance sheet date and therefore the impact is included in these financial
statements. On 11 March 2020, it was announced that this reduction to the main rate of corporation tax would
no longer go ahead and that the rate would remain at 19% for both the financial years commencing 1 April 2020
and 1 April 2021. This change was substantively enacted on 17 March 2020. If the future rate change had been
substantively enacted at the balance sheet date, the deferred tax liability at 29 December 2019 would have been
£109,043,000 and the deferred tax charge for the period would have been £11,517,000 higher.

This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
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Intangible assets

30 December 2018
Cost
As at 1 January 2018
Additions
Disposals
Transfers
Foreign exchange
As at 30 December 2018
Accumulated amortisation
As at 1 January 2018
Charge for the period
Disposals
Foreign exchange
As at 30 December 2018
Net book value
As at 30 December 2018
As at 31 December 2017

29 December 2019
Cost
As at 31 December 2018
Additions
Disposals
Transfers
Foreign exchange
As at 29 December 2019
Accumulated amortisation
As at 31 December 2018
Charge for the period
Impairment
Disposals
Transfers
Foreign exchange
As at 29 December 2019
Net book value
As at 29 December 2019
As at 30 December 2018

Assets under
construction

Goodwill

Trademarks

Computer
software

Brand

Total

£000

£000

£000

£000

£000

£000

–

379,233

678

5,725

515,000

900,636

–

–

210

9

–

219

–

–

–

(3)

–

–

–

–

1,983

–

(3)
1,983

–

–

11

13

–

24

–

379,233

899

7,727

515,000

902,859

–

–

(83)

(716)

–

(799)

–

–

(85)

(1,380)

–

(1,465)

–

–

–

2

–

2

–

–

(11)

(6)

–

(17)

–

–

(179)

(2,100)

–

(2,279)

–

379,233

720

5,627

515,000

900,580

–

379,233

595

5,009

515,000

899,837

Assets under
construction

Goodwill

Trademarks

Computer
software

Brand

Total

£000

£000

£000

£000

£000

£000

–

379,233

899

7,727

515,000

902,859

–

–

91

44

–

135

(8)

–

–

–

–

712

–

–

656

–

–

–

(5)

(85)

–

712

379,233

–
–
–

(90)

985

8,334

–

(179)

(2,100)

–

–

(103)

(1,617)

–

(1,720)

–

(279,000)

(279,000)

–

–

515,000

(8)
1,368
904,264

(2,279)

–

–

–

8

–

8

–

–

–

(15)

–

(15)

–
–

–

5

27

–
–

32

(279,000)

(277)

(3,697)

(282,974)

712

100,233

708

4,637

515,000

621,290

–

379,233

720

5,627

515,000

900,580

Intangible assets amortisation is recorded in administrative expenses in the statement of comprehensive income.

This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
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Intangible assets (continued)

Goodwill and Brand
The goodwill and brand balance has been allocated to the following cash generating units
as at 29 December 2019 and 30 December 2018:
29 December 2019

Brand
Goodwill

30 December 2018

Brand
Goodwill

UK & Ireland

China

UAE

Total

£000

£000

£000

£000

515,000

–

–

515,000

92,459

6,118

1,656

100,233

607,459

6,118

1,656

615,233

UK & Ireland

China

UAE

Total

£000

£000

£000

£000

515,000

–

–

515,000

324,459

51,118

3,656

379,233

839,459

51,118

3,656

894,233

The goodwill recognised in relation to UK & Ireland relates to the acquisition of the ordinary share capital of
PizzaExpress Operations Limited (formerly Gondola Investments Limited), PizzaExpress (Franchises) Limited
and PizzaExpress Greater China Limited. The goodwill recognised in relation to China relates to PizzaExpress
(Hong Kong) Limited and its subsidiaries (which comprises the geographies of Mainland China and Hong
Kong). The goodwill recognised in relation to UAE relates to the acquisition of Jordana Restaurants llc. Each of
these acquisition groups is considered to be a group of cash generating units and represents the lowest level at
which management monitors goodwill.
The brand recognised as an intangible asset at 29 December 2019 relates to the PizzaExpress brand. The
PizzaExpress brand is considered to have an indefinite life due to the history, profit and market position of the
trade name.
Each goodwill and brand value is tested annually for impairment by reference to value in use or fair value less
costs to sell. This is calculated using sensitised Board-approved budgets covering a five-year period. After this
five-year period the cash flows are continued in perpetuity using a growth rate specific to the market. The
key assumptions are discount rate, long-term growth rate and forecast cash flows (including number of new
site openings, existing site growth, cost increases and capital expenditure including planned refurbishment
programmes). Where the value in use model has been used for the impairment calculation, any expenditure
relating to the enhancement of assets is excluded and only refurbishment expenditure required to maintain
restaurants in the state in which they were at the time of acquisition is included. Long-term growth rates are
based on external research demonstrating expected long-term growth for each of the markets to which the
goodwill and brand relates.
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Intangible assets (continued)

The table sets out the key assumptions used for the value in use and fair value less costs to sell calculations.
UK & Ireland
Model
Fair value hierarchy level
Pre-/post-tax discount rate

Value in use
n/a
Pre

China
Fair value less
costs to sell
Level 3
Post

UAE
Value in use
n/a
Pre

Period ended 29 December 2019
Discount rate
Long-term growth rate

10.0%

11.0%

11.0%

1.75%

3.0%

2.0%

Period ended 30 December 2018
Discount rate
Long-term growth rate

8.0%

8.7%

10.0%

2.0%

3.0%

2.0%

Intangible impairment
During the period, a total impairment charge of £279,000,000 (period ended 30 December 2018: £nil) was
recognised relating to goodwill in order to bring the carrying value of each cgu to its recoverable amount. The
impairment charge has been recognised within administrative expenses in the statement of comprehensive
income. The below table shows the allocation of this charge by cgu as well as the impact on the charge of a
reasonably possible change in the key inputs.
UK & Ireland

Impairment charge
Impact on impairment charge
1% increase in discount rate
1% decline in long-term growth rate
5% decline in annual cash flows in each year of budget

China

UAE

Total

£000

£000

£000

£000

232,000

45,000

2,000

279,000

+86,000

+4,500

+500

+50,000

+3,600

+300

+29,000

+1,200

+200

The impairment charge recognised in the period is due to a combination of factors:
• the use of a higher discount rate due to a heightened risk in the wider casual dining market, in addition to the
increased PizzaExpress-specific risk arising from the proximity of a refinancing;
• in the UK & Ireland, the use of a lower long-term growth rate to take into account a revised view of the wider
market growth compared to the previous year; and
• a more prudent estimate of future cash flows across all cgus to take into account actual performance in 2019
As disclosed in note 29, the Group has been severely impacted by the outbreak of covid-19 post year end,
particularly in the UK & Ireland segment. The impact on cash flows of a three-month closure of all UK & Ireland
restaurants is estimated to be a further £40,000,000 outflow compared to those cash flows used in the goodwill
impairment reviews. This would translate to an additional £36,000,000 impairment in the UK & Ireland cgu.
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Property, plant and equipment

30 December 2018

Cost
As at 1 January 2018
Additions
Disposals
Transfers
Foreign exchange
As at 30 December 2018
Accumulated depreciation and impairment
As at 1 January 2018
Charge for the period
Disposals
Impairment charge
Foreign exchange
As at 30 December 2018
Net book value
As at 30 December 2018
As at 31 December 2017

29 December 2019

Cost
As at 31 December 2018
Additions
Disposals
Transfers
Foreign exchange
As at 29 December 2019
Accumulated depreciation and impairment
As at 31 December 2018
Charge for the period
Disposals
Impairment charge
Transfers
Foreign exchange
As at 29 December 2019
Net book value
As at 29 December 2019
As at 30 December 2018

Assets under
construction

Short
leasehold

Furniture
and fittings

Equipment

Total

£000

£000

£000

£000

£000

6,873

198,291

75,687

29,195

310,046

16,098

1,422

5,761

3,283

26,564

(8,354)

(1,234)

(1,731)

(11,319)

8,012

7,575

3,485

(1,983)

27

1,321

669

569

2,586

1,943

200,692

88,458

34,801

325,894

–

(37,384)

(22,214)

(12,642)

(72,240)

–

(15,186)

(9,782)

(6,128)

(31,096)

–

5,403

1,621

7,747

–

(6,674)

–

(771)

(339)

(355)

(1,465)

–

(54,612)

(31,612)

(17,504)

(103,728)

1,943

146,080

56,846

17,297

222,166

6,873

160,907

53,473

16,553

237,806

–
(21,055)

Assets under
construction

Short
leasehold

723
–

Furniture
and fittings

–

Equipment

(6,674)

Total

£000

£000

£000

£000

£000

1,943

200,692

88,458

34,801

325,894

15,441

1,269

5,436

3,136

25,282

(6,654)

(2,342)

(2,702)

(11,698)

5,967

2,982

2,005

(1,368)

–
(12,322)
(64)
4,998

(1,973)

(699)

(787)

(3,523)

199,301

93,835

36,453

334,587

–

(54,612)

(31,612)

(17,504)

(103,728)

–

(15,438)

(10,342)

(6,302)

(32,082)

2,348

10,155

–

6,181

1,626

–

(4,604)

(1,668)

–

(48)

–

1,004

–

(67,517)

25
404
(41,567)

(798)
38
483
(21,735)

(7,070)
15
1,891
(130,819)

4,998

131,784

52,268

14,718

203,768

1,943

146,080

56,846

17,297

222,166
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Property, plant and equipment (continued)

Transfers relate to movements out of the assets under construction category to other property, plant and
equipment categories and to intangibles.
Refer to note 25 for details of guarantees provided and the assets held by the Group.
For the purposes of tangible asset impairment reviews, the Group considers each trading outlet to be a cash
generating unit (cgu) and each cgu is reviewed annually for indicators of impairment of tangible assets. In
assessing whether an asset has been impaired, the carrying value of the cgu is compared to its recoverable
amount. The recoverable amount is the higher of its fair value and its value in use.
The impairment charge in the current and comparative financial period relates to assets held at a small number
of loss-making cgus.
The Group estimates value in use using a discounted cash flow model. Future cash flows are based on
assumptions from the business plans and cover up to a five-year period. Cash flows are limited to the expected
life of the individual restaurant lease and where this is less than or equal to the five-year business plan period, no
long-term growth rate is applied. The key assumptions and impairment charge are shown below by segment.
UK & Ireland
Period ended 29 December 2019
Discount rate
Long-term growth rate
Impairment charge (£000)
Period ended 30 December 2018
Discount rate
Long-term growth rate
Impairment charge (£000)

10.0%

International

11.0%

2.0%

n/a

3,907

3,163

8.0%

9.0%–10.0%

2.0%

n/a

4,874

1,800

A sensitivity analysis has been performed on the value in use calculation by adjusting the key assumptions.
This analysis has shown that neither a 1% increase in discount rate nor a 1% decline in long-term growth rates
would result in a material change in the impairment charge that has been recognised. Sensitivity has also been
performed on total cash flows, showing that a 5% decline in annual cash flows in each year compared to the
Board-approved budgets would also not result in a material change in the impairment charge.
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Trade and other receivables
29 December 2019

Amounts falling after more than one year
Non-current rental deposits
Other receivables

£000

5,690

5,677

602

579

6,292

6,256

29 December 2019

Amounts falling due within one year
Trade receivables
Prepayments
Accrued income
Taxation and social security
Other receivables

30 December 2018

£000

30 December 2018

£000

£000

5,528

6,205

18,792

18,543

2,518

2,156

3,632

3,157

4,486

5,545

34,956

35,606

Other receivables falling due within one year include current rental deposits of £1,665,000
(period ended 30 December 2018: £1,747,000). At 29 December 2019 there was a provision of
£159,000 (30 December 2018: £146,000) held in relation to trade receivables.
The fair values of the financial instruments included within trade and other receivables
falling due within one year is not considered to be materially different from their carrying
value due to their short-term nature. For non-current trade and other receivables, fair value
is also not considered to be materiality different from carrying value.
14

Investments
Investments
£000

Cost
As at 31 December 2018
Additions

182

As at 29 December 2019

206

24

Net book value
As at 29 December 2019
As at 30 December 2018

206
182

The increase in investments during the year relates to shares in a parent company that
have been purchased by the Employee Benefit Trust (‘ebt’). As described in note 2, in
the accounting policy relating to the ebt, the Group has control over the ebt and it is
therefore consolidated within these financial statements.
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Inventories
29 December 2019

Food and drink
Equipment and other

30 December 2018

£000

£000

5,541

5,559

6,125

6,568

11,666

12,127

‘Equipment and other’ relates to items utilised in the rendering of services to customers.
16

Cash and cash equivalents
29 December 2019

Cash at bank and in hand

30 December 2018

£000

£000

53,700

47,934

Included in cash and cash equivalents is £7,433,000 (30 December 2018: £7,793,000) relating
to credit and debit card receipts for sales made immediately prior to the period end that had
not yet cleared into the Group’s bank account but cleared post period end.
17

Trade and other payables falling due within one year
29 December 2019

Amounts falling due within one year
Trade payables
Accruals
Deferred income
Other payables
Taxation and social security

30 December 2018

£000

£000

17,155

22,173

67,196

67,650

4,566

5,603

3,117

2,584

15,171

15,631

107,205

113,641

The fair values of the financial instruments included within trade and other payables is
not considered to be materially different from their carrying value due to their short-term
nature.
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Borrowings

Current

29 December 2019

Revolving Credit Facility

Non-current

£000

20,000

–

20,000

–

29 December 2019

Senior Notes and Senior Secured Notes
Loan from parent

30 December 2018

£000

30 December 2018

£000

£000

658,524

655,567

513,472

466,916

1,171,996

1,122,483

The Senior Notes and Senior Secured Notes are actively traded on the Irish Stock Exchange and therefore sit
within level 1 of the fair value hierarchy. At 29 December 2019, the carrying value of financial instruments
within the liability was £665,000,000 (30 December 2018: £665,000,000) and the equivalent market value was
£482,430,000 (30 December 2018: £462,185,000).
The loan from the parent is listed on The International Stock Exchange however the loan is not actively traded.
As such, the financial liability sits within level 3 of the fair value hierarchy and the fair value is not considered to
be materially different to carrying value.
The Group’s loan facilities as at 29 December 2019 comprise:
Revolving Credit Facility
The Revolving Credit Facility of £20,000,000 was drawn down in December 2019 and is due for repayment in June
2020, with the facility being available until August 2020. The fixed interest rate on the draw down is 4.617% per
annum.
Senior Notes and Senior Secured Notes
The loan notes comprise Senior Notes and Senior Secured Notes, in addition to debt issue costs offset against the
loan balance and premiums on issue of the notes.
The Senior Secured Notes of £465,000,000 (30 December 2018: £465,000,000) carry interest at a fixed rate of
6.625% and are due for repayment at the maturity date in August 2021. The Senior Secured Notes are listed on
Euronext Dublin (Global Exchange Market).
Debt issue costs of £15,928,000 (30 December 2018: £15,928,000) have been capitalised and offset against the loan
note principal balance. The issue costs are being amortised over the term to maturity and at 29 December 2019,
unamortised issue costs amounted to £4,396,000 (30 December 2018: £6,896,000). A premium of £2,888,000 (30
December 2018: £2,888,000) has been added to the loan note liability and is being amortised over the term to
maturity. At 29 December 2019 the unamortised premium was £852,000 (30 December 2018: £1,346,000).
The Senior Notes of £200,000,000 (30 December 2018: £200,000,000) carry interest at a fixed rate of 8.625%
and are due for repayment at the maturity date in August 2022. The Senior Notes are listed on Euronext Dublin
(Global Exchange Market).
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Borrowings (continued)

Debt issue costs of £7,188,000 (30 December 2018: £7,188,000) have been capitalised and offset against the loan
note principal balance. The issue costs are being amortised over the term to maturity and at 29 December 2019,
unamortised issue costs amounted to £2,932,000 (30 December 2018: £3,883,000).
The Senior Notes and Senior Secured Notes are secured against assets held by the Group, as explained in note 25.
The Group and/or its affiliates may from time to time repay, prepay or repurchase its existing indebtedness prior
to its scheduled maturity.
Loan from parent
The loan from parent of £307,617,000 (period ended 30 December 2018: £307,617,000) is unsecured, accrues
interest at a compound fixed rate of 10% per annum and is due for repayment at the maturity date in August 2024.
Interest of £46,556,000 (period ended 30 December 2018: £42,335,000) was accrued against the loan during the
period. The loan includes interest of £159,299,000 accrued during previous financial periods (30 December 2018:
£116,964,000). Interest shall accrue and be aggregated with the principal balance until such time that the loan is
repaid.
On 14 August 2015, PizzaExpress Group Holdings Limited listed the principal value of the loan from the parent of
£307,617,000 on The International Stock Exchange. This did not have any impact on the terms of the loan.
Net debt
The following schedule sets out the movements in net debt for each of the periods presented.

Senior Notes
and Senior
Secured Notes

Balance at 1 January 2018
Accrued interest on loan
from parent
Release of capitalised debt
issue costs and premium
Foreign exchange on cash
Cash flows
Balance at 30 December 2018
Accrued interest on loan
from parent
Release of capitalised debt
issue costs and premium
Foreign exchange on cash
Cash flows
Balance at 30 December 2019

Loan from
parent

Revolving
Credit
Facility

Subtotal:
Liabilities
from
financing
activities

Cash
and cash
equivalents
£000

Total

£000

£000

£000

652,836

424,581

–

1,077,417

–

42,335

–

42,335

–

42,335

2,731

–

–

2,731

–

2,731

–

–

–

–

(421)

(421)

–

–

–

–

(4,961)

(4,961)

655,567

466,916

–

1,122,483

(47,934)

–

46,556

–

46,556

–

46,556

2,957

–

–

2,957

–

2,957

–

–

–

–

673

673

–

–

20,000

20,000

(6,439)

13,561

658,524

513,472

20,000

1,191,996

(53,700)

1,138,296

(42,552)

£000
1,034,865

1,074,549

This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
Accordingly, you should not place undue reliance on it, and no opinion or any other form of assurance is provided with respect thereto. This preliminary financial information
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(including any applicable audit) and may change and those changes may be material.
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Provisions for liabilities
52 weeks ended
29 December 2019

As at the beginning of the period
Charged during the period
Utilised during the period
Release of discount
Foreign exchange movement
As at the end of the period

52 weeks ended
30 December 2018

£000

£000

1,563

1,283

1,193

652

(460)

(435)

58

32

(17)

31

2,337

1,563

Provisions for liabilities relate to provisions for property items (including onerous lease and dilapidation
provisions). These provisions represent operating leases on properties no longer in use, until the end of their
leases or until the Directors estimate the properties can be sublet, as well as an estimate of dilapidations payable
on leases held by the Group. This provision is expected to be utilised within the next one to five years.
20

Deferred tax liability
Capital
allowances

At 1 January 2018
Credited to the statement of comprehensive income
Foreign exchange movement
At 31 December 2018
Debited to the statement of comprehensive income
Foreign exchange movement
At 29 December 2019

Fair value
of brand on
consolidation

£000

£000

10,694

87,550

Other timing
differences

Total

£000

£000

892

99,136

(188)

(2,513)

(2,325)

–

(32)

–

–

87,550

704

96,591

41

–

121

162

(6)

–

–

87,550

825

8,337

8,372

(32)

(6)
96,747

The Group expects to realise the deferred tax liability after more than 12 months.
The Group has an unrecognised deferred tax asset of £10,615,000 (30 December 2018: £5,132,000) relating to
unused tax losses. The asset has not been recognised as it is not probable that the losses will be utilised in the
foreseeable future.
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Financial risk management

The main financial risks associated with the Group have been identified as liquidity risk, interest rate risk,
foreign exchange risk and credit risk. The Directors are responsible for managing these risks and the policies
adopted are set out below.
Liquidity risk
The Group finances its operations through a mixture of equity (Company share capital, reserves and retained
earnings) and debt. The Group manages its liquidity risk by monitoring its existing facilities for both financial
covenant and funding headroom against forecast requirements based on short-term and long-term cash flow
forecasts. The Group’s existing facilities include a Revolving Credit Facility of £20,000,000 which was drawn
down in full as at 29 December 2019 and is available until August 2020.
Maturity analysis
The following table sets out the contractual undiscounted maturities including estimated cash flows of the
financial liabilities of the Group at 29 December 2019 and 30 December 2018.
Less than
1 year

29 December 2019
Loans and borrowings
Trade and other payables

Future interest payments*
30 December 2018
Loans and borrowings
Trade and other payables

Future interest payments*

1 to 2
years

2 to 5
years

Over
5 years

Total

£000

£000

£000

£000

£000

20,000

465,000

713,472

–

1,198,472

73,673

1,603

734

–

76,010

93,673

466,603

714,206

–

1,274,482

28,777

48,063

301,658

–

378,498

–

–

665,000

466,916

1,131,916

78,967

501

–

–

79,468

78,967

501

665,000

466,916

1,211,384

28,207

48,063

65,315

330,962

472,547

*Future interest is contractual payments on loans and borrowings which relates to future periods and therefore not accrued at the end of
the financial period

The £1,198,472,000 (period ended 30 December 2018: £1,131,916,000) of loans and borrowings are due for
repayment as follows:
29 December 2019

June 2020
August 2021
August 2022
August 2024

30 December 2018

£000

£000

20,000

–

465,000

465,000

200,000

200,000

513,472

466,916

1,198,472

1,131,916

This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
Accordingly, you should not place undue reliance on it, and no opinion or any other form of assurance is provided with respect thereto. This preliminary financial information
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(including any applicable audit) and may change and those changes may be material.
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Financial risk management (continued)

Interest rate risk
Interest rate risk reflects the Group’s exposure to fluctuations in interest rates in the market. All of the financial
liabilities of the Group are either non-interest bearing or charged at a fixed rate of interest.
The following table sets out the interest rate risk associated with the Group’s financial liabilities at 29 December
2019.
Fixed
rate

29 December 2019
Loans and borrowings
Trade and other payables

Floating
rate

Non-interest
bearing

Total

£000

£000

£000

£000

1,198,472

–

–

1,198,472

–

–

76,010

76,010

1,198,472

–

76,010

1,274,482

1,131,916

–

–

1,131,916

–

–

79,468

79,468

1,131,916

–

79,468

1,211,384

30 December 2018
Loans and borrowings
Trade and other payables

The financial assets of the Group amounting to £72,758,000 (period ended 30 December 2018: £68,030,000)
include cash and cash equivalents amounting to £53,700,000 (period ended 30 December 2018: £47,934,000)
which are interest bearing. All other financial assets are non-interest bearing.
At present the Group does not manage its interest rate risk through interest rate swap contracts or any other
derivatives.
Foreign currency risk
The Group is exposed to changes in foreign currency rates. Foreign exchange risk arises from future commercial
transactions as the Group purchases certain goods from European suppliers. This is partially mitigated at the
Group level by a subsidiary company generating income in Euros. Additionally, where possible, foreign exchange
rates with key suppliers are fixed.
The Group has subsidiaries whose functional currency is not sterling and is therefore exposed to translation risk
in relation to these entities.
Where the Group expects to undertake a significant transaction in a foreign currency, foreign exchange forward
contracts are utilised. As the Group continues to expand internationally it will consider whether it is appropriate
to develop a formal hedging strategy.

This preliminary financial information has not been audited, reviewed or compiled, nor have any procedures been performed, by our independent auditors with respect thereto.
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Financial risk management (continued)

Credit risk
The Group’s credit risk predominantly arises from trade receivables and cash and cash equivalents and rental
deposits.
Trade and other receivables comprise mainly rebates, franchise and royalty fees due as well as sales made
through a third party. Credit risk is considered to be low based on historical experience.
Credit risk can arise on rental deposits held by landlords. Credit risk is considered to be low based on historical
experience. Credit risk also arises on cash and cash equivalents held with banks.
An analysis of the ageing of trade receivables is given below.
29 December 2019

Current
0–30 days
30–60 days
More than 60 days

30 December 2018

£000

£000

3,455

4,846

1,624

531

111

235

338

593

5,528

6,205

As at 29 December 2019, trade or other receivables of £159,000 were impaired (as at 30 December 2018: £146,000).
Capital management
The Group’s policies seek to protect returns to shareholders by ensuring the Group will continue to trade
profitably in the foreseeable future. The Group also aims to optimise its capital structure of debt and equity so as
to minimise its cost of capital.
The capital of the Group is summarised as follows:
29 December 2019

Total borrowings
Less cash and cash equivalents
Net debt
Total equity
Total capital

30 December 2018

£000

£000

1,191,996

1,122,483

(53,700)
1,138,296

(47,934)
1,074,549

(466,387)

(112,332)

671,909

962,217

The Group manages its capital with regard to the risks inherent in the business and the sector within which
it operates by monitoring its actual cash flows against debt maturities, financial covenants and the cash flow
forecasts reviewed by the Directors.
As described within the going concern assessment in note 1, a significant element of the Group’s borrowings
is due for repayment in 2020 and 2021. The aim of any future refinancing of the Group is to minimise the cost
of debt whilst ensuring that sufficient funds are available for future investment and the repayment of existing
borrowings. Further details on the progress of the financing post year end are included in note 29.
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Financial instruments

The following tables categorise the Group’s financial assets and liabilities included in the
consolidated statement of financial position.
29 December 2019
£000

£000

18,899

20,096

53,700

47,934

72,599

68,030

76,010

79,468

1,198,472

1,131,916

1,274,482

1,211,384

Financial assets
Trade and other receivables
Cash and cash equivalents

Financial liabilities
Trade and other payables
Loans and borrowings

30 December 2018

Trade and other receivables as shown in note 13 includes £22,349,000 (30 December 2018:
£21,766,000) of non-financial assets within prepayments, taxation and social security.
Trade and other payables as shown in note 17 includes £31,195,000 (30 December 2018:
£34,173,000) of non-financial liabilities within accruals, deferred income, other payables
and taxation and social security.
The Group’s financial instruments are all measured at amortised cost.
Fair value estimation
The different levels of fair value have been defined as follows:
Level 1 Quoted prices (unadjusted) in active markets for identical assets or liabilities.
Level 2 Inputs other than quoted prices included within level 1 that are observable for the
asset or liability, either directly (that is, as prices) or indirectly (that is, derived from prices).
Level 3 Inputs for the asset or liability that are not based on observable market data (that
is unobservable inputs).
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Pensions

The Group operates a defined contribution pension scheme and the pension costs
charged to the statement of comprehensive income are the amounts paid by the Group to
the scheme during the period.
The pension contribution recognised in the statement of comprehensive income during
the period was £3,465,000 (period ended 30 December 2018: £2,848,000). Contributions
totalling £743,000 (period ended 30 December 2018: £499,000) were outstanding at period
end and are shown in other creditors.
24

Called up share capital and share premium
29 December 2019
£000
No

Called up share capital
100 (30 December 2018: 100) Ordinary shares
of £1 each
Share premium
Share premium

100

–

4,500

30 December 2018
£000
No

100

–

4,500

The Company was incorporated on 3 July 2014 with the issue of one Ordinary £1 share for
total consideration of £1. On 18 August 2014 a further 99 Ordinary £1 shares were issued
for total consideration of £4,499,999.
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Contingent liabilities

Various subsidiaries in the Group are guarantors to Senior Secured Notes and Senior
Notes issued by the subsidiaries PizzaExpress Financing 2 Limited and PizzaExpress
Financing 1 Limited respectively. These guarantees are over substantially all of the assets
held by the Group.
The amounts outstanding at the balance sheet date in relation to these notes were
£477,615,000 (period ended 30 December 2018: £477,773,000) for the Senior Secured Notes
and £207,074,000 (period ended 30 December 2018: £207,133,000) for the Senior Notes,
including accrued interest.
Various subsidiaries are also guarantors to a Revolving Credit Facility (‘rcf’) of
£20,000,000 made available to PizzaExpress Financing 2 Limited. The rcf was drawn
down in full during the period and remains outstanding at the end of the period.
On 7 June 2018, PizzaExpress was notified that hmrc was opening an investigation
as to whether PizzaExpress had been fully compliant with National Minimum Wage
requirements.
PizzaExpress is fully engaging with hmrc on this issue and, as at the date of this report,
the discussions with hmrc are ongoing. At this stage, it is not possible to measure the
value of any potential settlement arising from this investigation.
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Operating lease arrangements

The Group leases restaurants, offices and warehouses under non-cancellable operating
lease agreements. The lease terms vary depending on geographical location but are
typically between 15 and 25 years in the United Kingdom and between three and five
years internationally. The majority of lease agreements are renewable at the end of the
lease period at market rate. At 29 December 2019, the total future value of the Group’s
minimum lease payments under non-cancellable operating leases expiring in the
following periods were:
29 December 2019

Lessee
Not later than one year
Later than one year and no later than five years
Later than five years

Lessor
Not later than one year
Later than one year and no later than five years
Later than five years

30 December 2018

£000

£000

67,638

68,102

185,800

201,990

267,335

284,697

520,773

554,789

742

797

1,983

2,694

950

1,463

3,675

4,954
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Related party transactions

As at 29 December 2019, a loan of £513,472,000 (as at 30 December 2018: £466,916,000)
is outstanding which was previously received by the Company from Crystal Bright
Developments Limited, the parent entity of PizzaExpress Group Holdings Limited. This
loan accrues interest at a compound fixed rate of 10% per annum and is due for repayment
at the maturity date in August 2024. The total loan outstanding includes interest of
£46,556,000 (period ended 30 December 2018: £42,335,000) accrued during the period
and interest of £159,299,000 (30 December 2018: £116,964,000) accrued during previous
financial periods. Interest shall accrue and be aggregated with the principal balance until
such time that the loan is repaid.
During the period the Group was charged £400,000 (period ended 30 December 2018:
£400,000) by an indirect parent company in relation to monitoring fees, of which £400,000
(period ended 30 December 2018: £202,000) was included in accruals at period end.
Amounts paid to Key Management Personnel, aside from those members of Key
Management Personnel that were also Directors during the period, totalled £571,000
(period ended 30 December 2018: £781,000) and contributions to defined contribution
pension schemes in relation to these individuals were £6,000 (period ended 30 December
2018: £20,000). The share-based payment charge was £20,000 (period ended 30 December
2018: £176,000).
During 2019, Hony Capital, the majority shareholder of the Group, notified the Group that
an affiliate of Hony Capital acquired £71,863,000 in principal amount of the Senior Notes
in a tender offer transaction which settled on 12 December 2019.
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Parent and ultimate parent undertakings

PizzaExpress Group Holdings Limited is wholly owned by Pizza Deliziosa Limited, a
company registered in the Cayman Islands. PizzaExpress Group Holdings Limited is
the largest group for which financial statements are prepared. Consolidated financial
statements are also prepared by PizzaExpress Financing 1 plc, a direct subsidiary of
the Company and the smallest group for which consolidated financial statements are
prepared.
The Directors consider Crystal Bright Developments Limited, a company registered in the
British Virgin Islands, to be the ultimate parent company, and private equity firm Hony
Capital to be the ultimate controlling party.
29

Post balance sheet events

Post year end, in January 2020, the Group announced that an additional £10m super senior
loan was provided by an affiliate of Hony Capital (the ‘Hony Loan’). Further to this, in
March 2020, the Group secured a commitment for a new £70m facility (the ‘Super Senior
Facility’) which in April refinanced the Group’s £20m Revolving Credit Facility and the
Hony Loan, both of which were due to mature in August 2020, and provides incremental
liquidity to the Group. The Super Senior Facility is due to mature in April 2022 with
a springing maturity two weeks before the scheduled maturity of any third-party
material financial indebtedness (including the Senior Secured Notes) to the extent such
indebtedness is not refinanced, replaced or otherwise extended.
Additionally, post year end the Group has seen an unprecedented impact from the
outbreak of covid-19. The full impact of the virus cannot currently be quantified but
it will have a significant effect on all income statement lines in 2020 following the
temporary closure of all of the Group’s UK & Ireland restaurants in March 2020 as well as
closures in International markets. The impact on other areas of the financial statements,
such as the carrying value of assets, depends on the duration of the pandemic and
therefore cannot be reasonably assessed at this time.
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APPENDIX 1
Definitions and Interpretation
1.

Definitions
In this Explanatory Statement, unless inconsistent with the subject or context, the following
expressions shall have the following meanings:
“Account Holder” means the holder of a Book-Entry Interest.
“Account Holder Letter” means an account holder letter to be delivered to the Information
Agent substantially in the form as set out in Appendix 5 (Form of Account Holder Letter) of
this Explanatory Statement.
“Ad Hoc Group” means the ad hoc group of Existing SSN Holders with whom the Group
engaged in negotiations with respect to the terms of the Restructuring.
“Allocations and Entitlements Table” has the meaning given to it in the Restructuring
Implementation Deed.
“Amended Intercreditor Agreement” means the Intercreditor Agreement as amended and
restated pursuant to the terms of the ICA Amendment and Restatement Agreement.
“Anchor Investors” means the Existing SSN Creditors which, as at the date of the Lock-up
Agreement, would be entitled to the largest and second largest allocation of Holdco SPV
Shares.
“Arm’s Length Terms” means, in respect of Trust Securities, the sale of those Trust Securities
on the open market by the Holding Period Trustee or an independent broker (or other reputable
institution with relevant experience), for such consideration as such person is able to obtain to
a third party on arm’s length terms.
“Asset Realisation Scenario” has the meaning given to it at paragraph 3.6(b) of Part B
(Purpose of the Restructuring Plan And its Effects) of this Explanatory Statement.
“August Interest Non-Payments” has the meaning given to it at paragraph 4.14 of Part A
(Background to and Reasons for the Restructuring Plan) of this Explanatory Statement.
“Backstop Fee” has the meaning given to it at paragraph 4.43 of Part A (Background to and
Reasons for the Restructuring Plan) of this Explanatory Statement.
“Backstop Letter” has the meaning given to it at paragraph 4.43 of Part A (Background to and
Reasons for the Restructuring Plan) of this Explanatory Statement.
“Bidco Group” means, with effect from the Restructuring Effective Date, Bidco SPV and its
subsidiaries;
“Bidco Shares” means the entire issued share capital of Bidco SPV at the Restructuring
Effective Date or, where the context otherwise requires, shares in the share capital of Bidco
SPV;
“Bidco SPV” means Wheel Bidco Limited, a company incorporated in Jersey with company
number 132325.
“Board” means the board of directors of the Plan Company.
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“Book-Entry Interest” means, in relation to the Existing SSNs or the SUNs, a beneficial
interest in a Global Note held through and shown on, and transferred only through, records
maintained in book-entry form by the Clearing Systems and their respective nominees and
successors, acting through themselves or the Common Depositary Nominee.
“Business Day” means a day (other than a Saturday or Sunday) on which banks are generally
open in the United Kingdom and Jersey.
“Certifications” means the confirmations, representations and warranties contained in the
Account Holder Letter.
“Chairperson” means the chairperson appointed by the Court to act as chairperson of the
relevant Plan Meetings and to report the results of the Plan Meetings to the Court.
“Chapter 15 Hearing” means the court hearing under Chapter 15, Title 11 of the U.S.
Bankruptcy Code to recognise the Restructuring Plan and its effects in the United States.
“Chapter 15 Order” means an order granted under 11 U.S.C. § 1501 et seq. to recognise,
enforce and give effect to the Restructuring Plan under the laws of the United States of America.
“China Group” means PizzaExpress China Limited, Pizza Express (PRD) Limited and
PizzaExpress (Beijing) Limited and their respective subsidiaries.
“China Group Purchaser” has the meaning given to it at paragraph 5.1(b) of Part A
(Background to and Reasons for the Restructuring Plan) of this Explanatory Statement.
“China Group Transaction” has the meaning given to it at paragraph 5.1(b) of Part A
(Background to and Reasons for the Restructuring Plan) of this Explanatory Statement.
“China Transaction Commitment Date” means 18 September 2020.
“Clearing Systems” means Euroclear, Clearstream and any other clearing system and, in each
case, each of their respective nominees and successors, acting through itself or a depositary and
any other system designed for similar or analogous proceedings.
“Clearstream” means Clearstream Banking, S.A., or any successor thereof.
“Closing Date Notification Date” has the meaning given to it in the Restructuring
Implementation Deed.
“Closing Transaction Security Documents” means the Transaction Security Documents
referred to in paragraph 4 of Schedule 2 of the Restructuring Implementation Deed.
“Common Depositary” means BT Globenet Nominees Limited in its capacity as “Common
Depositary” as the meaning is given to that term in the Existing SSN Indenture.
“Common Depositary Nominee” means BT Globenet Nominees Limited in its capacity as the
registered holder of the Global Note as nominee for the Common Depositary.
“Companies Act” means the Companies Act 2006.
“Comparator Report” has the meaning given to it at paragraph 3.5 of Part B (Purpose of the
Restructuring Plan And its Effects) of this Explanatory Statement.
“Consenting Noteholders” means the consenting Existing SSN Holders and SUN Holders that
have entered into or acceded to the Lock-up Agreement as “Consenting Noteholders”.
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“Convening Hearing” means the hearing held on 30 September 2020 remotely via video
conference for an order granting certain directions in relation to the Restructuring Plan.
“Court” means the High Court of Justice of England and Wales.
“COVID-19” means severe acute respiratory syndrome coronavirus 2 (SARS-CoV-2), the
coronavirus disease and/or any outbreak thereof.
“Custody Instructions” means instructions given by any relevant Account Holder to the
Clearing System in which any relevant Existing SSNs or SUNs are held instructing that
Clearing System to block those Existing SSNs or SUNs in accordance with the instructions
contained in this Explanatory Statement.
“Custody Instruction Reference Number” means a reference number provided by a Clearing
System to an Account Holder which has delivered Custody Instructions to that Clearing System,
confirming that the blocking instructions in those Custody Instructions have been complied
with by that Clearing System.
“CVA” means the company voluntary arrangement of PERL pursuant to the CVA proposal
dated 18 August 2020 and as approved by its creditors on 4 September 2020.
“Deed of Contribution” means the deed of contribution entered into on 1 September 2020,
pursuant to which the Plan Company agreed to contribute any amounts that are paid by the Plan
Member towards the discharge of the liabilities under the SUNs in an equal proportion.
“Disqualified Person” means a person who is a citizen of, or domiciled or resident in, or
subject to the laws of, any jurisdiction where the offer to issue to, subscribe by or transfer to,
such person of any commitments under the Holdco SPV Shares or New SSNs is prohibited by
law or would, or would be likely to, result in the Holdco SPV, Bidco SPV, the Plan Company
or any other member of the Group being required to comply with any filing, registration,
disclosure or other onerous (as may be decided by the Plan Company in its sole discretion acting
reasonably) requirement in such jurisdiction.
“Dissenting Class” has the meaning given to it at paragraph 1.5(a)(ii) of Part A (Background
to and Reasons for the Restructuring Plan) of this Explanatory Statement.
“Distressed Sale Scenario” has the meaning given to it at paragraph 3.6(a) of Part B (Purpose
of the Restructuring Plan And its Effects) of this Explanatory Statement.
“Eligible Person” means a person who is:

(a)

either (x) a “qualified institutional buyer” as defined in Rule 144A under the Securities
Act; (y) an “accredited investor” as defined in Rule 501(a)(1), (2), (3) or (7) under the
Securities Act, that is an institution or (z) a person that is not a “U.S. person” as defined
in Regulation S under the Securities Act that is located and resident outside the United
States;

(b)

not a retail investor in the European Economic Area (defined as a person who is one
(or more) of: (x) a retail client as defined in point (11) of Article 4(1) of Directive
2014/65/EU (“MiFID II”); (y) a customer within the meaning of the Insurance
Distribution Directive, where that customer would not qualify as a professional client
as defined in point (10) of Article 4(1) of MiFID II); or (z) a person who is not qualified
investor as defined in Regulation (EU) 2017/1129;

(c)

not a KYC Outstanding Creditor; and
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(d)

not a Disqualified Person.

“EOTHO Scheme” has the meaning given to it at paragraph 6.14 of Part B (Purpose of the
Restructuring Plan And its Effects) of this Explanatory Statement
“Euroclear” means Euroclear Bank S.A./N.V., or any successor thereof.
“Existing Debt” has the meaning given to it at paragraph 3.1 of Part A (Background to and
Reasons for the Restructuring Plan) of this Explanatory Statement.
“Existing Notes Documents” means:

(a)

the Existing SSN Indenture;

(b)

the Global Notes with respect to the Existing SSNs;

(c)

the SUN Indenture; and

(d)

the Global Notes with respect to the SUNs.

“Existing Security Agent” means Elavon Financial Services DAC as the security agent under
the terms of the Intercreditor Agreement.
“Existing Shareholder” means Crystal Bright Developments Limited.
“Existing SSN Bid” has the meaning given to it at paragraph 4.54 of Part A (Background to
and Reasons for the Restructuring Plan) of this Explanatory Statement.
“Existing SSN Creditors” means the Existing SSN Holders, the Existing SSN Trustee and the
Common Depositary Nominee.
“Existing SSN Holders” means the persons who hold the ultimate beneficial interests in the
Existing SSNs and whose interests in the Existing SSNs are held, directly or indirectly, through
records maintained in book entry form by a Clearing System or by virtue of holding a definitive
registered note.
“Existing SSN Indenture” means the senior secured notes indenture dated as of 31 July 2014,
as amended by way of a supplemental indenture dated as of 15 May 2020 and as further
amended by way of a supplemental indenture dated as of 10 August 2020 and made between,
among others, the Existing SSN Trustee, Elavon Financial Services DAC, UK Branch as the
Paying Agent, Elavon Financial Services DAC as the Registrar and Transfer Agent and Elavon
Financial Services DAC as the Security Agent, and guaranteed by the Plan Member,
PizzaExpress Group Limited, PizzaExpress Operations Limited, PizzaExpress International
Holdings Limited, PandoraExpress 7 Limited, Riposte Limited, PandoraExpress 1 Limited,
PandoraExpress 2 Limited, PandoraExpress 3 Limited, PandoraExpress 4 Limited,
PandoraExpress 5 Limited, PizzaExpress Limited, Roll&Shake Limited, PizzaExpress
(Wholesale) Limited, Hunton House Limited, Al Rollo Limited, Bookcash Trading Limited,
Agenbite Limited, PizzaExpress Merchandising Limited, Pizza Express (Jersey) Limited,
PizzaExpress (Restaurants) Limited and PizzaExpress (Franchises) Limited.
“Existing SSN Plan Meeting” means a meeting to be convened between the Plan Company
and the Existing SSN Creditors for the purpose of considering and, if thought fit, approving the
Restructuring Plan (subject to any necessary permission having first been obtained at the
Convening Hearing).
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“Existing SSN Trustee” means U.S. Bank Trustees Limited as the trustee of the holders of the
Existing SSNs pursuant to the Existing SSN Indenture and its successors from time to time.
“Existing SSNs” means the £465 million senior secured notes due 2021 issued by the Plan
Company pursuant the Existing SSN Indenture.
“Fee Letters” means:

(a)

an agency and security agency fee letter in respect of the New SSN Facility Notes
Purchase Agreement and the New Money Facility Notes Purchase Agreement between
the Plan Company, the New Money Facility Agent, the New SSN Facility Agent and
the Successor Security Agent; and

(b)

an equity agent fee letter in respect of the Holdco Shares between the Plan Company
and GLAS Trustees Limited; and

(c)

a fee letter in respect of the Holding Period Trust between the Plan Company and the
Holding Period Trustee.

“Financial Restructuring” has the meaning given to it at paragraph 1.1(b) of Part B (Purpose
of the Restructuring Plan And its Effects) of this Explanatory Statement.
“Financial Statements” has the meaning given to it at Part G (Financial Information of the
Group) of this Explanatory Statement
“Funds Flow” means the completion funds flow prepared by the Plan Company and in agreed
form.
“GLAS
Portal”
means
the
Portal
available
at
https://glasagency.appiancloud.com/suite/sites/pizza-express. Plan Participants will require login details
to access the GLAS Portal. Login details can be obtained by emailing lm@glas.agency and
referencing PizzaExpress.
“Global Deed of Release” means the global deed of release to be entered into between the
parties thereto in respect of the release of claims arising in connection with the Restructuring,
the Existing SSNs and the SUNs in the form set out at schedule 13 (Global Deed of Release) to
the Restructuring Implementation Deed.
“Global Note” means, individually and collectively, the global notes in respect of the Existing
SSNs and the SUNs deposited with, or on behalf of, and registered in the name of, the Common
Depositary Nominee.
“Group” means the Plan Member and its Subsidiaries.
“Holdco Intercompany Loan” means an intercompany loan from Holdco SPV to Bidco SPV
in an amount equal to the New SSN Facility 2 Liabilities.
“Holdco SPV” means Wheel Topco Limited, a company incorporated in Jersey with company
number 132326.
“Holdco SPV Shares” means shares in Holdco SPV.
“Holdco SPV Shares Entitlement” means ordinary shares and preference shares of Holdco
SPV representing (in aggregate) 63% of the issued share capital of Holdco SPV immediately
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following the Restructuring Effective Date issued to each New SSN Noteholder in accordance
with the Allocations and Entitlements Table.
“Holdco SPV Articles of Association” means the articles of association of Holdco SPV.
“Holdco SPV Shareholders’ Agreement” means the shareholders’ agreement of Holdco SPV.
“Holding Period” means the period of 12 months commencing on the Restructuring Effective
Date.
“Holding Period Expiry Date” means the last day of the Holding Period.
“Holding Period Trust” means the bare trust with respect to the New SSNs and Holdco SPV
Shares, administered by the Holding Period Trustee, in respect of subscribers who are not (or
are deemed to not be) Eligible Persons and who are unable to, or fail to, designate a Nominated
Recipient who is an Eligible Person.
“Holding Period Trust Deed” means the trust deed to be entered into on or prior to the
Restructuring Effective Date between, among others, the Plan Company, the Holding Period
Trustee and the Information Agent.
“Holding Period Trustee” means GLAS Trustees Limited, a company registered in England
with registered number 08466032 and with its registered office at 45 Ludgate Hill, London,
EC4M 7JU, in its capacity as trustee under the Holding Period Trust Deed.
“Hony Capital” means Hony Capital Fund V, L.P., a limited partnership incorporated in the
Cayman Islands.
“Identification Documents”, with respect to a person, means:

(i)

proof of personal identity (for example, a copy of his or her passport or driving
licence with photocard) or other proof of personal identity; and

(ii)

a copy of the resolution authorising him or her to act on behalf of a Plan
Participant, or other proof of authorisation which is acceptable to the Plan
Company or the Information Agent.

“Illustrative Recoveries” has the meaning given to it at paragraph 6.10 of Part B (Purpose of
the Restructuring Plan And its Effects) of this Explanatory Statement.
“ICA Amendment and Restatement Agreement” means the amendment and restatement
agreement relating to the Intercreditor Agreement to be entered into between, among others,
the Plan Member, the Plan Company, Bidco SPV and the Successor Security Agent.
“Information Agent” means GLAS Specialist Services Limited.
“Intercreditor Agreement” has the meaning given to it at paragraph 3.2 of Part A
(Background to and Reasons for the Restructuring Plan) of this Explanatory Statement.
“Intermediary” means a person holding an interest in the Existing SSNs and/or the SUNs on
behalf of another person or, as the context requires, a person who holds or has held such an
interest at the Record Time, and in either case such person is not or (as appropriate) was not an
Account Holder.
“Jerseyco Transaction Security Documents” means:
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(a)

a Jersey law all intangible asset security interest agreement to be entered into by Bidco
SPV in favour of the Successor Security Agent;

(b)

Jersey law all intangible asset security interest agreement to be entered into by Holdco
SPV in favour of the Successor Security Agent; and

(c)

an English law charge over the Plan Company Shares and in favour of the Successor
Security Agent.

“Jersey Security Document” means any Transaction Security Document governed by Jersey
law.
“JinJiang” means Charming Lime Limited, a limited company incorporated in the British
Virgin Islands under company number 1864096.
“KPMG Valuation” has the meaning given to it at paragraph 6.11 of Part B (Purpose of the
Restructuring Plan And its Effects) of this Explanatory Statement
“KYC Outstanding Creditor” means a Plan Creditor who has not provided sufficient
information to satisfy the “know-your-customer” and customer due diligence requirements in
respect of the New SSNs and the Holdco SPV Shares as notified to the Plan Creditors with
reasonable notice prior to the Voting Instruction and Confirmation Deadline.
“Lazard” has the meaning given to it at paragraph 4.49 Part A (Background to and Reasons
for the Restructuring Plan) of this Explanatory Statement.
“Lock-up Agreement” means the lock-up agreement dated 4 August 2020 (as amended and/or
restated from time to time) between, among others, the Plan Company, the Ad Hoc Group and
certain affiliates of Hony Capital in relation to the Restructuring as summarised at
paragraph 4.29 of Part A (Background to and Reasons for the Restructuring Plan) of this
Explanatory Statement.
“Minimum EBITDA Covenant” has the meaning given to it at paragraph 4.20 of Part A
(Background to and Reasons for the Restructuring Plan) of this Explanatory Statement.
“Minimum Liquidity Covenant” has the meaning given to it at paragraph 4.21 of Part A
(Background to and Reasons for the Restructuring Plan) of this Explanatory Statement.
“New Money Facility” has the meaning given to it at paragraph 4.37 of Part A (Background
to and Reasons for the Restructuring Plan) of this Explanatory Statement.
“New Money Facility Commitment Date” has the meaning given to it at paragraph 4.38 of
Part A (Background to and Reasons for the Restructuring Plan) of this Explanatory Statement.
“New Money Facility Notes” means the new private placement notes issued by Bidco SPV
under the New Money Facility.
“New Money Facility Noteholder” has the meaning given to it in the Restructuring
Implementation Deed.
“New Money Facility A Notes Subscription Request” means a Notes Subscription Request
in relation to Facility A (each as defined in the New Money Facility Notes Purchase Agreement)
in the form set out at schedule 11 (New Money Facility A Notes Subscription Request) of the
Restructuring Implementation Deed.
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“New Money Facility Notes Purchase Agreement” has the meaning given to it at section 7
of Part C (Summary of the Terms of Certain Restructuring Documents) of this Explanatory
Statement.
“New Money Facility Share Entitlement” means ordinary shares and preference shares of
Holdco SPV representing (in aggregate) 35% of the issued share capital of Holdco SPV
immediately following the Restructuring Effective Date issued to each New Money Facility
Noteholder in accordance with the Allocations and Entitlements Table.
“New Notes” means, collectively, the New SSNs and the New Money Facility Notes.
“New Notes Collateral” means, collectively, the rights, property or assets over which a lien
has been granted by a security document, to secure the obligations of Bidco SPV and the New
Notes Guarantors.
“New Notes Guarantees” means, collectively, the guarantees provided by certain entities of
the Restructured Group with respect to the New Notes.
“New Notes Guarantors” means the entities of the Restructured Group who have provided the
New Notes Guarantees.
“New SSN Facility Notes Purchase Agreement” has the meaning given to it under
paragraph 5 of Part C (Summary of the terms of Certain Restructuring Documents) of this
Explanatory Statement.
“New SSN Noteholder” has the meaning given to it in the Restructuring Implementation Deed.
“New SSN Facility B” has the meaning given to the term “Facility 2” in the New SSN Facility
Notes Purchase Agreement.
“New SSN Facility B Liabilities” means all present and future liabilities and obligations of
Bidco SPV or any member of the Bidco Group relating to the New SSN Facility B
“New SSNs” means the new private placement notes issued by Bidco SPV and as summarised
at paragraph 2.1(a) of Part B (Purpose of the Restructuring Plan And its Effects) of this
Explanatory Statement.
“Nominated Recipient” means a person (or persons) nominated by a Plan Creditor in its
Account Holder Letter to receive on its behalf its share of the New SSNs and/or the Holdco
SPV Shares.
“Non UK&I Subsidiaries” means each of PizzaExpress UAE Holdings Limited, PizzaExpress
Singapore PTE Limited, PizzaExpress (Hong Kong) Limited and PizzaExpress (West) Limited
and any of their respective subsidiaries.
“OID” has the meaning given to it at paragraph 5.4 of Part B (Purpose of the Restructuring
Plan And its Effects) of this Explanatory Statement.
“Operational Restructuring” has the meaning given to it at paragraph 5.1(b) of Part A
(Background to and Reasons for the Restructuring Plan) of this Explanatory Statement.
“PE Group” has the meaning given to it at paragraph 5.17(a) of Part A (Background to and
Reasons for the Restructuring Plan) of this Explanatory Statement.
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“PE Group Funding Amount” has the meaning given to it at paragraph 5.18(a) of Part A
(Background to and Reasons for the Restructuring Plan) of this Explanatory Statement.
“PEBL Unpaid Shares Capital” has the meaning given to it at paragraph 5.16(a) of Part A
(Background to and Reasons for the Restructuring Plan) of this Explanatory Statement.
“PEF1 Intercompany Receivables” means the intercompany receivables owed by any
member of the Group to the Plan Member.
“PEGHL” means PizzaExpress Group Holdings Limited.
“PERL” means PizzaExpress (Restaurants) Limited.
“Plan Claims” has the meaning given to it in the Restructuring Plan.
“Plan Company” means PizzaExpress Financing 2 plc, a company incorporated and registered
in England and Wales as a public company limited by shares on 7 July 2014 under registered
number 09119629.
“Plan Company Shares” means the entire issued share capital of the Plan Company.
“Plan Creditor” means the Existing SSN Creditors and the SUN Creditors.
“Plan Documents” means each of:

(a)

this Explanatory Statement (including the notice setting out the relevant details for the
Plan Meetings);

(b)

the Restructuring Plan;

(c)

the Account Holder Letter; and

(d)

the Proxy Form.

“Plan Meeting” means each of the Existing SSN Plan Meeting, the SUN Plan Meeting and the
Plan Member Meeting.
“Plan Member” means PizzaExpress Financing 1 plc, a company incorporated and registered
in England and Wales as a public company limited by shares on 4 July 2014 under registered
number 09116370.
“Plan Member Meeting” means a meeting to be convened between the Plan Company and
Plan Member for the purpose of considering and, if thought fit, approving the Restructuring
Plan (subject to any necessary permission having first been obtained at the Convening Hearing).
“Plan Participant” means the Plan Creditors and the Plan Member.
“Plan Sanction Hearing” means the hearing of the Court for the purpose of sanctioning the
Restructuring Plan pursuant to the order of the Court under Section 901F of the Companies Act,
anticipated to be held on 29 October 2020.
“GLAS Portal” means the website set up for the Plan Company by the Information Agent at
https://glas-agency.appiancloud.com/suite/sites/pizza-express.
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“Practice Statement” means the Practice Statement (Companies: Schemes of Arrangement
under Part 26 and Part 26A of the Companies Act 2006) issued on 26 June 2020 by the Court.
“Practice Statement Letter” means the letter dated 1 September 2020 as supplemented by the
Supplemental PSL from the Plan Company to the Plan Participants in accordance with the
Practice Statement.
“PRC” means the mainland People’s Republic of China and for the purposes of this
Explanatory Statement excludes Hong Kong.
“Prospectus Regulation” means Regulation (EU) 2017/1129 on the prospectus to be published
when securities are offered to the public or admitted to trading on a regulated market.
“Proxy Form” means a proxy form to be delivered to the Information Agent substantially in
the form as set out in Appendix 4 (Form of Proxy Form) of this Explanatory Statement.
“Record Time” means 5 p.m. (London time) on 19 October 2020.
“Registrar of Companies” means the Registrar of Companies of England and Wales.
“Restructured Group” means Holdco SPV and its subsidiaries following completion of the
Restructuring.
“Restructuring” means the Financial Restructuring, the Operational Restructuring and the
China Group Transaction.
“Restructuring Committee” has the meaning given to it at paragraph 4.49 of Part A
(Background to and Reasons for the Restructuring Plan) of this Explanatory Statement.
“Restructuring Documents” means those documents listed in Part C (Summary of the Terms
of Certain Restructuring Documents) of this Explanatory Statement.
“Restructuring Effective Date” means the date on which all the Closing Steps set out under
and in accordance with the Restructuring Implementation Deed have been completed and which
is currently expected to be on or around 5 November 2020.
“Restructuring Implementation Deed” means the deed to give effect to the terms of the
Restructuring Plan and the Lock-up Agreement to be entered into by, among others, the Plan
Company and the Plan Participants, the substantially agreed form of which is set out at Part F
(The Restructuring Implementation Deed) (with or subject to any modification, addition or
condition approved or imposed by the Court or approved in accordance with the terms of the
Restructuring Plan).
“Restructuring Longstop Time” means the later to occur of:

(a)

11:59 p.m. (London time) on 15 November 2020; and

(b)

the “Restructuring Longstop Time” under the terms of and as defined in the
Restructuring Implementation Deed.

“Restructuring Plan” means the restructuring plan proposed by the Plan Company under
Part 26A of the Companies Act in the substantially agreed form set out in Part E (The
Restructuring Plan) of this Explanatory Statement (with or subject to any modification,
addition or condition approved or imposed by the Court or approved in accordance with the
terms of the Restructuring Plan).
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“Sale Process” has the meaning given to it at paragraph 4.49 of Part A (Background to and
Reasons for the Restructuring Plan) of this Explanatory Statement.
“SEC” means the U.S. Securities and Exchange Commission.
“Security” means a mortgage, charge, pledge, lien or other security interest securing any
obligation of any person or any other agreement or arrangement having a similar effect.
“Security Agent” has the meaning given at paragraph 3.2 of Part A (Background to and
Reasons for the Restructuring Plan) of this Explanatory Statement.
“Security Agent Replacement Documents” means together:

(a)

the security agent resignation instruction letter to be entered into by the Existing
Security Agent, the Existing SSN Trustee, the Plan Member, the Plan Company and
the Super Senior Creditor Representative;

(b)

the security agent appointment instruction letter to be entered into by the Security
Agent, the Existing SSN Trustee, the Plan Member, the Plan Company and the Super
Senior Creditor Representative; and

(c)

the replacement and appointment deed to be entered into by the Plan Company, the
Plan Member, the Existing Security Agent and the Successor Security Agent.

“Shareholder Loan” means the approximately £546 million (including accrued interest) loan
from PEGHL to the Plan Member.
“Shareholder Parties” means Aspired Century Group Limited, Crystal Bright Developments
Limited, Union Harvest Group Limited and each direct or indirect shareholder of the Group
who has acceded to the Lock-up Agreement as such.
“STF” means a stock transfer form to be entered into on Completion (as defined in the SPA)
by the Plan Member in respect of the transfer of the Plan Company Shares to Bidco SPV as
purchaser under the SPA.
“Subsidiary” means an entity in respect of which a person has direct or indirect control or owns
directly or indirectly more than 50% of the voting rights, voting capital or similar rights of
ownership, and “control” for this purpose means the power to direct the management and the
policies of the entity whether through the ownership of voting capital, by contract or otherwise.
“Successor Security Agent” means, upon its appointment pursuant to the Security Agent
Replacement Documents, GLAS Trust Corporation Limited as the security agent under the
terms of the Intercreditor Agreement.
“SUN Creditors” means the SUN Holders, the SUN Trustee and the Common Depositary
Nominee.
“SUN Holders” means the persons who hold the ultimate beneficial interests in the SUNs and
whose interests in the SUNs are held, directly or indirectly, through records maintained in book
entry form by a Clearing System or by virtue of holding a definitive registered note.
“SUN Plan Meeting” means a meeting to be convened between the Plan Company and the
SUN Creditors for the purpose of considering and, if thought fit, approving the Restructuring
Plan (subject to any necessary permission having first been obtained at the Convening Hearing).
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“SUN Indenture” means the senior unsecured notes indenture dated as of 31 July 2014, as
amended by way of a supplemental indenture dated as of 15 May 2020 and as further amended
by way of a supplemental indenture dated as of 10 August 2020 between, among others, the
SUN Trustee, Deutsche Bank AG, London Branch as the original Paying Agent, Deutsche Bank
Luxembourg S.A. as the original Registrar and original Transfer Agent and Elavon Financial
Services DAC as the Security Agent.
“SUN Trustee” means Deutsche Trustee Company Limited as the original trustee of the
holders of the SUNs pursuant to the SUN Indenture and its successors from time to time.
“SUNs” means the £200 million senior unsecured notes due 2022 issued by the Plan Member
and guaranteed by the obligors (including the Plan Company) pursuant to the SUN Indenture.
“Super Senior Creditor Representative” means Global Loan Agency Services Limited.
“Super Senior Facility” means the £70 million super senior term loan facility made available
pursuant to a facility agreement dated 29 April 2020 (as amended and/or restated from time to
time) entered into between, among others, the Plan Member, the Plan Company and Global
Loan Agency Services Limited as agent.
“Super Senior Facility Agreement” has the meaning given to it at paragraph 3.1(a) of Part A
(Background to and Reasons for the Restructuring Plan) of this Explanatory Statement.
“Super Senior Facility Lenders” has the meaning given to it at paragraph 4.20 of Part A
(Background to and Reasons for the Restructuring Plan) of this Explanatory Statement.
“Supplemental PSL” has the meaning given to it at paragraph 4.39 of Part A (Background to
and Reasons for the Restructuring Plan) of this Explanatory Statement.
“Target Assets” has the meaning given to it at paragraph 4.49 of Part A (Background to and
Reasons for the Restructuring Plan) of this Explanatory Statement.
“Trust Securities” means the New SSNs and Holdco SPV Shares held on trust for certain Plan
Creditors or their Nominated Recipients pursuant to the Holding Period Trust Deed.
“UK&I Group” has the meaning given to it at paragraph 4.6 of Part A (Background to and
Reasons for the Restructuring Plan) of this Explanatory Statement.
“UK&I Subsidiary” means the Plan Company and its subsidiaries, other than the Non UK&I
Subsidiaries.
“United States” means the United States of America.
“U.S. Bankruptcy Court” means the United States Bankruptcy Court for the Southern District
of Texas.
“VAT” means value added tax.
“Voting Instruction and Confirmation Deadline” means the latest time by which the
Information Agent must receive a valid Account Holder Letter or Proxy Form (and, if
applicable, Identification Documents) in order for that Plan Participant’s voting instructions to
be taken into account for the purposes of the relevant Plan Meeting and the latest time for
making the Certifications or designating a Nominated Recipient who is an Eligible Person for
the purposes of receiving New SSNs or Holdco SPV Shares, being 5 p.m. (London time) on 19
October 2020.
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2.

Interpretation
In this Explanatory Statement, unless the context otherwise requires or otherwise expressly
provides for:
(a)

references to a person include a reference to an individual, firm, partnership, company,
corporation, unincorporated body of persons or any state or state agency;

(b)

references to any person shall include references to his or her successors, transferees
and assigns and any person deriving title under or through him or her;

(c)

references to any Plan Creditor shall only include those persons falling under the
definition of Plan Creditor (above) to the extent they are named in the register of Plan
Creditors maintained by the Information Agent as holding Plan Claims at the Record
Time;

(d)

a reference to this Explanatory Statement includes a reference to the preliminary
section and appendices of this Explanatory Statement;

(e)

references to a statute, statutory provision or regulatory rule or guidance include
references to the same as subsequently modified, amended or re-enacted from time to
time;

(f)

references to an agreement, deed or document shall be deemed also to refer to such
agreement, deed or document as amended, supplemented, restated, verified, replaced
and/or novated (in whole or in part) from time to time and to any agreement, deed or
document executed pursuant thereto;

(g)

the singular includes the plural and vice versa and words importing one gender shall
include all genders;

(h)

references to “including” shall be construed as references to “including without
limitation” and “include”, “includes” and “included” shall be construed accordingly;

(i)

references to a period of days shall include Saturdays, Sundays and public holidays and
where the date which is the final day of a period of days is not a Business Day, that
date will be adjusted so that it is the first following day which is a Business Day;

(j)

references to the “UK” and “United Kingdom” are to the United Kingdom of Great
Britain and Northern Ireland;

(k)

references to “Sterling”, “sterling”, or to “£” are references to the lawful currency from
time to time of the United Kingdom;

(l)

references to time shall be to London time (Greenwich Mean Time or British Summer
Time, as appropriate).
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APPENDIX 2
Instructions and Guidance to Plan Participants
This Appendix 2 (Instructions and Guidance to Plan Participants) sets out instructions and guidance
for voting at the Plan Meetings and certain additional matters.
All Plan Participants are requested to read:
(a)

the general guidance in Part 1 (General Guidance) of this Appendix 2 (Instructions and
Guidance to Plan Participants); and

(b)

the guidance on voting procedures at the Plan Meetings with respect to all Plan Claims
in Part 2 (Voting) of this Appendix 2 (Instructions and Guidance to Plan Participants).
Part 1
General Guidance

1.

Plan Meetings

1.1

The Restructuring Plan is proposed between the Plan Company and the Plan Participants.

1.2

The Plan Company shall hold a separate meeting for each of the Existing SSN Creditors, the
SUN Creditors and the Plan Member (in that order).

1.3

Before the Restructuring Plan can become effective and binding on the Plan Company and the
Plan Participants, resolutions to approve them must be passed by the relevant Plan Participants
by the requisite number required by section 901F of the Companies Act. The requisite number
is those representing at least 75% in value of the relevant Plan Participants which, being so
entitled, are present in person, by a duly authorised representative if a corporation, or by proxy
and vote at the relevant Plan Meeting. If the Restructuring Plan is not approved by a number
representing at least 75% in value of a class of creditors or members of the Plan Company
present in person or by proxy and voting at the relevant Plan Meeting (such class a “Dissenting
Class”):
(a)

the Court must be satisfied that, if it were to sanction the Restructuring Plan, none of
the members of the Dissenting Class would be any worse off than they would be under
the relevant alternative to the Restructuring Plan; and

(b)

a number representing at least 75% in value of a class of creditors or members present
in person or by proxy and voting at the relevant Plan Meeting who would receive a
payment, or have a genuine economic interest in the Plan Company in the relevant
alternative must have approved the Restructuring Plan.

1.4

The Plan Meetings have been ordered by the Court to be summoned to take place on 21 October
2020 at 11 a.m. (London time), by way of video conference commencing with the Existing SSN
Plan Meeting (to commence at 11 a.m. (London time)) followed, in sequential order, by, the
SUN Plan Meeting (to commence at 11:45 (London time)) and the Plan Member Meeting (to
commence at 12:30 p.m. (London time)).

1.5

Plan Participants are strongly encouraged to appoint a proxy (either the Chairperson or another
person of their choice who is willing to attend the relevant Plan Meeting) by completing and
submitting an Account Holder Letter (in the case of the Plan Creditors) or a Proxy Form (in the
case of the Plan Member), and for those wanting to attend the relevant Plan Meeting in person
or appoint a proxy other than the Chairperson their Identification Documents, prior to the
Voting Instruction and Confirmation Deadline, even if they intend to attend and vote in person,
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in case they are unable to do so for any reason. In any case, only one individual person may
attend the relevant Plan Meeting on behalf of a Plan Participant. If a Plan Creditor does not
submit an Account Holder Letter, or the Plan Member does not submit a Proxy Form, in each
case before the Voting Instruction and Confirmation Deadline, its admission to, and, thus,
entitlement to vote at, the relevant Plan Meeting (following the submission of its Identification
Documents) will be at the discretion of the Chairperson.
1.6

Formal notice of the Plan Meetings is set out in Appendix 3 (Notice of Plan Meetings) of this
Explanatory Statement.

1.7

The relevant Plan Participants for the purposes of voting on the Restructuring Plan at the Plan
Meetings are the Existing SSN Creditors, the SSN Creditors and the Plan Member.

2.

Voting

2.1

Voting will take place at the Plan Meetings by the Existing SSN Creditors, the SUN Creditor
and the Plan Member appearing in person, by a duly authorised representative or by proxy as
explained in more detail in Section 2 (Voting) of this Appendix 2 (Instructions and Guidance
to Plan Participants).

2.2

As explained in more detail in Part 2 (Voting) of this Appendix 2 (Instructions and Guidance
to Plan Participants) below, each Plan Participant should complete and sign an Account Holder
Letter or a Proxy Form in order to vote at the relevant Plan Meeting. For the purpose of voting,
Account Holder Letters or Proxy Forms (as applicable) must be submitted such that they are
received by the Information Agent via the GLAS Portal or by email to lm@glas.agency
(Attention: Manager, Liability Management – Pizza Express) before the Voting Instruction and
Confirmation Deadline, being 5 p.m. (London time) on 19 October 2020.

3.

Assessment of Plan Claims for voting purposes

3.1

The nominal amount of the Plan Claim for voting purposes of each Plan Participant will be
calculated as at the Record Time, in each case, based on (if applicable) information provided to
the Plan Company, or the Information Agent on its behalf or otherwise based on the Plan
Company’s own books and records, information available to its auditors and financial and legal
advisers and/or information provided to it, or the Information Agent on its behalf, by a Plan
Participant. This information will be used by the Chairperson to determine whether the
Restructuring Plan is approved at the relevant Plan Meetings. The Plan Participants may be
requested by the Plan Company to assist with confirming the amount of their Plan Claims. Only
those Plan Participants which are Plan Participants as at the Record Time are entitled to attend
and vote at the relevant Plan Meetings in accordance with the procedures set out in more detail
below.

3.2

The assessment of Plan Claims for voting purposes shall be carried out by the Chairperson. The
Chairperson may, for voting purposes only, reject a Plan Claim in whole or in part if he/she
considers that it does not constitute a fair and reasonable assessment of the relevant sums owed
to the relevant Plan Participant by the Plan Company or if the relevant Plan Participant has not
complied with the voting procedures described in this Explanatory Statement.

3.3

The Chairperson will report to the Court, at the Plan Sanction Hearing (which is anticipated
will take place on 29 October 2020), his/her decision to reject Plan Claims (if any), with details
of those Plan Claims and the reasons for rejection.

3.4

The admission and valuation of any Plan Claim for voting purposes does not (in itself)
constitute an admission of the existence or value of the Plan Claim and will not bind the Plan
Company or the Plan Participants concerned.

127

4.

Transfers and assignments after the Record Time

4.1

Under the Restructuring Plan, the Plan Company is under no obligation to recognise any
assignment or transfer of any Plan Claim after the Record Time, provided that where the Plan
Company has received from the relevant parties in writing notice of such assignment or transfer,
the Plan Company may, in its absolute discretion and subject to such evidence as it may
reasonably require, agree to recognise such assignment or transfer prior to the Restructuring
Effective Date for the purposes of the Restructuring Plan. Any assignee or transferee of a Plan
Claim recognised under the Restructuring Plan at the discretion of the Plan Company shall be
bound by the terms of the Restructuring Plan and be a Plan Participant for the purposes of the
Restructuring Plan.
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Part 2
Voting
1.

Voting procedures for Plan Participants

1.1

In order to vote at the relevant Plan Meeting, each Plan Creditor must complete and sign an
Account Holder Letter and the Plan Member must complete and sign a Proxy Form, or, in each case, attend
the relevant Plan Meeting in person as described in paragraphs 2.1 to 2.4 below. Each Plan
Participant is strongly encouraged to complete and sign an Account Holder Letter or Proxy
Form (as applicable), even if you intend to attend the relevant Plan Meeting.

1.2

Each Plan Participant should submit its completed and signed Account Holder Letter or Proxy
Form to the Information Agent via the GLAS Portal or by email in PDF to lm@glas.agency
(Attention: Manager, Liability Management – Pizza Express) in accordance with paragraph 2.3
below. Lodging an Account Holder Letter or Proxy Form in advance of the relevant Plan
Meetings does not prevent a Plan Participant from revoking such proxy and delivering a new
Account Holder Letter or Proxy Form on the date of the relevant Plan Meeting or revoking such
proxy and attending the relevant Plan Meeting in person.

1.3

Each Plan Participant should read the instructions on the Account Holder Letter or Proxy Form
carefully before completing it. Failure to complete the Account Holder Letter or Proxy Form in
accordance with those instructions may result in their vote being disregarded.

2.

Completing the Account Holder Letter and Proxy Form for the purpose of voting

2.1

The Account Holder Letter or Proxy Form should be completed in accordance with the guidance
notes printed on it. In summary, each Plan Participant may elect to:
(a)

instruct the Chairperson to act as their proxy to cast their vote in accordance with their
wishes; or

(b)

attend and vote at the relevant Plan Meeting in person, or appoint someone else (other
than the Chairperson) as their proxy to attend and vote at the relevant Plan Meeting on
their behalf.

2.2

Each Plan Participant is recommended to appoint a proxy (either the Chairperson or another
person of their choice who is willing to attend the relevant Plan Meeting), even if they intend to
attend and vote in person, in case they are unable to do so for any reason. In any case, only one
individual person may attend the relevant Plan Meeting on behalf of a Plan Participant. If they
do appoint a proxy and they then decide to attend and vote at the relevant Plan Meeting in
person, they will be entitled to do so. Such a Plan Participant must, however, submit its
Identification Documents to the Information Agent in advance of the relevant Plan Meeting.

2.3

Each Plan Participant should send their duly completed Account Holder Letter or Proxy Form,
together with the relevant Identification Documents for those wanting to attend the relevant
Plan Meeting in person or appoint a proxy other than the Chairperson, to the Information Agent
as soon as possible via the GLAS Portal or by email and in PDF form to lm@glas.agency
(Attention: Manager, Liability Management – Pizza Express).

2.4

The latest time by which all Plan Participants should deliver an Account Holder Letter or Proxy
Form is the Voting Instruction and Confirmation Deadline.
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3.

Attending the Plan Meetings

3.1

The Plan Meetings will take place on 21 October 2020 at 11 a.m. (London time), by way of
video conference, commencing with the Existing SSN Plan Meeting (to commence at 11:00
a.m. (London time)), followed, in sequential order, by SUN Plan Meeting (to commence at
11:45 a.m. (London time)) and the Plan Member Meeting (to commence at 12:30 p.m. (London
time)).

3.2

Plan Participants are strongly encouraged to appoint a proxy (either the Chairperson or another
person of their choice who is willing to attend the relevant Plan Meeting) by completing and
submitting an Account Holder Letter (if an Existing SSN Creditor or SUN Creditor) or Proxy
Form (if the Plan Member), and for those wanting to attend the relevant Plan Meeting in person
or appoint a proxy other than the Chairperson their Identification Documents, prior to the
Voting Instruction and Confirmation Deadline, even if they intend to attend and vote in person,
in case they are unable to do so for any reason. In any case, only one individual person may
attend the relevant Plan Meeting on behalf of a Plan Participant. If a Plan Participant does not
submit an Account Holder Letter or a Proxy Form (as applicable) before the Voting Instruction
and Confirmation Deadline, its admission to, and, thus, entitlement to vote at, the relevant Plan
Meeting (following the submission of its Identification Documents) will be at the discretion of
the Chairperson.

3.3

If a Plan Participant has appointed a proxy to attend the relevant Plan Meeting on their behalf,
the access details, voting ID, information on how to use the video conference system and on
how to vote at the Plan Meetings (as described below) will be sent to the person identified in
the Account Holder Letter (if proxy for an Existing SSN Creditor or SUN Creditor) or Proxy
Form (if proxy for the Plan Member) in advance of the relevant Plan Meeting once the identity
and authorisation of the relevant proxy has been confirmed to the satisfaction of the Plan
Company and the Information Agent. The identity and authorisation of the proxy will be
determined in advance of the relevant Plan Meeting and will require the proxy to submit
Identification Documents (for example, passport or other picture identification and authority
from the Plan Participant that such proxy is entitled to cast a vote in respect of such Plan
Participant). Plan Participants are advised that this verification may be time-consuming.
Accordingly, it is recommended that each Plan Participant submit their Account Holder Letter
or Proxy Form (as applicable) to the Information Agent as soon as possible and in any event by
the Voting Instruction and Confirmation Deadline.

3.4

The Information Agent will register the attendees at the Plan Meetings and carry out a roll call
of participants prior to the Chairperson addressing each Plan Meeting. Each attendee will be
asked to confirm that they can hear the proceedings following which the Information Agent
will request that the attendees representing the Plan Participants keep their lines muted for the
Chairperson to speak without noise interference.

3.5

The following virtual meeting rooms will be available:

3.6

(a)

the Existing SSN Plan Meeting room;

(b)

the SUN Plan Meeting room; and

(c)

the Plan Member Meeting room.

The attendees will receive an access link to the Plan Meeting room(s) relevant to them. The
Chairperson will attend each virtual meeting room sequentially in the order above.
Representatives of the Information Agent will be available in each virtual meeting room
throughout the process.

130

3.7

If any attendee representing a Plan Participant wishes to speak, they will be able to unmute their
lines and speak at any time. As part of its video conference service, the Information Agent will
provide a “chat” function to allow attendees to communicate in writing with other attendees
and a “raise hand” function which will alert the Information Agent to that attendee.

3.8

Attendees representing Plan Participants will have the option to have separate discussions,
among themselves and without any representative from the Plan Company being present, by
making use of virtual “break-out” rooms. Any Plan Participants will be able to request the use
of a “break-out” room at any time during the relevant Plan Meeting (including by the use of the
“raise hand” function) and the Chairperson will pause the proceedings at a designated time to
allow this.

4.

Voting at the Plan Meetings

4.1

The Information Agent will provide a virtual poll card to each attendee at each Plan Meeting.

4.2

If a Plan Participant validly submitted an Account Holder Letter or Proxy Form (as applicable)
appointing the Chairperson to cast its vote then the Chairperson will cast that vote on the virtual
poll card as instructed in the relevant Account Holder Letter or Proxy Form. Similarly, if a Plan
Participant validly submitted an Account Holder Letter or Proxy Form appointing someone
other than the Chairperson to cast its vote then that person will cast that vote on the virtual poll
card as instructed in the relevant Account Holder Letter or Proxy Form or in its discretion, as
applicable.

4.3

If notwithstanding the validly submission of an Account Holder Letter or Proxy Form
appointing a proxy or the Chairperson, a duly authorised representative of a Plan Participant
attends the relevant Plan Meeting then only such duly authorised representative shall be entitled
to cast a vote in respect of that Plan Participant using the virtual poll card.

4.4

Votes may be cast at any time during the relevant Plan Meeting by returning a completed virtual
poll card to the Information Agent in accordance with the instructions that will be sent to
attendees in advance of the Plan Meetings. The votes cast for a Plan Participant at a Plan
Meeting shall override any voting indication expressed previously in an Account Holder Letter
or Proxy Form. The Information Agent will tabulate the results of the votes cast at each Plan
Meeting. The Chairperson will adjourn the relevant Plan Meeting pending the tabulation of
votes by the Information Agent. The Information Agent will inform the Chairperson of the
results of the votes cast and the Chairperson will resume the relevant Plan Meeting to announce
those results to the attendees.
Part 3
New SSNs and Holdco SPV Shares

1.

New SSNs

1.1

Pursuant to the terms of the Restructuring Plan, the Existing SSN Holders will be entitled to
receive a pro rata share of the New SSNs on the Restructuring Effective Date. The Plan
Creditors’ entitlements in respect of the New SSNs will be calculated as at the Record Time
based on information confidentially provided to the Plan Company by the Information Agent
in conjunction with the Clearing Systems in relation to each Plan Creditor’s entitlement to the
Existing SSNs in accordance with the provisions of clause 16 (Entitlements) of the
Restructuring Implementation Deed.

1.2

The Account Holder Letter includes the option for the Existing SSN Holders to confirm whether
they wish to receive the New SSNs directly or whether they wish for their entitlements to be
issued to a Nominated Recipient.
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1.3

An Existing SSN Holder will be a “Disqualified Person” if it is a citizen of, or domiciled or
resident in, or subject to the laws of, any jurisdiction where the offer to issue to, the subscription,
the exercise or other form of acceptance by, such person of any New SSNs is prohibited by law
or would, or would be likely to, result in the any member of the Group (including Holdco SPV
and Bidco SPV) being required to comply with any filing, registration, disclosure or onerous
requirement in such jurisdiction (as may be determined by the Plan Company in its sole
discretion acting reasonably), which shall include without limitation, any person who is due to
receive New SSNs.

1.4

An Existing SSN Holder will be a “KYC Outstanding Creditor” if it has not provided sufficient
information to satisfy customary “know-your-customer” or customer due diligence
requirements in respect of the New SSNs as notified to the Plan Creditors with reasonable notice
prior to the Restructuring Effective Date as detailed in Part 7 and Part 8 of the Account Holder
Letter.

1.5

Bidco SPV will issue the New SSNs on the Restructuring Effective Date to each Existing SSN
Holder (or its Nominated Recipient) on whose behalf an Account Holder Letter certifying that
such Existing SSN Holder (or their Nominated Recipient) is an Eligible Person has been
delivered to and received by the Information Agent on behalf of the Plan Company before the
Voting Instructions and Confirmation Deadline and who is not a KYC Outstanding Creditor.

1.6

An Existing SSN Holder (or their Nominated Recipient, if applicable) will be an Eligible Person
for the purposes of the Restructuring Plan if it:
(a)

has completed and delivered an Account Holder Letter to the Information Agent on
behalf of the Plan Company;

(b)

has confirmed in the Account Holder Letter that (a) the Existing SSN Holder is an
Eligible Person or (b) if the Existing SSN Holder has designated a Nominated
Recipient, the Nominated Recipient is an Eligible Person; and

(c)

is not KYC Outstanding Creditor.

1.7

Each Existing SSN Holder (or its Nominated Recipient) will receive the New SSNs to which it
is entitled in accordance with the terms of the Restructuring Plan and the Restructuring
Documents on the Restructuring Effective Date if a validly completed Account Holder Letter
(containing a Custody Instruction Reference Number and the Certifications) has been
completed and is delivered to and received by the Information Agent before the Voting
Instructions and Confirmations Deadline and is not a KYC Outstanding Creditor.

2.

Holdco SPV Shares

2.1

Pursuant to the terms of the Restructuring Plan, the Existing SSN Creditors and the SUN
Creditors will be entitled to receive their share of the Holdco SPV Shares as follows:
(a)

Existing SSN Creditors will receive ordinary shares, preference shares and/or other
securities of Holdco SPV such that 63% of the Holdco SPV Shares shall in aggregate
be held by the Existing SSN Creditors at the Restructuring Effective Date pro rata
based on their holdings of the Existing SSNs; and

(b)

SUN Creditors will receive ordinary shares, preference shares and/or other securities
of Holdco SPV such that 1% of the Holdco SPV Shares shall in aggregate be held by
the SUN Creditors at the Restructuring Effective Date pro rata based on their holdings
of the SUNs.
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2.2

Plan Creditors’ entitlements in respect of the Holdco SPV Shares will be calculated as at the
Record Time based on information confidentially provided to the Plan Company by the
Information Agent in conjunction with the Clearing Systems in relation to each Plan Creditor’s
entitlement to the Holdco SPV Shares in accordance with the provisions of clause 16
(Entitlements) of the Restructuring Implementation Deed.

2.3

The Account Holder Letter includes the option for Plan Creditors to confirm whether they wish
to receive the Holdco SPV Shares directly or whether they wish for their entitlements to be
issued to a Nominated Recipient.

2.4

A Plan Creditor will be a “Disqualified Person” if it is a citizen of, or domiciled or resident in,
or subject to the laws of, any jurisdiction where the offer to issue to, the subscription, the
exercise or other form of acceptance by, such person of any Holdco SPV Shares is prohibited
by law or would, or would be likely to, result in the any member of the Group (including Holdco
SPV and Bidco SPV) being required to comply with any filing, registration, disclosure or
onerous requirement in such jurisdiction (as may be determined by the Plan Company in its
sole discretion acting reasonably), which shall include without limitation, any person who is
due to receive Holdco SPV Shares.

2.5

A Plan Creditor will be a “KYC Outstanding Creditor” if it has not provided sufficient
information to satisfy customary “know-your-customer” or customer due diligence
requirements in respect of the Holdco SPV Shares as notified to the Plan Creditors with
reasonable notice prior to the Restructuring Effective Date.

2.6

Bidco SPV will issue the Holdco SPV Shares on the Restructuring Effective Date to each Plan
Creditor (or its Nominated Recipient) on whose behalf an Account Holder Letter certifying that
such Plan Creditor (or their Nominated Recipient) is an Eligible Person has been delivered to
and received by the Information Agent on behalf of the Plan Company before the Voting
Instructions and Confirmations Deadline and who is not a KYC Outstanding Creditor.

2.7

A Plan Creditor (or their Nominated Recipient, if applicable) will be an Eligible Person for the
purposes of the Restructuring Plan if it:
(a)

has completed and delivered an Account Holder Letter to the Information Agent on
behalf of the Plan Company;

(b)

has confirmed in the Account Holder Letter that (a) the Plan Creditor is an Eligible
Person or (b) if the Plan Creditor has designated a Nominated Recipient, the Nominated
Recipient is an Eligible Person; and

(c)

it is not a KYC Outstanding Creditor.

2.8

Each Plan Creditor (or its Nominated Recipient) will receive the Holdco SPV Shares to which
it is entitled in accordance with the terms of the Restructuring Plan and the Restructuring
Documents on the Restructuring Effective Date if a validly completed Account Holder Letter
(containing a Custody Instruction Reference Number and the Certifications) has been
completed and is delivered to and received by the Information Agent before the Voting
Instructions and Confirmations Deadline and it is not a KYC Outstanding Creditor.

3.

Holding Period Trust

3.1

In connection with the Restructuring Plan, each Plan Creditor will be required to represent and
warrant in writing that, among other things, it is either (i) a person that is not a “U.S. person”
as defined in Regulation S under the Securities Act, who is located and resident outside the
United States or (ii) if within the United States, (x) a “qualified institutional buyer” as defined
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in Rule 144A under the Securities Act or (y) an “accredited investor” as defined in Rule
501(a)(1), (2), (3) or (7) under the Securities Act, that is an institution.
3.2

Without limiting the foregoing, in the event that a Plan Creditor wishes to procure that its
Nominated Recipient receives all of its Trust Securities held in the Holding Period Trust, the
Nominated Recipient must be an Eligible Person in order to receive the Trust Securities, failing
which no Trust Securities will be delivered to such Nominated Recipient.

3.3

A Plan Creditor who either (i) does not make the required confirmations specified in the
preceding paragraph and other required confirmations or (ii) is a KYC Outstanding Creditor or
(iii) is a Disqualified Person will, in each case, be given the opportunity to designate an eligible
nominated recipient to receive the Holdco SPV Shares and/or New SSNs on its behalf who is
not a KYC Outstanding Creditor and who shall be required to make the same required
confirmations specified in the preceding paragraph and other requisite confirmations. If such a
Plan Creditor does not designate an eligible nominated recipient who is not a KYC Outstanding
Creditor to receive the Holdco SPV Shares and/or New SSNs on its behalf (or such nominated
recipient fails to make the required confirmations) then the Plan Creditor (or its nominated
recipient, as applicable) will not be issued Holdco SPV Shares and/or New SSNs. The relevant
allocations of Holdco SPV Shares and/or New SSNs will be held in the Holding Period Trust
by the Holding Period Trustee for a period of 12 months from the Restructuring Effective Date.

3.4

In addition, the minimum denomination with respect to the New SSNs will be £10,000. The
New SSNs will have integral multiples of £1,000. Any person with an entitlement less than
£10,000 shall have their entitlement issued, transferred or allocated (as applicable) into the
Holding Period Trust (and it shall not be possible for that person to elect that such entitlement
is issued to their Nominated Recipient). In the case of the New SSNs entitlements that would
otherwise be greater than £10,000 but in an integral multiple of less than £1000 shall be rounded
to the nearest £1,000 (with any partial denomination less than or equal to £500 to be rounded
down to the nearest £1,000, and any partial denomination greater than £500 to be rounded up
to the nearest £1,000).

3.5

During the Holding Period, any Plan Creditor or Nominated Recipient whose Trust Securities
are held by the Holding Period Trustee in the Holding Period Trust may deliver an Account
Holder Letter to the Information Agent and Holding Period Trustee and request that the Holding
Period Trustee transfer the relevant Trust Securities to it (or its Nominated Recipient), provided
that such Plan Creditor or its Nominated Recipient is, at that time, an Eligible Person and
provided further that, where such a delivery or request is made by a Plan Creditor in its capacity
as an Existing SSN Holder, the Holding Period Trustee may only transfer the Plan Creditors’
Trust Securities in accordance the requirements of clause 6 (Staple) of the Holdco SPV
Shareholders’ Agreement such that a transfer of the Plan Creditor’s entitlement to New SSNs
requires a simultaneous transfer by the Holding Period Trustee of that Plan Creditor’s
entitlement to the Holdco SPV Shares (and vice versa). Any such sale will only occur after the
Holding Period Expiry Date, as outlined in paragraph 3.7 below.

3.6

In addition, the minimum denomination with respect to the New SSNs will be £10,000. The
New SSNs will have integral multiples of £1,000. Any person with an entitlement less than
£10,000 shall have their entitlement issued, transferred or allocated (as applicable) into the
Holding Period Trust (and it shall not be possible for that person to elect that such entitlement
is issued to their Nominated Recipient). In the case of the New SSNs entitlements that would
otherwise be greater than £10,000 but in an integral multiple of less than £1000 shall be rounded
to the nearest £1,000 (with any partial denomination less than or equal to £500 to be rounded
down to the nearest £1,000, and any partial denomination greater than £500 to be rounded up
to the nearest £1,000).

134

3.7

Following the Holding Period Expiry Date and after compliance with the relevant notice
requirements under the Holding Period Trust Deed, the Holding Period Trustee will, as soon as
reasonably practicable thereafter, use reasonable endeavours, including through an independent
broker or any other reputable institution with relevant experience, to sell or otherwise dispose
of all remaining Trust Securities on Arm’s Length Terms for such consideration as it is able to
obtain in the market at the time of the sale and subject to the relevant stapling requirements
contained in the Holdco SPV Shareholders’ Agreement. The Holding Period Trustee shall pay
the net consideration received by it in respect of any Trust Securities (net of any taxes,
withholding, deductions, commissions, other fees or other costs or any other expenses properly
incurred) to, or to the order of, the relevant Plan Creditors or Nominated Recipients that are
entitled to the relevant Trust Securities sold or otherwise disposed of by the Holding Period
Trustee (provided such Plan Creditors or Nominated Recipients are not KYC Outstanding
Creditors). Any net consideration received by the Holding Period Trustee with respect to any
such sale or disposal shall be held by the Holding Period Trustee for a further period of six
months following the Holding Period Expiry Date.

3.8

Following that further period of six months, if the Holding Period Trustee has been unable to
sell or otherwise dispose of the Trust Security or any Trust Securities have not been sold,
disposed of or transferred to the relevant Plan Creditors or Nominated Recipients that are
entitled to them, or any consideration received by it in respect of any Trust Securities (net of
any taxes, withholder, deductions, commissions, other fees or other costs or any other expenses
properly incurred) could not be so transferred in each case for whatever reason, then the
Holding Period Trustee shall, as soon as reasonably practicable sell or otherwise dispose of
such Trust Security and take all such steps as are necessary to donate by way of transfer the net
consideration received by it in respect of any Trust Securities sold or otherwise disposed of by
the Holding Period Trustee as well as any remaining Trust Securities to a charity to be
designated by the Plan Company at that time.
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APPENDIX 3
Notice of Plan Meetings
THIS NOTICE DOES NOT CONSTITUTE AN OFFER OR INVITATION TO SELL OR THE
SOLICITATION OF AN OFFER TO BUY ANY SECURITIES IN THE UNITED STATES OR
ANY OTHER JURISDICTION TO OR FROM ANY PERSON TO WHOM IT IS UNLAWFUL
TO MAKE ANY SUCH OFFER OR INVITATION OR SOLICITATION IN SUCH
JURISDICTION. NONE OF THE SECURITIES REFERRED TO IN THIS NOTICE OR THE
PLAN DOCUMENTS SHALL BE SOLD, ISSUED OR TRANSFERRED IN THE UNITED
STATES ABSENT REGISTRATION OR AN EXEMPTION FROM REGISTRATION OR IN
ANY OTHER JURISDICTION IN CONTRAVENTION OF APPLICABLE LAW.
IN THE HIGH COURT OF JUSTICE
CHANCERY DIVISION
COMPANIES COURT

No.

of 2020

IN THE MATTER OF PIZZAEXPRESS FINANCING 2 PLC
and
IN THE MATTER OF THE COMPANIES ACT 2006
NOTICE IS HEREBY GIVEN that, by an order dated 30 September 2020 made in the above matter, the
High Court of Justice of England and Wales (the “Court”) has directed that meetings (the “Plan
Meetings”) be convened of the Plan Participants (as such term is defined in the restructuring plan
thereinafter referred to) of PizzaExpress Financing 2 plc (the “Plan Company”) for the purposes of
considering and, if thought fit, approving (with or without modification) the restructuring plan proposed
to be made between the Plan Company and its Plan Participants (the “Restructuring Plan”).
A copy of the document in which the terms of the Restructuring Plan is contained (the “Plan
Document”) and a copy of the statement required to be furnished pursuant to section 901D of the
Companies Act 2006 (the “Explanatory Statement”) are available on the GLAS Portal at https://glasagency.appiancloud.com/suite/sites/pizza-express. Plan Participants can obtain access to the GLAS
Portal by contacting the Information Agent using the details set out below. Further details of the
Restructuring Plan and instructions and guidance for Plan Participants are set out in the Explanatory
Statement. Plan Participants are encouraged to read the Explanatory Statement carefully.
Where otherwise undefined, terms used in this notice shall have the meaning given to them in the
Explanatory Statement.
The Plan Meetings will take place on 21 October 2020 at 11 a.m. (London time), by way of video
conference, commencing with the Existing SSN Plan Meeting, followed by the SUN Plan Meeting and the
Plan Member Meeting, in that sequential order. Plan Participants are strongly encouraged to appoint a
proxy (either the Chairperson or another person of their choice who is willing to attend the relevant Plan
Meeting) by completing and submitting an Account Holder Letter (if a Plan Creditor) or a Proxy Form
(if the Plan Member), and for those wanting to attend the relevant Plan Meeting in person or appoint a
proxy other than the Chairperson their Identification Documents, prior to the Voting Instruction and
Confirmation Deadline, even if they intend to attend and vote in person, in case they are unable to do
so for any reason. In any case, only one individual person may attend the relevant Plan Meeting on
behalf of a Plan Participant. If a Plan Creditor does not submit an Account Holder Letter before the
Voting Instruction and Confirmation Deadline or the Plan Member does not submit a Proxy Form
before the Voting Instruction and Confirmation Deadline, its admission to, and, thus, entitlement to
vote at, the relevant Plan Meeting (following the submission of its Identification Documents) will be at
the discretion of the Chairperson.
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It is requested that instructions to appoint either the Chairperson or someone else as proxy are submitted
by the Plan Participants to the Information Agent as soon as possible and in any event so as to be
received by the Information Agent by no later than the Voting Instruction and Confirmation Deadline
being 5 p.m. (London time) on 19 October 2020. The Record Time is 5 p.m. (London time) on 19
October 2020.
Each Plan Participant that does not intend to attend the relevant Plan Meeting by joining the relevant
video conference in person should complete and sign an Account Holder Letter (if a Plan Creditor) or
a Proxy Form (if the Plan Member) in order to vote at the relevant Plan Meeting. For the purpose of
voting, Account Holder Letters and Proxy Forms must be submitted such that they are received
by the Information Agent before the Voting Instruction and Confirmation Deadline, being 5 p.m.
(London time) on 19 October 2020.
By the aforementioned order, the Court has appointed Andrew Pellington to act as chairperson of the
Plan Meetings (the “Chairperson”) and has directed him to report the result of the Plan Meetings to
the Court.
The Restructuring Plan will be subject to the subsequent approval of the Court.
For further information of a general nature regarding the Restructuring Plan (including on the voting
procedure) please contact Kirkland & Ellis International LLP, the Plan Company’s legal advisers, and
for further information on the voting procedure please contact the Information Agent:
KIRKLAND & ELLIS INTERNATIONAL LLP
Email:

penzance@kirkland.com

Address:

30 St Mary Axe, London EC3A 8AF

Attention:

Sean Lacey / Thomas Jemmett

INFORMATION AGENT
GLAS Specialist Services Limited
Telephone:

+ 44 (0) 20 3597 2940

Email:

lm@glas.agency (Attention: Manager, Liability Management – Pizza Express)

Address:

45 Ludgate Hill, London EC4M 7JU

Dated

30 September 2020

This notice is neither an offer to purchase nor a solicitation of an offer to sell securities in the United
States or any other jurisdiction. The securities referred to herein or in the Restructuring Plan have not
been and will not be registered under the U.S. Securities Act of 1933, as amended (the “Securities
Act”), and may not be offered or sold in the United States, unless registered under the Securities Act or
unless an exemption from the registration requirements set forth in the Securities Act applies to them.
No public offering of the securities will be made in the United States and the Plan Company does not
intend to make any such registration under the Securities Act.
In the United Kingdom, this communication is being distributed only to and is directed only at: (a)
persons who have professional experience in matters relating to investments falling within the definition
of “investment professionals” in Article 19(5) of the Financial Services and Markets Act 2000 (Financial
Promotion) Order 2005 (the “Financial Promotion Order”); (b) high net worth entities falling within
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Article 49(2)(a) to (d) of the Financial Promotion Order; and (c) other persons to whom it may be
lawfully communicated (all such persons together being referred to as “relevant persons”). Any person
who is not a relevant person should not act or rely on this communication or any of its contents.
Statements contained herein may constitute “forward-looking statements”. Forward-looking statements
are generally identifiable by the use of the words “may”, “will”, “should”, “aim”, “plan”, “expect”,
“anticipate”, “estimate”, “believe”, “intend”, “project”, “goal” or “target” or the negative of these words
or other variations on these words or comparable terminology.
Forward-looking statements involve a number of known and unknown risks, uncertainties and other
factors that could cause the Plan Company or its industry’s actual results, levels of activity, performance
or achievements to be materially different from any future results, levels of activity, performance or
achievements expressed or implied by such forward-looking statements. The Plan Company does not
undertake publicly to update or revise any forward-looking statement that may be made herein, whether
as a result of new information, future events or otherwise.
No party accepts any responsibility or liability whatsoever for any loss or damage occasioned to any
person arising out of the process described in this notice.

138

APPENDIX 4
Form of Proxy Form
For use by the Plan Member in respect of their Plan
Claims issued by
PIZZAEXPRESS FINANCING 2 PLC (the Plan Company)
in relation to
the Plan Company’s restructuring plan under Part 26A of the Companies Act 2006
(the Restructuring Plan) Deadline for submission of this Proxy Form: 5 p.m. (London time) on
19 October 2020

(The Chairperson may at his discretion accept Proxy Forms prior to the start of the plan meeting for
the Plan Member (the “Plan Member Meeting”))
The Plan Member Meeting will take place on 21 October 2020 at 12:30 p.m. (London time), by way of
video conference. The Plan Member is strongly encouraged to appoint a proxy (either the Chairperson
or another person of their choice who is willing to attend the Plan Member Meeting) by completing and
submitting a Proxy Form and, for those attending the Plan Member Meeting in person or appointing a
proxy other than the Chairperson, their Identification Documents prior to the Voting Instruction and
Confirmation Deadline, even if they intend to attend and vote in person, in case they are unable to do
so for any reason. In any case, only one individual person may attend the Plan Member Meeting on behalf
of the Plan Member. If the Plan Member does not submit a Proxy Form before the Voting Instruction and
Confirmation Deadline, its admission to, and, thus, entitlement to vote at, the relevant Plan Meeting
(following the submission of its Identification Documents) will be at the discretion of the Chairperson.
Capitalised terms used but not defined in this Proxy Form shall have the same meaning as given to them
in the explanatory statement relating to the Restructuring Plan dated 30 September 2020 (the
“Explanatory Statement”), subject to any amendments or modifications made by the Court, unless the
context requires otherwise.
IMPORTANT NOTICE TO THE PLAN MEMBER
The amount of the Plan Claim(s) of the Plan Member will be calculated based on information provided
confidentially to the Plan Company by the Plan Member as at the Record Time being 5 p.m. (London
time) on 19 October 2020.
The nominal amount of the Plan Claim for voting purposes of the Plan Member will be calculated as at
the Record Time based on (if applicable) information provided to the Plan Company, or the Information
Agent on its behalf or otherwise based on the Plan Company’s own books and records, information
available to its auditors and financial and legal advisers and/or information provided to it, or the
Information Agent on its behalf, by the Plan Member. This information will be used by the Chairperson
to determine whether the Restructuring Plan is approved at the Plan Member Meeting. The Plan Member
may be requested by the Plan Company to assist with confirming the amount of their Plan Claim.
This information will be used by the Chairperson to determine whether the resolution to approve the
Restructuring Plan is passed at Plan Member Meeting.
The Plan Member does not need to provide the Plan Company with any information relating to the
amount they are, or may be, owed in connection with their Plan Claim(s) in order for the Chairperson
to determine the value of their Plan Claim(s).
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INSTRUCTIONS
GENERAL MATTERS
1.

This Proxy Form is to be completed by or on behalf of the Plan Member for the purpose of
voting at the Plan Member Meeting.

2.

The Plan Member may attend, speak and vote in person at the Plan Member Meeting or may
appoint another person, whether a Plan Participant or not, as their proxy to exercise all or any
of their rights to attend, speak and vote, in each case, by accessing the relevant video conference,
at the time and place indicated above. In either case, only one individual person may attend the
Plan Member Meeting on behalf of the Plan Member.

3.

Completing and submitting this Proxy Form before the Plan Member Meeting will not preclude
you from attending, speaking and voting at the Plan Member Meeting in person, by accessing
the relevant video conference, at the time and place indicated above, if you wish to do so.

4.

Any person appointed as proxy under this Proxy Form must attend the Plan Member Meeting
in person, by accessing the relevant video conference to represent the relevant Plan Member.

5.

Any person appointed as proxy under this Proxy Form (who is not the Chairperson) will be
required to provide to the Information Agent by the Voting Instruction and Confirmation
Deadline:
(a)

proof of personal identity (for example, a copy of his or her passport or driving licence
with photocard) or other proof of personal identity which is acceptable to the
Chairperson, acting in his discretion; and

(b)

a copy of the resolution authorising him or her to act as proxy on behalf of the Plan
Member, or other proof of authorisation which is acceptable to the Chairperson, acting
in his discretion.

EXECUTION
6.

A corporation must execute this Proxy Form in accordance with the requirements which govern
the execution of documents by or on behalf of that corporation.

7.

In order for this Proxy Form to be valid, it must be signed and dated by the Plan Member or the
Plan Member’s duly authorised attorney. Where a Proxy Form has been signed by an attorney,
evidence of authority to sign which is satisfactory to the Chairperson must be delivered with
this Proxy Form.

COMPLETION AND SUBMISSION OF THIS PROXY FORM
8.

Please submit your Proxy Form via the GLAS Portal or send a copy of the completed and
executed Proxy Form to the Information Agent by email to lm@glas.agency (Attention:
Manager, Liability Management – Pizza Express) before the Voting Instruction and
Confirmation Deadline, being 5 p.m. (London time) on 19 October 2020.

9.

If you submit more than one valid Proxy Form, but the instructions in the Proxy Forms are not
compatible with each other, the Chairperson shall have regard only to the Proxy Form which
was received last before the Voting Instruction and Confirmation Deadline, being 5 p.m.
(London time) on 19 October 2020.
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GOVERNING LAW AND JURISDICTION
10.

This Proxy Form and any non-contractual obligations arising out of, or in connection with it,
shall be governed by, and interpreted in accordance with, English law.

11.

The English courts shall have exclusive jurisdiction in relation to all disputes arising out of or
in connection with this Proxy Form, including disputes in relation to any non-contractual
obligations arising out of or in connection with this Proxy Form. For such purposes each party
irrevocably submits to the jurisdiction of the English courts and waives any objection to the
exercise of such jurisdiction.
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PROXY AND VOTE

(BOX 1)

TO BE COMPLETED BY THE PLAN MEMBER
The Plan Member identified in Box 2 hereby:
(a)

appoints the following person as its proxy (please check one box in (a) only) to vote its entire
Plan Claim outstanding as at the Record Time:

(i)

THE CHAIRPERSON

☐

The Chairperson.

OR (ii) A DULY AUTHORISED REPRESENTATIVE
OR A PROXY OTHER THAN THE CHAIRPERSON
The person (who must be an individual person who is
properly authorised to act in this capacity) whose details are
given immediately below IN BLOCK CAPITALS:
Acting in the following capacity:
☐ Duly authorised representative of the Plan Member; or
☐ Proxy other than the Chairperson
Name:
Address:
Email:
Passport / ID No:
Tel no:
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Each person submitting a proxy appointing the Chairperson to vote at the Plan Member Meeting
confirms it is authorised by the Plan Member.
The Plan Member instructs its proxy/the Chairperson to vote in relation to the Plan Member Meeting,
as follows:
Note: Please indicate below, by ticking one box only, how you wish to vote or how you instruct the
proxy/the Chairperson to vote in respect of the resolutions set out in the relevant Notice of Plan
Meetings in respect of the Plan Company at the Plan Member Meeting:

FOR

AGAINST

PROXY- HOLDER’S
DISCRETION

Plan Member Meeting

If you are appointing the Chairperson of the Plan Member Meeting as your proxy, in order for
your proxy to be appointed validly you must tick either the “FOR” or “AGAINST”.
If you are attending the Plan Member Meeting by a duly authorised representative or
appointing someone other than the Chairperson of the Plan Member Meeting as your proxy,
please also provide Identification Documents of your duly authorised representative or proxy
(as applicable) together with this submission via the GLAS Portal or via email to
lm@glas.agency (Attention: Manager, Liability Management – Pizza Express). If you do not
include such Identification Documents, this Proxy Form may be disregarded and your vote will
not be counted for the purposes of the Plan Member Meeting.
You may only tick the “PROXY-HOLDER’S DISCRETION” box if you are appointing
someone other than the Chairperson as your proxy.
If you are appointing the Chairperson as your proxy and you tick the box marked “PROXYHOLDER’S DISCRETION”, this Proxy Form will not validly appoint the Chairperson as
your proxy.
If: (i) your Proxy Form does not validly appoint a proxy; and (ii) you do not tick any box and
are entitled to vote at the Plan Member Meeting, your proxy will not be validly appointed and
will not be permitted to cast a vote on your behalf.
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SIGNATURE PAGE

(BOX 2)
TO BE COMPLETED BY THE PLAN MEMBER
Plan Member:
Email address:
Telephone No:

Signature(s):
Date:

IF YOU HAVE ANY QUESTIONS
If you have any questions regarding this or the voting procedures or if you require further Proxy Forms
or additional copies of the Plan Document, Explanatory Statement or other enclosed materials, please
contact the Information Agent via email to lm@glas.agency (Attention: Manager, Liability
Management – Pizza Express) or telephone +44 (0) 20 3597 2940.
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APPENDIX 5
Form of Account Holder Letter
Part 1
Form of Account Holder Letter in relation to the Existing SSNs
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ACCOUNT HOLDER LETTER
Claim No: CR-2020-[●]
IN THE HIGH COURT OF JUSTICE
BUSINESS AND PROPERTY COURTS OF
ENGLAND AND WALES
INSOLVENCY AND COMPANIES LIST (ChD)

IN THE MATTER OF PIZZAEXPRESS FINANCING 2 PLC
and
IN THE MATTER OF THE COMPANIES ACT 2006
RESTRUCTURING PLAN
(under Part 26A of the Companies Act 2006)
between
PIZZAEXPRESS FINANCING 2 PLC
and
THE PLAN PARTICIPANTS

£465,000,000 6.625% Senior Secured Notes due 2021 (ISIN: Regulation S: XS1028948120,
Rule 144A: XS1028948559) (the “Existing SSNs)

ACCOUNT HOLDER LETTER FOR EXISTING SSN HOLDERS

KEY DATES AND EXPECTED TIMETABLE
All times shown in this Account Holder Letter are London times, unless otherwise stated.
Event

Time and date

Custody Instruction Deadline

5.00 pm on 18 October 2020

Instruction and Confirmation Deadline

5.00 pm on 19 October 2020

Existing SSN Plan Meeting

11.00 am on 21 October 2020

New Money Commitment Date

5.00 pm on 21 October 2020

You are advised to act well in advance of the above deadlines in order to make sure all the
necessary procedures are completed in advance of the relevant deadline.
Persons who are account holders, i.e. recorded directly in the records of Euroclear or
Clearstream as holding an interest in any Existing SSNs must use this Account Holder Letter
to register details of their interests in the Existing SSNs and to make certain elections with
respect to voting in respect of the Restructuring Plan.

PURPOSE OF THIS ACCOUNT HOLDER LETTER
Account Holders must use this letter to register details of holdings of claims under the Existing
SSNs and to make certain elections with respect to the Restructuring Plan, the delivery of the
Plan Consideration, and certain instructions relating to the Existing SSNs.
If the documents and information required by this Account Holder Letter are not submitted to
the Information Agent (GLAS Specialist Services Limited) by the deadlines specified herein,
the relevant holder of Existing SSNs (an “Existing SSN Holder”) will not be eligible to receive
its entitlement to Plan Consideration comprising a pro rata share of 100% of the New SSNs,
and a pro rata share of 63% of the Holdco SPV Shares.
A separate Account Holder Letter must be completed by an Account Holder, for each separate
beneficial holding of/interest in the Existing SSNs.
This Account Holder Letter is only to be completed by Existing SSN Holders and Account
Holders (and, if applicable, a Nominated Recipient(s)). If an Existing SSN Holder is appointing
one or more Nominated Recipients to receive any of its Plan Creditor Entitlement, the relevant
Existing SSN Holder and each Nominated Recipient must complete a Nominated Recipient
Nomination Form in the form set out in Part 5, to be delivered to the Information Agent as part
of this Account Holder Letter.
Capitalised terms used in this Account Holder Letter but not defined in it have the same
meaning as given to them in the explanatory statement relating to the Restructuring Plan (the
“Explanatory Statement”).
THIS ACCOUNT HOLDER LETTER IS NOT TO BE DISTRIBUTED TO OR ACCESSED
BY (I) ANY PERSON LOCATED OR RESIDENT IN THE UNITED STATES OTHER
THAN QUALIFIED INSTITUTIONAL BUYERS AS DEFINED IN RULE 144A UNDER
THE U.S. SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”) OR
INSTITUTIONAL ACCREDITED INVESTORS AS DEFINED IN RULE 501(A)(1), (2), (3)
OR (7) UNDER THE SECURITIES ACT (AS DEFINED BELOW) OR (II) ANY RETAIL
INVESTORS (AS DEFINED BELOW) IN THE EUROPEAN ECONOMIC AREA.
THIS DOCUMENT DOES NOT CONSTITUTE OR FORM PART OF ANY OFFER OR
INVITATION TO SELL OR ISSUE, OR ANY SOLICITATION OF ANY OFFER TO
PURCHASE OR SUBSCRIBE FOR, ANY SECURITIES.
You have received this Account Holder Letter on the basis that you have confirmed to the
Information Agent, being the sender of this Account Holder Letter, that:
(a)

you are either (x) an institutional “accredited investor” as defined in Rule
501(a)(1), (2), (3) or (7) under the Securities Act, or (y) a “qualified institutional
buyer” as defined in Rule 144A under the Securities Act or (z) a person that is
not a “U.S. person” as defined in Regulation S under the Securities Act, that is
located and resident outside the United States;

(b)

you are not a retail investor in the European Economic Area (for these purposes
a “retail investor” is defined as a person who is one (or more) of: (x) a retail
client as defined in point (11) of Article 4(1) of Directive 2014/65/EU (as
amended, “MiFID II”); (y) a customer within the meaning of Directive

2016/97/EU (as amended, the “Insurance Distribution Directive”), where that
customer would not qualify as a professional client as defined in point (10) of
Article 4(1) of MiFID II); or (z) a person that is not a qualified investor as
defined in Regulation (EU) 2017/1129 (as amended, the “Prospectus
Regulation”); and
(c)

you are not a Disqualified Person.

IF YOU ARE UNABLE TO CONFIRM THE REPRESENTATIONS SET FORTH
ABOVE, UNLESS YOU APPOINT A NOMINATED RECIPIENT WHO IS AN
ELIGIBLE PERSON (PURSUANT TO PART 5 OF THIS ACCOUNT HOLDER
LETTER), YOU ARE NOT ELIGIBLE TO RECEIVE OR REVIEW THIS ACCOUNT
HOLDER LETTER AND SHOULD REFRAIN FROM ACCESSING, RELYING ON
OR ACTING ON IT IN ANY WAY.

INSTRUCTIONS FOR THE COMPLETION AND SUBMISSION OF THIS
ACCOUNT HOLDER LETTER
This Account Holder Letter is divided into 9 parts as summarised below.
Before any part of this Account Holder Letter is completed, Existing SSN Holders should read
the Restructuring Plan and the Explanatory Statement and, in particular, Appendix 2
(Instructions and Guidance to Plan Creditors) to the Explanatory Statement. The Restructuring
Plan and the Explanatory Statement and all relevant associated documentation can be found on
the GLAS Portal at https://glas-agency.appiancloud.com/suite/sites/pizza-express.
In order for an Existing SSN Holder to vote at the Existing SSN Plan Meeting and receive Plan
Consideration, the validly completed Account Holder Letter(s) together with any
accompanying documents or evidence must be submitted to the Information Agent by the
Instruction and Confirmation Deadline online via the GLAS Portal or by email in pdf form to
lm@glas.agency (Attention: Manager, Liability Management – Pizza Express), the CDD
Information must be returned to Crestbridge by the Instruction and Confirmation Deadline in
a form satisfactory to Crestbridge and the GLAS KYC Information must be returned to the
Information Agent by the Instruction and Confirmation Deadline in a form satisfactory to the
Information Agent and the New SSN Facility Agent.
“Validly completed” means, in relation to an Account Holder Letter, an Account Holder Letter
which, to the satisfaction of the Information Agent (acting reasonably):
(a)

has had each relevant part and section thereof completed in full;

(b)

gives all required authorisations, confirmations and undertakings in the form
requested therein; and

(c)

is executed:
(i)

in Part 2 thereof by the Account Holder or Existing SSN Holder (as
applicable);

(ii)

in Part 6 thereof by the Existing SSN Holder and (if applicable) its
Nominated Recipient(s);

(iii)

in Part 7 thereof by the Existing SSN Holder or (if applicable) any
Nominated Recipient appointed to receive its Holdco SPV Shares; and

(iv)

(if applicable) in Part 9 thereof by the Existing SSN Holder.

Note: Parts 1, 3, 4 and (if applicable) 5 can be completed via the GLAS Portal. Parts 2, 6, 7
and (if applicable) 9 are available for download on the GLAS Portal and have to be signed and
signed copies in pdf form uploaded to the GLAS Portal or returned to lm@glas.agency
(Attention: Manager, Liability Management – Pizza Express).

IMPORTANT DEADLINES
Custody Instruction Deadline (5.00 pm on 18 October 2020):
(a)

An Existing SSN Holder will receive notice of the elections required by this
Account Holder Letter from its Account Holder.

(b)

Once the Existing SSN Holder has confirmed its consent to this notification, the
Account Holder must submit a SWIFT confirmation to the Information Agent
via the Clearing Systems by no later than the Custody Instruction Deadline. The
SWIFT confirmation will generate a Custody Instruction Reference Number.

(c)

ONCE THE INFORMATION AGENT RECEIVES A SWIFT
CONFIRMATION, THE RELEVANT EXISTING SSNS WILL BE
BLOCKED IN THE CLEARING SYSTEMS. THE BLOCK WILL
REMAIN IN PLACE UNTIL THE RESTRUCTURING EFFECTIVE
DATE.

Instruction and Confirmation Deadline (5.00 pm on 19 October 2020):
(a)

Parts 1 to 6 of this Account Holder Letter must be completed and submitted to
the Information Agent by no later than the Instruction and Confirmation
Deadline in order to be admitted to, and thus entitled to vote at, the Existing
SSN Plan Meeting (following the submission of its Identification Documents).

(b)

Part 5 of this Account Holder Letter only needs to be completed if an Existing
SSN Holder is appointing a Nominated Recipient(s) to receive any of its Plan
Consideration, in which case Part 5 must also be submitted to the Information
Agent by no later than the Instruction and Confirmation Deadline.

(c)

Part 7 of this Account Holder Letter must be returned to Crestbridge by the
Instruction and Confirmation Deadline in a form satisfactory to Crestbridge.

(d)

The GLAS KYC Information required by Part 8 of this Account Holder Letter
must be returned to the Information Agent by the Instruction and Confirmation
Deadline in a form satisfactory to the Information Agent and the New SSN
Facility Agent.

New Money Commitment Date (5.00 pm on 21 October 2020):
(a)

An Existing SSN Holder who has not yet elected to participate in the New
Money Facility may elect to participate by completing and submitting Part 9 of
this Account Holder Letter to the Information Agent no later than 5.00 pm on
21 October 2020.

It is highly recommended that the completed Account Holder Letter is printed or saved as a
PDF document after submission. You will receive acknowledgment of the online transmission
of your submission together with the final PDF. Original paper copies of the Account Holder
Letter are not required and should not be sent to the Information Agent.

All elections made in this Account Holder Letter shall, subject to verification by PizzaExpress
Financing 2 plc (the “Plan Company”) and/or the Information Agent, be final and binding on
and from the date of submission of the Account Holder Letter to the Information Agent.
If the Restructuring Plan Effective Time occurs, the Restructuring Plan will become effective
and binding on all Plan Creditors, regardless of whether you voted in favour or against the
Restructuring Plan or did not vote. The New SSNs and the Holdco SPV Shares (which together
comprise the Plan Consideration) will be delivered on or around the Restructuring Effective
Date to you or, if you have not validly completed an Account Holder Letter(s), to the Holding
Period Trustee.
Notwithstanding any other provision of this Account Holder Letter, any representation,
undertaking, or confirmation required to be given by an Existing SSN Holder or its Account
Holder or Nominated Recipient(s) in this Account Holder Letter may be waived in writing by
the Plan Company and the Information Agent.
You may not need to complete and submit all parts of this Account Holder Letter. However,
where any part of this Account Holder Letter is completed, please ensure that all sections
comprised within that part are submitted to the Information Agent.
This Account Holder Letter and any non-contractual obligations arising out of or in relation to
this Account Holder Letter shall be governed by, and interpreted in accordance with, English
law.
If an Existing SSN Holder has not provided sufficient information to satisfy the “know-yourcustomer” and customer due diligence requirements in respect of the New SSNs and the
HoldCo SPV Shares by the Instruction and Confirmation Deadline (being a “KYC
Outstanding Creditor”) or is otherwise not an Eligible Person and is unable to, or fails to,
designate a Nominated Recipient who is an Eligible Person and is able to make the
Certifications in the Account Holder Letter, that Existing SSN Holder’s entitlement to the
HoldCo SPV Shares and New SSNs will be issued to the Holding Period Trustee on the
Restructuring Effective Date.
The customer due diligence and “know-your-customer” requirements are set out at Part 7
(CDD Information – Holdco SPV Shares) and Part 8 (GLAS KYC Requirements for New SSNs)
of this Account Holder Letter.

SUMMARY OF THE CONTENTS OF THIS ACCOUNT HOLDER LETTER
1

Part 1: Existing SSN Holder and Account Holder Administrative Information

1.1

This part must be completed in all cases by the Account Holder. If the Account Holder
is different to the Existing SSN Holder, the Account Holder shall also specify the name
of the Existing SSN Holder on whose behalf this Account Holder Letter is being
submitted. If there are multiple Existing SSN Holders, a separate Account Holder Letter
must be completed by an Account Holder in respect of each Existing SSN Holder.

1.2

If the Account Holder and the Existing SSN Holder are the same person or legal entity,
any references in this Account Holder Letter to an ‘Account Holder’ and ‘Existing SSN
Holder’ shall be treated as interchangeable.

2

Part 2: Existing SSN Holder’s Plan Claims

2.1

This part must be completed and signed in all cases by the Account Holder. Where an
Account Holder is acting on behalf of an Existing SSN Holder who is its client then the
Account Holder must complete and sign this part on behalf of that Existing SSN Holder.
Please sign where indicated.

2.2

A Custody Instruction Reference Number in respect of any Existing SSNs that are
identified in Part 2 of this Account Holder Letter must first be provided by the Account
Holder submitting its Custody Instructions to the relevant Clearing System (i.e. by way
of SWIFT confirmation) by the Custody Instruction Deadline. Such Custody
Instruction Reference Number must be specified in the space provided in Part 2 of this
Account Holder Letter. Once the Account Holder has submitted a SWIFT confirmation,
a block will apply as from that time until the Restructuring Effective Date on the trading
of the relevant Existing SSNs.

2.3

FAILURE TO INCLUDE A VALID CUSTODY INSTRUCTION REFERENCE
NUMBER WILL INVALIDATE THIS ACCOUNT HOLDER LETTER, THE
VOTING INSTRUCTIONS CONTAINED IN THIS ACCOUNT HOLDER
LETTER WILL BE DISREGARDED FOR THE PURPOSES OF VOTING AT
THE EXISTING SSN PLAN MEETING AND THE RELEVANT EXISTING
SSN HOLDER WILL NOT BE ENTITLED TO VOTE AT THE EXISTING SSN
PLAN MEETING.

3

Part 3: Voting Instructions

3.1

This part must be completed by the Account Holder (or, if different, the Existing SSN
Holder who is its client) if it wishes to vote on the Restructuring Plan. In order for the
Account Holder (or the Existing SSN Holder, as applicable) to vote on the
Restructuring Plan, this Account Holder Letter must be validly completed and
submitted to the Information Agent by the Instruction and Confirmation Deadline.

3.2

Where an Account Holder (or, if different, an Existing SSN Holder, as applicable) or
its proxy intends to attend the Existing SSN Plan Meeting in person, a valid original
passport or other original government issued photographic identification will be
required as proof of personal identity and the passport or identification details contained
therein must match Part 3 of this Account Holder Letter.

3.3

In addition, where a proxy is appointed to attend the Existing SSN Plan Meeting in
person and the Account Holder (or the Existing SSN Holder, as applicable) is a
corporate person, evidence of the individual proxy’s authority to attend the Existing
SSN Plan Meeting on behalf of the Account Holder / the Existing SSN Holder (for
example, a valid power of attorney and/or board resolutions) will be required (unless
the Chairperson of the Plan Meetings has been selected as the proxy). If appropriate
personal identification or evidence of authority is not produced, that person shall only
be permitted to attend and vote at the Existing SSN Plan Meeting at the discretion of
the Chairperson of the Plan Meetings.

3.4

Unless an Account Holder (or if different, an Existing SSN Holder) has selected the
Chairperson of the Plan Meetings as its proxy, any proxy attending the Existing SSN
Plan Meeting on behalf of an Account Holder (or if different, an Existing SSN Holder)
should produce a duplicate copy of the Account Holder Letter in which s/he is named
as proxy, together with required supporting evidence of his/her appointment if the
Account Holder (or if different, an Existing SSN Holder) is a corporate person (i.e.
evidence of such proxy’s authority).

4

Part 4: Plan Consideration
This part must be completed by an Existing SSN Holder or its Account Holder on its
behalf in order to receive its Plan Consideration.

5

Part 5: Nominated Recipient Nomination Form
This part must only be completed by an Existing SSN Holder or its Account Holder on
its behalf if it intends to appoint a Nominated Recipient(s) (who must be an Eligible
Person) to receive any of its Plan Consideration. Plan Consideration will not be
transferred to any Existing SSN Holder or Nominated Recipient(s) that is not an
Eligible Person.
If an Existing SSN Holder elects a Nominated Recipient to receive either the New SSNs
or the Holdco SPV Shares, it must be a Related Party (as defined in the Holdco SPV
Shareholders’ Agreement) of the Existing SSN Holder.

6

Part 6: Securities Confirmation Deed

6.1

This part must be completed and signed in all cases by the Existing SSN Holder and its
Nominated Recipient(s) (if appointed). The Securities Confirmation Deed must be
printed in full, executed as a deed (which means a witness signature is required) where
indicated and the scanned PDF of all of the pages of the executed Securities
Confirmation Deed (not only the signature page) uploaded by the Account Holder
(together with the Account Holder Letter) online via the GLAS Portal or by email in
pdf form to lm@glas.agency (Attention: Manager, Liability Management – Pizza
Express).

6.2

IF AN EXISTING SSN HOLDER WOULD LIKE TO RECEIVE
CONSIDERATION ON THE RESTRUCTURING EFFECTIVE
MUST ENSURE THAT THE SECURITIES CONFIRMATION
VALIDLY COMPLETED, EXECUTED AND RECEIVED

ITS PLAN
DATE, IT
DEED IS
BY THE

INFORMATION AGENT BY THE INSTRUCTION AND CONFIRMATION
DEADLINE.
7

Part 7: Instructions for the completion of identification procedures (“CDD
Information”) in respect of Holdco SPV Shares
This part sets out the initial CDD Information required in respect of each Existing SSN
Holder or its Nominated Recipient(s) (if appointed) as well as the process for submitting
such CDD Information.
If an Existing SSN Holder would like to receive its Holdco SPV Shares on the
Restructuring Effective Date, it must ensure that all relevant CDD Information is
provided in a form satisfactory to Crestbridge in respect of the legal person which will
receive the Holdco SPV Shares (either the Existing SSN Holder or its Nominated
Recipient(s) (if appointed)) by the Instruction and Confirmation Deadline.
Please note that the relevant CDD Information to be provided to Crestbridge will
depend on whether the legal person receiving the Holdco SPV Shares is a company, an
individual, a limited partnership or a trust and accordingly, the relevant forms for each
type of legal person are included in Part 7.
Once completed, Part 7 of this Account Holder Letter shall be sent to Crestbridge at the
following email address: projectwheel@crestbridge.com.
If you have any questions related to the CDD Information that must be provided in Part
7 of this Account Holder Letter, please contact Crestbridge on the following contact
details:
Email: projectwheel@crestbridge.com
Telephone: +44 1534 835983

8

Part 8: GLAS KYC Requirements for New SSNs
This part sets out the KYC information required by the Information Agent and the New
SSN Facility Agent in order to satisfy the due diligence requirements in respect of the
New SSNs.
If an Existing SSN Holder would like to receive its New SSNs on the Restructuring
Effective Date, it must ensure that all information detailed in Part 8 (GLAS KYC
Requirements for New SSNs) (the “GLAS KYC Information”) is provided in a form
satisfactory to the Information Agent and the New Money Facility Agent by the
Instruction and Confirmation Deadline.
Please note that the GLAS KYC Information to be provided to the Information Agent
should be emailed in PDF form to lm@glas.agency (Attention: Manager, Liability
Management – Pizza Express).
If you have any questions related to the GLAS KYC Information that must be provided
in Part 8 of this Account Holder Letter, please contact the Information Agent using the
below details.

9

Part 9: New Money Facility Participation
An Existing SSN Holder who has not yet elected to participate in the New Money
Facility may elect to participate by completing the form set out in this part and returning
it online via the GLAS Portal or by email in pdf form to lm@glas.agency (Attention:
Manager, Liability Management – Pizza Express) by the New Money Commitment
Date.

FOR ASSISTANCE, CONTACT THE INFORMATION AGENT:
GLAS Specialist Services Limited
45 Ludgate Hill, London, United Kingdom, EC4M 7JU
Phone:
E-mail:

+ 44 (0) 20 3597 2940

lm@glas.agency (Attention: Manager, Liability Management – Pizza Express)

PART 1
EXISTING SSN HOLDER AND ACCOUNT HOLDER ADMINISTRATIVE
INFORMATION
1

Account Holder Administrative Details

Full name of Account Holder:
…………………………………………………………………………………………………
Is the Account Holder a member of Euroclear or Clearstream:
[Please state “Euroclear” or “Clearstream”, as applicable, below]
…………………………………………………………………………………………………
Account Number of Account Holder or Participant at Clearing System:
…………………………………………………………………………………………………
Telephone number (with country code):
…………………………………………………………………………………………………
Email address:
…………………………………………………………………………………………………
Principal contact person:
…………………………………………………………………………………………………
2

Existing SSN Holder Administrative Details (if different to the above)

Name of Existing SSN Holder:
…………………………………………………………………………………………………
Jurisdiction of incorporation / country of residence:
…………………………………………………………………………………………………
Domicile1:
…………………………………………………………………………………………………
Telephone number (with country code):
…………………………………………………………………………………………………
1

Domicile is determined by reference to Article 63(1) of Regulation (EU) 1215/2012.

Email address:
…………………………………………………………………………………………………
Principal contact person:
…………………………………………………………………………………………………

PART 2
EXISTING SSN HOLDER’S PLAN CLAIMS
The Existing SSN Holder named in Part 1 of this Account Letter or its Account Holder for
itself or on behalf of the relevant Existing SSN Holder named in Part 1 of this Account Holder
Letter (as applicable), holds the following Existing SSNs, which have been “blocked” by
delivery of a Custody Instruction to the relevant Clearing System, the Custody Instruction
Reference Number of which is identified below. If you own Existing SSNs under more than
one ISIN, you must complete a separate line below for each respective ISIN.
ISIN

Amount (GBP)
blocked at
Clearing
System

Clearing
System
(Euroclear /
Clearstream)

Clearing
System Account
Number

Custody
Instruction
Reference
Number2

Account Holder’s authorised employee / representative name
…………………………………………………………………………………………………
Executed by authorised employee / representative for and on behalf of Account Holder

…………………………………………………………………………………………………
Date ………………………………………..

2

The reference number should be the reference number of the Custody Instruction(s) submitted in respect of
the Existing SSNs to Euroclear or Clearstream (as applicable).

PART 3
VOTING INSTRUCTIONS
You must tick only one box in Section 1 below and only one box in Section 2 below.
1

Attendance at the Existing SSN Plan Meeting

The Account Holder (or, if different, the Existing SSN Holder identified in Part 1 of this
Account Holder Letter) wishes to:


Appoint the Chairperson of the Plan Meetings as its proxy to attend and vote on its
behalf at the Existing SSN Plan Meeting.



Appoint the following individual (being a person other than the Chairperson of the
Plan Meetings) as its proxy to attend and vote on its behalf at the Existing SSN Plan
Meeting:
Name: ………………………………………………………………………………….
Passport country and number / identification country and number:
…………………………………….........………………………………………………
………………….………………………………………………………………………
If the Account Holder (or, if different, the Existing SSN Holder) is a corporate person,
please enclose evidence of the authority granted to the above-named individual as
proxy



Attend and vote at the Existing SSN Plan Meeting in person.
Name: ………………………………………………………………………………….
Passport country and number / identification country and number:
…………………………………….........………………………………………………
………………….………………………………………………………………………

2

Voting Intention

The Account Holder or, if different, the Existing SSN Holder identified in Part 1 of this
Account Holder Letter wishes to vote (or to instruct its proxy to vote) at the Existing SSN Plan
Meeting as follows:


FOR the Restructuring Plan



AGAINST the Restructuring Plan

PART 4
SCHEME CREDITOR ENTITLEMENTS: EXISTING SSN HOLDERS
If an Existing SSN Holder or its Account Holder intends to appoint a Nominated Recipient
to receive the New SSNs and/or the Holdco SPV Shares, then it must also complete Part 5
of this Account Holder Letter.
By ticking one of the three boxes below, the Existing SSN Holder or its Account Holder on its
behalf expressly acknowledges and confirms that the Existing SSN Holder intends to receive
and is eligible to receive (or intends its Nominated Recipient to receive and confirms that its
Nominated Recipient is eligible to receive) New SSNs and Holdco SPV Shares in the form as
follows:


Rule 144A New SSNs and Rule 144A Holdco SPV Shares



IAI New SSNs and IAI Holdco SPV Shares



Regulation S New SSNs and Regulation S Holdco SPV Shares

By ticking one of the three boxes above, the Existing SSN Holder or its Account Holder on its
behalf, expressly confirms, represents and warrants to Wheel Topco Limited, Wheel Bidco
Limited and the Plan Company that:
(a)

(b)

in the case of ticking the “Rule 144A New SSNs and Rule 144A Holdco SPV
Shares” box, the Existing SSN Holder (or its Nominated Recipient):
(i)

is a “qualified institutional buyer” as defined in Rule 144A under the
Securities Act;

(ii)

is aware the sale of the Rule 144A New SSNs and the Rule 144A Holdco
SPV Shares is being made in reliance on one or more exemptions from
registration under the Securities Act; and

(iii)

is acquiring the Rule 144A New SSNs and the Rule 144A Holdco SPV
Shares for its own account or for one or more managed accounts, each
of which is a “qualified institutional buyer” and as to each of which it
exercises sole investment discretion;

in the case of ticking the “IAI New SSNs and IAI Holdco SPV Shares” box, the
Existing SSN Holder (or its Nominated Recipient):
(i)

is an institutional “accredited investor” as defined in Rule 501(a)(1), (2),
(3) or (7) of Regulation D under the Securities Act;

(ii)

is aware the sale of the IAI New SSNs and IAI Holdco SPV Shares is
being made in reliance on one or more exemptions from registration
under the Securities Act; and

(iii)

is acquiring the IAI New SSNs and IAI Holdco SPV Shares for its own
account or for one or more managed accounts, each of which is an
institutional “accredited investor” and as to each of which it exercises
sole investment discretion; and

(c)

in the case of ticking the “Regulation S New SSNs and Regulation S Holdco
SPV Shares” box, the Existing SSN Holder (or its Nominated Recipient):
(i)

is a person that is not a “U.S. person” as defined in Rule 902(k) of
Regulation S under the Securities Act, that is located and resident
outside the United States;

(ii)

is aware that the sale of the Regulation S New SSNs and the Regulation
S Holdco SPV Shares is being made in reliance on one or more
exemptions from registration under the Securities Act; and

(iii)

is acquiring the Regulation S SSNs and the Regulation S Holdco SPV
Shares for its own account or for one or more managed accounts, each
of which is a person that is not a "U.S. person", each of which is located
and resident outside the United States and as to each of which it
exercises sole investment discretion.

PART 5
NOMINATED RECIPIENT APPOINTMENT FORM
If you would like to appoint a Nominated Recipient to receive the New SSNs and/or the Holdco
SPV Shares, please complete the following details in respect of the Nominated Recipient(s).
A maximum of two Nominated Recipients can be appointed: (i) one in respect of the New
SSNs; and (ii) one in respect of the Holdco SPV Shares. If you elect to appoint two Nominated
Recipients, they must be a Related Party (as defined in the Holdco SPV Shareholders’
Agreement).
1

New SSNs

Name of Nominated Recipient:
…………………………………………………………………………………………………
Address of Nominated Recipient:
…………………………………………………………………………………………………
Contact e-mail of Nominated Recipient:
…………………………………………………………………………………………………
Contact telephone number (with country code) of Nominated Recipient:
…………………………………………………………………………………………………
2

Holdco SPV Shares

Name of Nominated Recipient:
…………………………………………………………………………………………………
Address of Nominated Recipient:
…………………………………………………………………………………………………

Contact e-mail of Nominated Recipient:
…………………………………………………………………………………………………
Contact telephone number (with country code) of Nominated Recipient:
…………………………………………………………………………………………………

PART 6
SECURITIES CONFIRMATION DEED
To be completed by the Existing SSN Holder and, if applicable, each of its Nominated
Recipients.
To receive the New SSNs and/or Holdco SPV Shares on the Restructuring Effective Date, a
validly completed Account Holder Letter, including a validly completed Securities
Confirmation Deed, must be submitted to and received by the Information Agent by the
Instruction and Confirmation Deadline. To receive the Holdco SPV Shares, the CDD
Information must additionally be provided to Crestbridge by the Instruction and Confirmation
Deadline as outlined in Part 7 of this Account Holder Letter, and to receive the New SSNs the
GLAS KYC Information must additionally be provided to the Information Agent and the New
SSN Facility Agent by the Instruction and Confirmation Deadline as outlined in Part 8 of this
Account Holder Letter. For the avoidance of doubt, an Existing SSN Holder does not have to
complete a Securities Confirmation Deed in order to vote on the Restructuring Plan. However,
if no Securities Confirmation Deed is validly completed and submitted, the Existing SSN
Holder or its Nominated Recipient will not receive any Plan Consideration on the Restructuring
Effective Date.
THIS DEED IS MADE BY WAY OF DEED POLL BY (I) THE EXISTING SSN HOLDER
WHOSE DETAILS ARE SET OUT IN PART 1 OF THE ACCOUNT HOLDER LETTER
AND (II) EACH OF THE NOMINATED RECIPIENTS WHOSE DETAILS ARE SET OUT
IN PART 5 OF THE ACCOUNT HOLDER LETTER (IF APPLICABLE), IN EACH CASE
ON THE DATE STATED THEREIN FOR THE BENEFIT OF WHEEL TOPCO LIMITED,
WHEEL BIDCO LIMITED AND THE PLAN COMPANY, AND WITH THE INTENTION
AND EFFECT THAT IT MAY BE DIRECTLY RELIED UPON AND ENFORCED
SEPARATELY BY ANY RELYING PERSON, AND ANY PERMITTED ASSIGNEE,
EVEN THOUGH THEY ARE NOT PARTY TO THIS DEED.
1

Definitions and Interpretation

1.1

Definitions
(a)

“Holdco SPV Shares” means, collectively, the IAI Holdco SPV Shares, the
Regulation S Holdco SPV Shares and the Rule 144A Holdco SPV Shares.

(b)

“IAI Holdco SPV Shares” means the Holdco SPV Shares issued to institutional
accredited investors in a private placement under the Securities Act.

(c)

“IAI New SSNs” means the New SSNs issued to institutional accredited
investors in a private placement under the Securities Act.

(d)

“New SSNs” means, collectively, the IAI New SSNs, the Regulation S New
SSNs and the Rule 144A New SSNs.

(e)

“Regulation S Holdco SPV Shares” means the Holdco SPV Shares issued in
reliance on Regulation S under the Securities Act.

(f)

“Regulation S New SSNs" means the New SSNs issued in reliance on
Regulation S under the Securities Act.

(g)

“Rule 144A Holdco SPV Shares” means the Holdco SPV Shares issued in
reliance on Rule 144A under the Securities Act.

(h)

“Rule 144A New SSNs” means the New SSNs issued in reliance on Rule 144A
under the Securities Act.

1.2

Unless expressed otherwise, terms defined in the Explanatory Statement shall have the
same meaning in this Deed.

1.3

In this Deed unless the context otherwise requires:
(a)

words in the singular include the plural and in the plural include the singular;

(b)

the words “including” and “include” shall not be construed as or take effect as
limiting the generality of the foregoing;

(c)

the headings shall not be construed as part of this Deed nor affect its
interpretation;

(d)

references to any clause, without further designation, shall be construed as a
reference to the clause of this Deed so numbered;

(e)

reference to any act, statute or statutory provision shall include a reference to
that provision as amended, re-enacted or replaced from time to time whether
before or after the date of this Deed and any former statutory provision replaced
(with or without modification) by the provision referred to;

(f)

reference to a person includes a reference to any body corporate, unincorporated
association or partnership and to that person’s legal personal representatives or
successors; and

(g)

the principles of construction set out in the Restructuring Plan apply to this Deed
except that references to the Restructuring Plan shall instead be construed as
referenced to this Deed.

2

Confirmations, Warranties, and Undertakings

2.1

The Existing SSN Holder or, if the Existing SSN Holder has appointed a Nominated
Recipient, the Nominated Recipient, gives the following confirmations,
acknowledgements, warranties and undertakings:
(a)

if the Existing SSN Holder has elected to receive (or to have its Nominated
Recipient receive) the Rule 144A New SSNs and/or Rule 144A Holdco SPV
Shares by ticking the “Rule 144A New SSNs, and Rule 144A Holdco SPV
Shares” box in Part 4 (Plan Consideration) of this Account Holder Letter, those
set out in Section 2 (Securities Law Confirmations) in Part A (Representations
by the Existing SSN Holder and Nominated Recipient) of the Annex (with
references to New SSNs and Holdco SPV Shares therein being deemed to be
references to Rule 144A New SSNs and Rule 144A Holdco SPV Shares,
respectively);

2.2

3

(b)

if the Existing SSN Holder has elected to receive (or to have its Nominated
Recipient receive) the IAI New SSNs and/or IAI Holdco SPV Shares by ticking
the “IAI New SSNs and IAI Holdco SPV Shares” box in Part 4 (Plan
Consideration) of this Account Holder Letter, those set out in Section 2
(Securities Law Confirmations) in Part A (Representations by the Existing SSN
Holder and Nominated Recipient) of the Annex (with references to New SSNs
and Holdco SPV Shares therein being deemed to be references to IAI New SSNs
and IAI Holdco SPV Shares, respectively);

(c)

if the Existing SSN Holder has elected to receive (or to have its Nominated
Recipient receive) the Regulation S New SSNs and/or Regulation S Holdco
SPV Shares by ticking the “Regulation S New SSNs and Regulation S Holdco
SPV Shares” box in Part 4 (Plan Consideration) of the Account Holder Letter,
those set out in Section 2 (Securities Law Confirmations) in Part A
(Representations by the Existing SSN Holder and Nominated Recipient) of the
Annex (with references to New SSNs and Holdco SPV Shares therein being
deemed to be references to Regulation S New SSNs and Regulation S Holdco
SPV Shares, respectively); and

(d)

those set out in Section 3 (Other Jurisdictions) in Part A (Representations by
the Existing SSN Holder and Nominated Recipient) of the Annex.

Without prejudice to the provisions in the Annex, the Existing SSN Holder and, if the
Existing SSN Holder has appointed a Nominated Recipient, the Nominated Recipient,
hereby irrevocably warrants, undertakes and represents to the Plan Member, the Plan
Company, Wheel Topco Limited and Wheel Bidco Limited that:
(a)

it will not seek or attempt nor aid or facilitate any other person to dispute, set
aside, challenge, compromise or question in any jurisdiction the validity and
efficacy of the cancellation and/or write-down of its Plan Claims; and

(b)

it will not seek or attempt nor aid or facilitate any other person to dispute,
challenge, set aside or question the validity, authority or efficacy of the
Restructuring Plan in any jurisdiction or before any court, regulatory authority,
tribunal or otherwise.

Grant of Authority to the Plan Company to Execute Certain Documents on its
Behalf
On and from the date on which the Restructuring Plan becomes effective, the Existing
SSN Holder and, if the Existing SSN Holder has appointed one or more Nominated
Recipients, the Nominated Recipient(s), in consideration of the rights provided to Plan
Creditors under the Restructuring Plan, hereby irrevocably authorises and directs the
Plan Company as its agent and attorney (acting by their respective directors or other
duly appointed representatives) to enter into, execute, notarise, and deliver the
documents and take each of the actions stipulated in the Restructuring Plan.

4

Governing Law
This Deed and any dispute or claim (including any non-contractual disputes or claims)
arising out of or in connection with it or its subject matter or formation shall be
governed by and construed in accordance with, the law of England and Wales.

5

Jurisdiction
The English courts shall have exclusive jurisdiction to settle any dispute or claim
(including any non-contractual disputes or claims) arising out of or in connection with
this Deed or its subject matter.

ANNEX
PART A: REPRESENTATIONS BY THE EXISTING SSN HOLDER AND
NOMINATED RECIPIENT
1

Definitions
“Relevant Person” means (i) the Existing SSN Holder; or (2) its Nominated
Recipient(s) (if appointed), as the case may be, giving the representations.

2

Securities Law Confirmations
Each Relevant Person that is subscribing for New SSNs or Holdco SPV Shares (or is
acting for the account or benefit of) another person, prior to accepting delivery of New
SSNs or Holdco SPV Shares, will be required to represent and warrant to the Plan
Company, the Plan Member, Wheel Topco Limited, Wheel Bidco Limited, the
Information Agent and the Holding Period Trustee on behalf of itself and each other
person or account for which it is acting that:
(i)

is either (x) an institutional “accredited investor” as defined in Rule 501(a)(1),
(2), (3) or (7) under the Securities Act, or (y) a “qualified institutional buyer”
(as defined in Rule 144A under the Securities Act) or (z) a non-“U.S. person”
(as defined in Regulation S under the Securities Act) located and resident
outside the United States;

(ii)

is not a retail investor in the European Economic Area (defined as a person who
is one (or more) of: (x) a retail client as defined in point (11) of Article 4(1) of
MiFID II; or (y) a customer within the meaning of the Insurance Distribution
Directive, where that customer would not qualify as a professional client as
defined in point (10) of Article 4(1) of MiFID II; or (z) a person that is not a
qualified investor as defined in the Prospectus Regulation);

(iii)

is an institution which (a) is a sophisticated institutional investor and (b) has
such knowledge and experience in financial and business matters and expertise
in assessing credit and equity risk and is capable of evaluating the merits and
risks of supporting the Restructuring Plan and making an investment in the New
SSNs and the Holdco SPV Shares (and has sought such accounting, legal, tax
and other advice as it has considered necessary to make an informed investment
decision);

(iv)

is a “qualified investor” as defined in the Prospectus Directive;

(v)

has the power and capacity to hold the New SSNs and the Holdco SPV Shares
and there is no restriction in its constitution or under applicable law, regulation
or regulatory policy applicable to it which would prohibit it from doing so;

(vi)

understands that (i) any holding of New SSNs and the Holdco SPV Shares
involves a high degree of risk, (ii) in the future, the New SSNs and the Holdco
SPV Shares may significantly decrease in value, and (iii) no guarantees or
representations have been made or can be made with respect to the future value
of such instruments or the future profitability or success of the business of the
Restructured Group;

(vii)

will hold its entitlement to the New SSNs and the Holdco SPV Shares for its
own account for investment only and not with a view to, or for sale in
connection with, any distribution of the New SSNs and the Holdco SPV Shares
in violation of the Securities Act, or any rule or regulation under the Securities
Act, and it has not been formed for the specific purpose of acquiring the New
SSNs and the Holdco SPV Shares;

(viii)

became aware of the issuance of the New SSNs and the Holdco SPV Shares,
and its entitlement to the New SSNs and the Holdco SPV Shares that are
proposed to be issued to it, solely by means of direct contact between it and the
Group, and not by any other means, and it did not become aware of the proposed
issuance of the New SSNs and the Holdco SPV Shares, or of its entitlement to
the New SSNs and the Holdco SPV Shares proposed to be issued to it, by means
of any directed selling efforts within the meaning of Rule 902(c) of Regulation
S under the Securities Act or by means of a general solicitation or general
advertisement;

(ix)

(i) has received and read the Explanatory Statement (including, but not limited
to, the financial information set forth or incorporated by reference therein) and
understands and acknowledges that, as the New SSNs and the Holdco SPV
Shares are being issued or placed in a private transaction, it is responsible for
conducting its own due diligence in connection therewith and any acquisition
of New SSNs and the Holdco SPV Shares by it and (ii) has had a satisfactory
opportunity to ask questions and receive answers concerning the terms and
conditions of the Restructuring Plan and the New SSNs and the Holdco SPV
Shares as it has deemed necessary to conduct its own due diligence and make
an informed investment decision and has had full and free access and
opportunity to inspect, review, examine and inquire about all financial and other
information concerning the Restructured Group;

(x)

is aware of the Group’s business affairs and financial condition and has acquired
sufficient information about the Group to permit it to evaluate the merits and
risks of its investment in the New SSNs and the Holdco SPV Shares and to reach
an informed and knowledgeable decision about whether to acquire the New
SSNs and the Holdco SPV Shares;

(xi)

understands that the New SSNs and the Holdco SPV Shares will not be
registered under the Securities Act by reason of a specific exemption therefrom,
which exemption depends upon, among other things, the bona fide nature of its
investment intent as expressed herein;

(xii)

acknowledges that the New SSNs and the Holdco SPV Shares will be sold and
issued in reliance on applicable exemptions from the registration requirements
of the Securities Act, including, without limitation, Section 4(a)(2) of the
Securities Act or the provisions of Regulation S under the Securities Act, and
upon exemptions from registration under any applicable state “blue sky” laws;

(xiii)

understands that any New SSNs and the Holdco SPV Shares sold and issued in
reliance on Section 4(a)(2) of the Securities Act are “restricted securities” under
applicable U.S. federal and state securities laws and that, pursuant to these laws,
such securities must be held indefinitely unless they are subsequently registered
under the Securities Act or an exemption from such registration is available;

(xiv)

understands that the Group would be under any obligation to register or qualify
the New SSNs and the Holdco SPV Shares for resale;

(xv)

understands that, if an exemption from registration or qualification under the
Securities Act or U.S. federal and state securities laws is available, it may be
conditioned on various requirements including, but not limited to, the time and
manner of sale, the holding period for the New SSNs and the Holdco SPV
Shares, and requirements relating to the Group which are outside of its control,
and which the Group would not be under any obligation (and may not be able)
to satisfy;

(xvi)

understands that no public market now exists for the New SSNs and the Holdco
SPV Shares, and that the Group has not made any assurances that a public
market will ever exist for the New SSNs and the Holdco SPV Shares;

(xvii) would be able to afford a complete loss of the value of the New SSNs and the
Holdco SPV Shares and would be able to bear the economic risk of holding such
securities for an indefinite period;
(xviii) has had an opportunity to consult with its own tax counsel as to the U.S. federal,
state, local and foreign tax consequences of receiving New SSNs and the Holdco
SPV Shares as contemplated hereunder and independent legal counsel regarding
its rights and obligations under the Restructuring Plan, and fully understands
the terms and conditions contained herein;
(xix)

is not relying on the Group or any of their affiliates’ or related entities’
employees, agents or representatives with respect to the legal, tax, economic,
and related considerations of its investment in the New SSNs and the Holdco
SPV Shares;

(xx)

understands and acknowledges that no member of the Group has provided it
with any information or advice with respect to the New SSNs and the Holdco
SPV Shares and no member of the Group has made or makes any representation
as to the credit quality of the New SSNs and the Holdco SPV Shares or of the
Group;

(xxi)

acknowledges and agrees that the New SSNs and the Holdco SPV Shares (as
applicable) may be issued in a certificated registered form and that certificate
will bear appropriate legends, including a legend in substantially the following
form:
“THIS SECURITY HAS NOT BEEN AND WILL NOT BE
REGISTERED UNDER THE U.S. SECURITIES ACT OF 1933, AS
AMENDED (THE ‘‘U.S. SECURITIES ACT’’), OR THE
SECURITIES LAWS OF ANY STATE OR OTHER JURISDICTION.
NEITHER THIS SECURITY NOR ANY INTEREST OR
PARTICIPATION HEREIN MAY BE OFFERED, SOLD,
ASSIGNED, TRANSFERRED, PLEDGED, ENCUMBERED OR
OTHERWISE DISPOSED OF IN THE ABSENCE OF SUCH
REGISTRATION UNLESS SUCH TRANSACTION IS EXEMPT
FROM, OR NOT SUBJECT TO, THE REGISTRATION
REQUIREMENTS OF THE U.S. SECURITIES ACT.”

“THE HOLDER OF THIS SECURITY BY ITS ACCEPTANCE
HEREOF (1) REPRESENTS THAT (A) IT IS A ‘‘QUALIFIED
INSTITUTIONAL BUYER’’ (AS DEFINED IN RULE 144A UNDER
THE U.S. SECURITIES ACT (‘‘RULE 144A’’)) OR AN
INSTITUTIONAL “ACCREDITED INVESTOR” AS DEFINED IN
RULE 501(A)(1), (2), (3) OR (7) UNDER THE SECURITIES ACT (B)
IT IS A NON-U.S. PERSON ACQUIRING THIS SECURITY
PURSUANT TO REGULATION S UNDER THE U.S. SECURITIES
ACT, (2) AGREES THAT IT WILL NOT, ON ITS OWN BEHALF
AND ON BEHALF OF ANY INVESTOR FOR WHICH IT HAS
PURCHASED SECURITIES TO, PRIOR TO THE DATE (THE
‘‘RESALE RESTRICTION TERMINATION DATE’’) WHICH IS
[IN THE CASE OF THE RULE 144A NEW SSNS OR HOLDCO SPV
SHARES OR INSTITUTIONAL ACCREDITED INVESTOR NEW
SSNS OR HOLDCO SPV SHARES: ONE YEAR] [IN THE CASE OF
REGULATION S NOTES: 40 DAYS] (OR SUCH SHORTER
PERIOD OF TIME AS PERMITTED BY [RULE 144]
[REGULATION S] UNDER THE U.S. SECURITIES ACT OR ANY
SUCCESSOR PROVISION THEREUNDER) AFTER THE LATER
OF THE ORIGINAL ISSUE DATE HEREOF AND THE LAST DATE
ON WHICH THE ISSUER OR ANY AFFILIATE OF THE ISSUER
WAS THE OWNER OF THIS SECURITY (OR ANY PREDECESSOR
OF THIS SECURITY) OFFER, SELL, ASSIGN OR OTHERWISE
TRANSFER THIS SECURITY EXCEPT (A) TO THE ISSUER, THE
GUARANTORS OR ANY SUBSIDIARY THEREOF, (B)
PURSUANT TO A REGISTRATION STATEMENT WHICH HAS
BEEN DECLARED EFFECTIVE UNDER THE U.S. SECURITIES
ACT, (C) (I) FOR SO LONG AS THE NEW SSNS OR HOLDCO SPV
SHARES ARE ELIGIBLE FOR RESALE PURSUANT TO RULE
144A, TO A PERSON IT REASONABLY BELIEVES IS A
‘‘QUALIFIED INSTITUTIONAL BUYER’’ AS DEFINED IN RULE
144A THAT PURCHASES FOR ITS OWN ACCOUNT OR FOR THE
ACCOUNT OF A QUALIFIED INSTITUTIONAL BUYER TO
WHOM NOTICE IS GIVEN THAT THE ASSIGNMENT OR
TRANSFER IS BEING MADE IN RELIANCE ON RULE 144A OR
(II) TO AN INSTITUTIONAL “ACCREDITED INVESTOR” AS
DEFINED IN RULE 501(A)(1), (2), (3) OR (7) UNDER THE
SECURITIES ACT THAT IS ACQUIRING THE SECURITY FOR
ITS OWN ACCOUNT OR FOR THE ACCOUNT OF ANOTHER
INSTITUTIONAL ACCREDITED INVESTOR, (D) PURSUANT TO
OFFERS AND SALES THAT OCCUR OUTSIDE THE UNITED
STATES IN COMPLIANCE WITH REGULATION S UNDER THE
U.S. SECURITIES ACT OR (E) PURSUANT TO ANY OTHER
AVAILABLE EXEMPTION FROM THE REGISTRATION
REQUIREMENTS OF THE U.S. SECURITIES ACT, SUBJECT IN
EACH OF THE FOREGOING CASES TO ANY REQUIREMENT OF
LAW THAT THE DISPOSITION OF ITS PROPERTY OR THE
PROPERTY OF SUCH INVESTOR ACCOUNT OR ACCOUNTS BE
AT ALL TIMES WITHIN ITS OR THEIR CONTROL AND IN
COMPLIANCE WITH ANY APPLICABLE FOREIGN OR STATE

SECURITIES LAWS, AND ANY APPLICABLE LOCAL LAWS
AND REGULATIONS AND FURTHER SUBJECT TO THE
ISSUER’S AND THE AGENT’S RIGHTS PRIOR TO ANY SUCH
OFFER, SALE, ASSIGNMENT OR TRANSFER (I) PURSUANT TO
CLAUSES (C), (D) AND (E) TO REQUIRE THE DELIVERY OF AN
OPINION OF COUNSEL, CERTIFICATIONS AND/OR OTHER
INFORMATION SATISFACTORY TO EACH OF THEM AND (3)
AGREES THAT IT WILL GIVE TO EACH PERSON TO WHOM
THIS
SECURITY
IS
TRANSFERRED
A
NOTICE
SUBSTANTIALLY TO THE EFFECT OF THIS LEGEND.’’;
(xxii) understands that the foregoing representations, warranties, agreements
and acknowledgements are required in connection with United States
and other securities laws and that the Group and its respective legal
advisors and others will rely upon the truth and accuracy of the
foregoing acknowledgements, representations and agreements; and
(xxiii) is not a Disqualified Person.
3

Other Jurisdictions
Each Relevant Person (and any person acting on its behalf):
(a)

represents and warrants that, if it is outside the United States, it has read the
Explanatory Statement in its entirety;

(b)

if it is in the United Kingdom, represents and warrants that it has complied with
its obligations in connection with money laundering and terrorist financing
under the Proceeds of Crime Act 2002, the Terrorism Act 2000, the Criminal
Justice Act 1993, the Money Laundering, Terrorist Financing and Transfer of
Funds (Information on the Payer) Regulations 2017 and, if it is making payment
on behalf of a third party, that satisfactory evidence has been obtained and
recorded by it to verify the identity of the third party as required by the
regulations; and

(c)

confirms that it (i) has not circulated any invitation to acquire or apply for any
of the New SSNs or the Holdco SPV Shares in any manner such that such
invitation constitutes a prospectus the circulation of which requires the consent
of the Registrar of Companies in Jersey under the Companies (General
Provisions) (Jersey) Order 2002, and (ii) will not circulate any such invitation
unless such consent has first been obtained and remains in effect.

PART B: OTHER SECURITIES LAW CONSIDERATIONS
4

European Economic Area (EEA)
The Rule 144A New SSNs and the Regulation S New SSNs are not being made
available to and should not be made available to any retail investor in the EEA. For
these purposes, a “retail investor” means a person who is one (or more) of: (i) a “retail
client” as defined in point (11) of Article 4(1) of MiFID II; or (ii) a customer within the
meaning of the Insurance Distribution Directive, where that customer would not qualify

as a professional client as defined in point (10) of Article 4(1) of MiFID II; or (iii) a
person that is not a qualified investor as defined in the Prospectus Regulation.
Consequently no key information document required by Regulation (EU) No
1286/2014 (as amended, the “PRIIPs Regulation”) for offering or selling the Rule
144A New SSNs and the Regulation S New SSNs or otherwise making them available
to retail investors in the EEA will be prepared and therefore offering or selling the Rule
144A New SSNs and the Regulation S New SSNs or otherwise making them available
to any retail investor in the EEA may be unlawful under the PRIIPs Regulation.
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General

5.1

The implications of the Restructuring Plan for Plan Creditors who are resident in, have
a registered address in or are citizens of and/or are taxable in jurisdictions other than
the United Kingdom may be affected by the laws of the relevant jurisdiction. Such
overseas Plan Creditors should inform themselves about and observe any applicable
legal requirements. Any person outside the United Kingdom who is resident in, or who
has a registered address in, or is a citizen of and/or is taxable in, an overseas jurisdiction
and who is to receive or subscribe for any Plan Consideration should consult his or her
professional advisers and satisfy himself or herself as to the full observance of the laws
of the relevant jurisdiction in connection with the Restructuring Plan, including
obtaining any requisite governmental or other consents, observing any other requisite
formalities and paying any issue, transfer or other taxes due in such jurisdiction.

5.2

In the absence of bad faith, none of the Plan Company, Wheel Topco Limited, Wheel
Bidco Limited, the Plan Member, the Existing SSN Trustee, the New SSN Facility
Agent, the Existing Security Agent, the Successor Security Agent, the Equity Agent,
the Information Agent, the Holding Period Trustee or any person appointed to distribute
the Plan Consideration shall have any Liability for any loss or damage arising as a result
of the timing or terms of such a sale or as a result of any remittance made pursuant to
such distribution.
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Non-Eligible Persons
Without limiting the information set out in the “Important Notice” section of the
Explanatory Statement, the New SSNs and the Holdco SPV Shares will not be issued
to a Plan Creditor (or if appointed, its Nominated Recipient) pursuant to the
Restructuring Plan on the Restructuring Effective Date where such a Plan Creditor (or
its Nominated Recipient) is not an Eligible Person.
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Plan Consideration under the Restructuring Plan
Each Plan Creditor and/or its Nominated Recipient(s) shall be entitled to receive its
Plan Consideration on the Restructuring Effective Date in accordance with the
provisions of the Restructuring Plan, save that such Plan Consideration may be withheld
from being distributed to a Plan Creditor (or its Nominated Recipient(s)) on the
Restructuring Effective Date if the Information Agent does not receive a validly
completed Account Holder Letter from that Plan Creditor and all of the information,
representations, confirmations and any other documentation required to be provided
therein, if satisfactory CDD Information has not been provided to Crestbridge or if
satisfactory GLAS KYC Information has not been provided to the Information Agent
and the New SSN Facility Agent.

NONE OF THE SECURITIES REFERRED TO IN THIS DEED SHALL BE SOLD, ISSUED
OR TRANSFERRED IN ANY JURISDICTION IN CONTRAVENTION OF APPLICABLE
LAW.

IN WITNESS whereof this Deed has been executed as a deed and delivered on
…………………………………………………… (Date) by the parties hereto.
Existing SSN Holder who is an individual
EXECUTED and DELIVERED as a DEED by:

………………………………………………………………………………………………......
(Signature)
Existing SSN Holder ...………………………………………………………………...............
(Print name)
In the presence of:
………………………………………………………………………………………………......
(Witness Signature)
………………………………………………………………………………………………......
(Witness name)
………………………………………………………………………………………………......
(Witness address)

Existing SSN Holder who is a corporate entity
EXECUTED and DELIVERED as a DEED
for and on behalf of
Existing SSN Holder ...………………………………………………………………...............
(Print name)
acting by:

………………………………………………………………………………………………......
(Signature)
………………………………………………………………………………………………......
(Print name)

………………………………………………………………………………………………......
(Signature)
………………………………………………………………………………………………......
(Print name)
In the presence of:
………………………………………………………………………………………………......
(Witness Signature)
………………………………………………………………………………………………......
(Witness name)
………………………………………………………………………………………………......
(Witness address)

Nominated Recipient for New SSNs who is an individual
EXECUTED and DELIVERED as a DEED by:

………………………………………………………………………………………………......
(Signature)
Nominated Recipient...………………………………………………………………...............
(Print name)
In the presence of:
………………………………………………………………………………………………......
(Witness Signature)
………………………………………………………………………………………………......
(Witness name)
………………………………………………………………………………………………......
(Witness address)

Nominated Recipient for New SSNs who is a corporate entity
EXECUTED and DELIVERED as a DEED
for and on behalf of
Nominated Recipient...………………………………………………………………...............
(Print name)
acting by:

………………………………………………………………………………………………......
(Signature)
………………………………………………………………………………………………......
(Print name)

………………………………………………………………………………………………......
(Signature)
………………………………………………………………………………………………......
(Print name)
In the presence of:
………………………………………………………………………………………………......
(Witness Signature)
………………………………………………………………………………………………......
(Witness name)
………………………………………………………………………………………………......
(Witness address)

Nominated Recipient for Holdco SPV Shares who is an individual
EXECUTED and DELIVERED as a DEED by:

………………………………………………………………………………………………......
(Signature)
Nominated Recipient...………………………………………………………………...............
(Print name)
In the presence of:
………………………………………………………………………………………………......
(Witness Signature)
………………………………………………………………………………………………......
(Witness name)
………………………………………………………………………………………………......
(Witness address)

Nominated Recipient for Holdco SPV Shares who is a corporate entity
EXECUTED and DELIVERED as a DEED
for and on behalf of
Nominated Recipient...………………………………………………………………...............
(Print name)
acting by:

………………………………………………………………………………………………......
(Signature)
………………………………………………………………………………………………......
(Print name)

………………………………………………………………………………………………......
(Signature)
………………………………………………………………………………………………......
(Print name)
In the presence of:
………………………………………………………………………………………………......
(Witness Signature)
………………………………………………………………………………………………......
(Witness name)
………………………………………………………………………………………………......
(Witness address)

PART 7
CDD INFORMATION – HOLDCO SPV SHARES

1. This Part 7 (CDD Information – Holdco SPV Shares) is split into four sections, to be

completed depending on the type of entity through which the Existing SSN Holder or
Nominated Recipient will hold the Holdco SPV Shares.


Section 1 – to be completed where the Existing SSN Holder or Nominated
Recipient is a company;



Section 2 – to be completed where the Existing SSN Holder or Nominated
Recipient is an individual;



Section 3 – to be completed where the Existing SSN Holder or Nominated
Recipient is a limited partnership; and



Section 4 – to be completed where the Existing SSN Holder or Nominated
Recipient is a trust.

2. Each Existing SSN Holder or its Nominated Recipient (if appointed) that would like to

receive its Holdco SPV Shares on the Restructuring Effective Date must ensure that the
relevant application form set out in Section 1 – Section 4 of this Part 7 (CDD Information
– Holdco SPV Shares) has been filled in and returned to Crestbridge by the Instruction
and Confirmation Deadline.
3. Please note that if the Existing SSN Holder’s or its Nominated Recipient’s interest

in Holdco SPV will equate to 10 per cent. or more of the entire issued share capital
of Holdco SPV, additional CDD Information will be required from that Existing
SSN Holder or Nominated Recipient, its directors and UBOs/Controllers.
4. If the Existing SSN Holder or its Nominated Recipient is concerned that its shareholding

in Holdco SPV may equate to 10 per cent. or more of Holdco SPV’s entire issued share
capital, it should contact Crestbridge as soon as possible for further guidance.
5. If you have any questions, please contact Crestbridge on the following contact

details:
Email: projectwheel@crestbridge.com
Telephone: +44 1534 835983

SECTION 1
To be completed where the Existing SSN Holder or its Nominated Recipient (if
appointed) is a company
1. Company information
The Existing SSN Holder or Nominated Recipient (if appointed) that will receive shares in
Holdco SPV is required to complete the following application form. This form is designed
to collect the information required under anti-money laundering (“AML”) legislation in
Jersey. As well as collecting information on the subscribing entity itself, Holdco SPV will
also need information on the direct owners, directors or other controllers and potentially
the ultimate beneficial owners of the subscribing entity (the “Investor”).
Holdco SPV is required to comply with Jersey AML regulations. This requires Holdco SPV
to identify its Investors and certain parties/individuals associated with the Investor.
1.1 Company details
Name of company:
Trading names (if applicable):
Former names (if applicable):
Registered office address:
Principal place of business/operations or
mailing address (if different):
Email address:
Country of incorporation:
Date of incorporation:
Official identification numbers:
Name of regulator (if applicable):
Name of stock exchange (if applicable):
Are you a Qualified Investor as defined in
2003/71/EC? (yes/no):

SECTION 1
To be completed where the Existing SSN Holder or its Nominated Recipient (if
appointed) is a company
1.2 Source of wealth and Investor background
Please provide details of the activities that have generated the company’s total net worth
including the period over which the wealth was generated and the geographical sphere of
such activities, including the net worth of the UBOs.

SECTION 1
To be completed where the Existing SSN Holder or its Nominated Recipient (if appointed) is
a company
2. Directors
Holdco SPV is required to identify the directors of the Investor. If all of the below required
information is included on the company’s register of directors, please provide a copy of
the current register.
Alternatively, please complete the following for ALL of the Directors of the Investor:
Name (include
any former
names)

Address

Date of birth
(DD/MM/YYY
Y)

Place of birth
(city and
country)

Nationality/ies

SECTION 1
To be completed where the Existing SSN Holder or its Nominated Recipient (if appointed) is
a company
3. Ownership and control
Please provide a structure chart showing the relationship from the Investor through to the UBOs
(if any).
Holdco SPV is required to identify the ultimate beneficial owner(s) (“UBO(s)”) of the
Existing SSN Holder or its Nominated Recipient.
Are any of the direct owners or UBO(s) of the Investor regulated or listed?
Yes

☐

No

☐

Please complete section 3.1 or 3.2 and contact Crestbridge at
projectwheel@crestbridge.com for guidance on the requirements for that direct
Complete
section 3.3 of the form.
owner or UBO.

3.1 Listed companies
Name of listed company:
Stock Exchange:
Ticker no:
3.2 Regulated companies
Name of regulated company:
Name of regulator:
Regulated entity no:
Regulated activities:
3.3 UBOs and controllers
A person is considered a UBO if they hold 25 per cent. or more of the shares in the Investor.
The UBO must be an individual person. If the Investor company is widely held and there are
no individual persons identified as UBOs, Holdco SPV must identify any “controllers” of the
Existing SSN Holder or its Nominated Recipient.
“Controllers” are those individual persons, other than directors, who can control the
company (i.e. through shareholders’ agreements, the power to appoint senior management,

or through holding convertible stock or any outstanding debt that is convertible into voting
rights or through personal connections, by participating in financing, because of close and
intimate family relationships, historical or contractual associations or as a result of default on
certain payments).

SECTION 1
To be completed where the Existing SSN Holder or its Nominated Recipient (if
appointed) is a company
The UBOs or Controllers of the Investor have been identified and their details included in the
table below.
I/we confirm that there are no UBOs or other controllers of the Investor other than the
directors detailed in section 2.
Please complete the following for ALL UBOs or Controllers of the Existing SSN Holder or
its Nominated Recipient:
Name
(include any
former
names)

Address

Date of
birth
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Place of birth
(city and
country)

Nationality/ies

SECTION 1
To be completed where the Existing SSN Holder or its Nominated Recipient (if
appointed) is a company
Declaration and signature
I declare that the information provided on this form is, to the best of my knowledge
and belief, accurate and complete.
I further certify that:
-

I am officially authorised to sign for the company to which this form relates.

-

Where legally required to do so, I hereby consent to Holdco SPV sharing
this information with Crestbridge and the relevant authorities.

-

The company, its beneficial owners, directors, controllers and third parties
for whom the company is acting have no direct/indirect connection to Iran
and/or North Korea.

Print name

Signature

Date

Capacity

Notes
If you have any questions on the application form or documents to be provided, please do not hesitate to contact
Crestbridge:
Email: projectwheel@crestbridge.com
Telephone: +44 1534 835983
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SECTION 2
To be completed where the Existing SSN Holder or its Nominated Recipient (if
appointed) is an individual
1. Individual information
The Existing SSN Holder or Nominated Recipient (if appointed) that will receive shares
in Holdco SPV is required to complete this application form. This form is designed to
collect the information required under AML legislation in Jersey.
Holdco SPV is required to comply with Jersey anti-money laundering (“AML”)
regulations. This requires Holdco SPV to identify its investors/subscribers (the
“Investor”) and certain parties/individuals associated with the investor.
1.1 Individual details
Name (include any former or maiden
names):
Permanent resident address:
Email address:
Mailing address (if different):
Place of birth (city and country):
Nationality:
Date of birth (DD/MM/YYYY):

Are you a Qualified Investor as defined in
2003/71/EC? (yes/no):

1.2 Source of wealth and Investor background
Please provide details of the activities that have generated your total net worth including the
period over which the wealth was generated and the geographical sphere of such activities.
Please provide details regarding your background, including an overview of your employment
history.
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SECTION 2
To be completed where the Existing SSN Holder or its Nominated Recipient (if
appointed) is an individual

Declaration and signature
I declare that the information provided on this form is, to the best of my knowledge
and belief, accurate and complete.
I further certify that:
-

Where legally required to do so, I hereby consent to Holdco SPV sharing this
information with Crestbridge and the relevant authorities.

-

I am the individual / I am officially authorised to sign on behalf of the individual (delete
as appropriate) to which this form relates.

-

I have / the individual to which this form relates has (delete as appropriate) no
direct/indirect connection(s) to Iran or North Korea.

Print name

Signature

Date
Capacity

Notes
If you have any questions on the application form or documents to be provided, please do not hesitate to contact
Crestbridge:
Email: projectwheel@crestbridge.com
Telephone: +44 1534 835983
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SECTION 3
To be completed where the Existing SSN Holder or its Nominated Recipient (if
appointed) is a Limited Partnership
1. Partnership information
The Existing SSN Holder or Nominated Recipient (if appointed) that will receive shares in
Holdco SPV is required to complete an application form. This form is designed to collect
the information required under anti-money laundering (“AML”) legislation in Jersey. As
well as collecting information on the subscribing entity itself, Holdco SPV will also need
information on the direct owners, directors or other controllers and potentially the ultimate
beneficial owners of the subscribing entity (the “Investor”).
Holdco SPV is required to comply with Jersey AML regulations. This requires Holdco
SPV to identify its Investors and certain parties/individuals associated with the Investor.
1.1 Limited Partnership details
Name of Limited Partnership:
Trading names (if applicable):
Former names (if applicable):
Registered office address:

Principal place of business/operations
or mailing address (if different):
Email address:
Country of establishment:
Date of establishment:
Official identification numbers:
Name of regulator (if applicable):
Name of stock exchange (if applicable):
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Are you a Qualified Investor as defined in
2003/71/EC? (yes/no):
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SECTION 3
To be completed where the Existing SSN Holder or its Nominated Recipient (if
appointed) is a Limited Partnership
1.2 General Partner details
Name of Limited Partnership’s General
Partner:
Trading names (if applicable):
Former names (if applicable):
Registered office address:

Principal place of business/operations
or mailing address (if different):

Country of establishment:

Date of establishment:
Official identification numbers:
Name of regulator (if applicable):
Name of stock exchange (if applicable):
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SECTION 3
To be completed where the Existing SSN Holder or its Nominated Recipient (if
appointed) is a Limited Partnership
1.3 Investment manager details
Name of investment manager:
Name of regulator:
Regulated entity no:
Regulated activities:

1.4 Source of wealth and Investor background
Please provide details of the activities that have generated the Limited Partnership’s total
net worth including the period over which the wealth was generated and the geographical
sphere of such activities, including the net worth of the UBOs.
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SECTION 3
To be completed where the Existing SSN Holder or its Nominated Recipient (if
appointed) is a Limited Partnership
2. Directors
Holdco SPV is required to identify the directors of the General Partner (“GP”) (if it is a
company). Please complete the following for ALL of the Directors of the GP or if all of the
below required information is included on the GP’s register of directors, please provide a
copy of the current register:
Name
include
any
former
names)

Address

Date of birth
(DD/MM/YYYY)
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Place of birth
(city and
country)

Nationality/ies

SECTION 3
To be completed where the Existing SSN Holder or its Nominated Recipient (if
appointed) is a Limited Partnership
3. Ownership and control
Holdco SPV is required to identify the ultimate beneficial owner(s) (“UBO(s)”) of the
Existing SSN Holder or its Nominated Recipient.
A person is considered a UBO if they hold 25 per cent. or more of the shares in the
Investor. The UBO must be an individual person. If the Investor is widely held and
there are no individual persons identified as UBOs, Holdco SPV must identify any
“controllers” of the Existing SSN Holder or its Nominated Recipient.
“Controllers” are those individual persons, other than directors, who can control the
company (i.e. through shareholders’ agreements, the power to appoint senior
management, or through holding convertible stock or any outstanding debt that is
convertible into voting rights or through personal connections, by participating in
financing, because of close and intimate family relationships, historical or contractual
associations or as a result of default on certain payments).
The UBOs or Controllers of the Investor have been identified and their details included ☐
in the table below
I/we confirm that there are no UBOs or other controllers of the Investor other than
the directors detailed in section 2

☐

If any of the UBO(s) or Controller(s) you identify is a company, please complete the AML
Form for Companies in Section 1. However, if such corporate entity is also regulated or
listed - please contact Crestbridge at projectwheel@crestbridge.com for guidance on the
requirements.
If any of the UBO(s) or Controller(s) is an individual person please complete the following
for ALL such parties:
Name (include
any former
names)

Address

Date of
birth
(DD/MM/YYYY)
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Place of birth
(city and
country)

Nationality/ies

SECTION 3
To be completed where the Existing SSN Holder or its Nominated Recipient (if
appointed) is a Limited Partnership
Declaration and signature
I declare that the information provided on this form is, to the best of my knowledge
and belief, accurate and complete.
I further certify that:
-

I am officially authorised to sign for the Limited Partnership to which this form
relates.

-

Where legally required to do so, I hereby consent to the Holdco SPV sharing
this information with Crestbridge and the relevant authorities.

-

The Limited Partnership, its beneficial owners, controllers and third parties for
whom the Limited Partnership is acting have no direct/indirect connection to Iran
and/or North Korea.

Print name

Signature

Date
Capacity

Notes
If you have any questions on the application form or documents to be provided, please do not hesitate to contact
Crestbridge:
Email: projectwheel@crestbridge.com
Telephone: +44 1534 835983
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SECTION 4
To be completed where the Existing SSN Holder or its Nominated Recipient (if
appointed) is a Trust
1. Trust information
The Existing SSN Holder or Nominated Recipient (if appointed) that will receive shares in
Holdco SPV is required to complete an application form. This form is designed to collect the
information required under anti-money laundering (“AML”) legislation in Jersey. As well as
collecting information on the subscribing entity itself, Holdco SPV will also need information
on the direct owners, directors or other controllers and potentially the ultimate beneficial
owners of the subscribing entity (the “Investor”).
Holdco SPV is required to comply with Jersey AML regulations. This requires Holdco
SPV to identify its Investors and certain parties/individuals associated with the Investor.
1.1 Trust details
Name of trust:
Date of establishment:
Official identification number (if applicable):
Name of trustee:
Address of trustee:

Mailing address (if different):

Email address of trustee:
Regulator of trustee (if applicable):
Jurisdiction of trust:
Are you a Qualified Investor as defined in
2003/71/EC? (yes/no):

Type of trust:

□
□
□
□
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Discretionary
Life interest
Charitable
Other

If other, please provide further details below

SECTION 4
To be completed where the Existing SSN Holder or its Nominated Recipient (if
appointed) is a Trust
1.2 Source of wealth and Investor background
Please provide details of the activities that have generated the trust’s total net assets
(including the source of wealth of the settlor) including the period over which the
wealth was generated and the geographical sphere of such activities).

2. Key Parties associated with the trust
Address of settlor:
Mailing address (if different):

If there have been any additional
settlors, please provide the name(s) of
any subsequent settlors
Address of subsequent settlor:

Name of protector (if applicable):
Address of protector:

Name(s) and addresses of any
beneficiaries with a vested right:
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SECTION 4
To be completed where the Existing SSN Holder or its Nominated Recipient (if
appointed) is a Trust
3. Ownership and Control
Holdco SPV is required to identify the ultimate beneficial owner(s) (“UBO(s)”) and
controllers of the Investor.
If any of the Trustee, Settlor(s), Protector(s) of the Trust or Beneficiaries with a vested
interest in the Trust (the “Key Parties”) is a company, please complete the AML Form for
Companies in Section 1. However, if such corporate entity is also regulated or listed please contact Crestbridge at projectwheel@crestbridge.com for guidance on the
requirements.
If any of the Key Parties (as defined above) is an individual person please complete the
following for all such Key Parties:
Name
(include
any former
names) and
relationship
to Investor

Address

Date of birth
(DD/MM/YYYY)
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Place of
birth (city
and
country)

Nationality/ies

SECTION 4
To be completed where the Existing SSN Holder or its Nominated Recipient (if
appointed) is a Trust
Declaration and signature
I declare that the information provided on this form is, to the best of my knowledge
and belief, accurate and complete.
I further certify that:
-

I am officially authorised to sign for the trust to which this form relates.

-

Where legally required to do so, I hereby consent to Holdco SPV sharing
this information with Crestbridge and the relevant authorities.

-

The trust, its trustee(s), settlor(s), beneficiary/(ies) or protector(s) have no
direct/indirect connection to Iran and/or North Korea.

Print name

Signature

Date

Capacity

Notes
If you have any questions on the application form or documents to be provided, please do not hesitate to contact
Crestbridge:
Email: projectwheel@crestbridge.com
Telephone: +44 1534 835983

PART 8
GLAS KYC Requirements for New SSNs
1. Evidence of Company Registration and Registered Address – one of the following:


Certificate of Incorporation including any subsequent name change documents.



Extract from Registrar of Companies / Local Chamber of Commerce.

2. For funds only – please provide:


Proof of sponsorship e.g., Investment / Collateral / Portfolio Management Agreement
or a letter from the fund Manager. If the sponsor is not a regulated entity, then the items
below are also required.

3. List of Directors – one of the following:


Certified list of Directors.



Extract from Registrar of Companies / Local chamber of Commerce.

4. List of Shareholders – one of the following:


Provided documentation should include the full names and countries of registration of
all entities and individuals present in the upward Group structure, identifying 100%
ownership at every level.
•

Certified Structure chart dated within last 3 months.

•

Shareholders register appropriately certified within 3 months.

5. For all individuals who are direct / indirect UBOs of 25% or more – please provide their:


Photo identification – e.g., full valid passport, national identity card or current
photocard driving license certified within the last 3 months, and



Address identification – e.g., utility bill (excluding mobile phone bills) or bank
statements.

If the top company is not owned by a 25% controller, please provide a letter from a director or
authorized person confirming this.
Please note that, subject to the New SSN Facility Agent’s review of the above documentation,
additional information may be required to satisfy its internal AML policy.
6. If you have any questions, please contact the Information Agent on the following contact details:
Email: lm@glas.agency (Attention: Manager, Liability Management – PizzaExpress)
Telephone: +44 20 3597 2940

PART 9
New Money Facility Participation Election
To:

Information Agent
(by email to lm@glas.agency (Attention: Manager, Liability Management – Pizza Express))

From: [Existing SSN Holder]
Date:
PizzaExpress Financing 2 plc - New Money Facility Notes Purchase Agreement
1. Terms defined in the Account Holder Letter have the same meaning in this letter unless otherwise
defined herein.
2. We, being an Existing SSN Holder, write to inform you that we (or one or more of our Designees)
will participate in the New Money Facility on the terms set out in the New Money Facility Notes
Purchase Agreement and the Restructuring Implementation Deed (each as appended to the
Explanatory Statement).
3. We confirm that we are a qualified investor as defined in the Directive 2003/71/EC (as amended or
superseded, including by Regulation (EU) 2017/1129).
4. Pursuant to and subject to the terms of the New Money Facility Notes Purchase Agreement and the
Restructuring Implementation Deed, we shall participate in the New Money Facility in the amount
of our pro rata share of the New Money Facility, calculated in accordance with the New Money
Facility Notes Purchase Agreement and the Restructuring Implementation Deed.
5. We acknowledge that our actual participation in the New Money Facility will be calculated in
accordance with the New Money Facility Notes Purchase Agreement and the Restructuring
Implementation Deed.
6. We will enter into the relevant documents to effect the New Money Facility as soon as reasonably
practicable following confirmation that the relevant documents are in agreed form in accordance
with the terms of the Restructuring Plan and any relevant Restructuring Documents.
7. If the Restructuring Plan terminates, this letter shall expire and shall have no further binding effect.
8. This letter and any non-contractual obligations arising out of or in connection with it are governed
by English law.
Signed for and on behalf of
[Existing SSN Holder]
in the capacity as Existing SSN Holder
_____________________
By:
Title:

Part 2
Form of Account Holder Letter in relation to the SUNs
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ACCOUNT HOLDER LETTER
Claim No: CR-2020-[●]
IN THE HIGH COURT OF JUSTICE
BUSINESS AND PROPERTY COURTS OF
ENGLAND AND WALES
INSOLVENCY AND COMPANIES LIST (ChD)

IN THE MATTER OF PIZZAEXPRESS FINANCING 2 PLC
and
IN THE MATTER OF THE COMPANIES ACT 2006
RESTRUCTURING PLAN
(under Part 26A of the Companies Act 2006)
between
PIZZAEXPRESS FINANCING 2 PLC
and
THE PLAN PARTICIPANTS

£200,000,000 8.25% Senior Notes due 2022 (ISIN: Regulation S: XS1028948047, Rule
144A: XS1028946777) (the “SUNs”)

ACCOUNT HOLDER LETTER FOR SUN HOLDERS

KEY DATES AND EXPECTED TIMETABLE
All times shown in this Account Holder Letter are London times, unless otherwise stated.
Event

Time and date

Custody Instruction Deadline

5.00 pm on 18 October 2020

Instruction and Confirmation Deadline

5.00 pm on 19 October 2020

SUN Plan Meeting

11.45 am on 21 October 2020

You are advised to act well in advance of the above deadlines in order to make sure all the
necessary procedures are completed in advance of the relevant deadline.
Persons who are account holders, i.e. recorded directly in the records of Euroclear or
Clearstream as holding an interest in any SUNs must use this Account Holder Letter to register
details of their interests in the SUNs and to make certain elections with respect to voting in
respect of the Restructuring Plan.

PURPOSE OF THIS ACCOUNT HOLDER LETTER
Account Holders must use this letter to register details of holdings of claims under the SUNs
and to make certain elections with respect to the Restructuring Plan, the delivery of the Plan
Consideration, and certain instructions relating to the SUNs.
If the documents and information required by this Account Holder Letter are not submitted to
the Information Agent (GLAS Specialist Services Limited) by the deadlines specified herein,
the relevant holder of SUNs (an “SUN Holder”) will not be eligible to receive its entitlement
to Plan Consideration comprising a pro rata share of 1% of the Holdco SPV Shares.
A separate Account Holder Letter must be completed by an Account Holder, for each separate
beneficial holding of/interest in the SUNs.
This Account Holder Letter is only to be completed by SUN Holders and Account Holders
(and, if applicable, a Nominated Recipient(s)). If a SUN Holder is appointing one or more
Nominated Recipients to receive any of its Plan Creditor Entitlement, the relevant SUN Holder
and each Nominated Recipient must complete a Nominated Recipient Nomination Form in the
form set out in Part 5, to be delivered to the Information Agent as part of this Account Holder
Letter.
Capitalised terms used in this Account Holder Letter but not defined in it have the same
meaning as given to them in the explanatory statement relating to the Restructuring Plan (the
“Explanatory Statement”).
THIS ACCOUNT HOLDER LETTER IS NOT TO BE DISTRIBUTED TO OR ACCESSED
BY (I) ANY PERSON LOCATED OR RESIDENT IN THE UNITED STATES OTHER
THAN QUALIFIED INSTITUTIONAL BUYERS AS DEFINED IN RULE 144A UNDER
THE U.S. SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”) OR
INSTITUTIONAL ACCREDITED INVESTORS AS DEFINED IN RULE 501(A)(1), (2), (3)
OR (7) UNDER THE SECURITIES ACT (AS DEFINED BELOW) OR (II) ANY RETAIL
INVESTORS (AS DEFINED BELOW) IN THE EUROPEAN ECONOMIC AREA.
THIS DOCUMENT DOES NOT CONSTITUTE OR FORM PART OF ANY OFFER OR
INVITATION TO SELL OR ISSUE, OR ANY SOLICITATION OF ANY OFFER TO
PURCHASE OR SUBSCRIBE FOR, ANY SECURITIES.
You have received this Account Holder Letter on the basis that you have confirmed to the
Information Agent, being the sender of this Account Holder Letter, that:
(a)

you are either (x) an institutional “accredited investor” as defined in Rule
501(a)(1), (2), (3) or (7) under the Securities Act, or (y) a “qualified institutional
buyer” as defined in Rule 144A under the Securities Act or (z) a person that is
not a “U.S. person” as defined in Regulation S under the Securities Act, that is
located and resident outside the United States;

(b)

you are not a retail investor in the European Economic Area (for these purposes
a “retail investor” is defined as a person who is one (or more) of: (x) a retail
client as defined in point (11) of Article 4(1) of Directive 2014/65/EU (as
amended, “MiFID II”); (y) a customer within the meaning of Directive
2016/97/EU (as amended, the “Insurance Distribution Directive”), where that

customer would not qualify as a professional client as defined in point (10) of
Article 4(1) of MiFID II); or (z) a person that is not a qualified investor as
defined in Regulation (EU) 2017/1129 (as amended, the “Prospectus
Regulation”); and
(c)

you are not a Disqualified Person.

IF YOU ARE UNABLE TO CONFIRM THE REPRESENTATIONS SET FORTH
ABOVE, UNLESS YOU APPOINT A NOMINATED RECIPIENT WHO IS AN
ELIGIBLE PERSON (PURSUANT TO PART 5 OF THIS ACCOUNT HOLDER
LETTER), YOU ARE NOT ELIGIBLE TO RECEIVE OR REVIEW THIS ACCOUNT
HOLDER LETTER AND SHOULD REFRAIN FROM ACCESSING, RELYING ON
OR ACTING ON IT IN ANY WAY.

INSTRUCTIONS FOR THE COMPLETION AND SUBMISSION OF THIS
ACCOUNT HOLDER LETTER
This Account Holder Letter is divided into 7 parts as summarised below.
Before any part of this Account Holder Letter is completed, SUN Holders should read the
Restructuring Plan and the Explanatory Statement and, in particular, Appendix 2 (Instructions
and Guidance to Plan Creditors) to the Explanatory Statement. The Restructuring Plan and the
Explanatory Statement and all relevant associated documentation can be found on the GLAS
Portal at https://glas-agency.appiancloud.com/suite/sites/pizza-express.
In order for a SUN Holder to vote at the SUN Plan Meeting and receive Plan Consideration,
the validly completed Account Holder Letter(s) together with any accompanying documents
or evidence must be submitted to the Information Agent by the Instruction and Confirmation
Deadline online via the GLAS Portal or by email in pdf form to lm@glas.agency (Attention:
Manager, Liability Management – Pizza Express) and the CDD Information must be returned
to Crestbridge by the Instruction and Confirmation Deadline in a form satisfactory to
Crestbridge.
“Validly completed” means, in relation to an Account Holder Letter, an Account Holder Letter
which, to the satisfaction of the Information Agent (acting reasonably):
(a)

has had each relevant part and section thereof completed in full;

(b)

gives all required authorisations, confirmations and undertakings in the form
requested therein;

(c)

is executed:
(i)

in Part 2 thereof by the Account Holder or SUN Holder (as applicable);

(ii)

in Part 6 thereof by the SUN Holder and (if applicable) its Nominated
Recipient(s); and

(iii)

in Part 7 thereof by the SUN Holder or (if applicable) any Nominated
Recipient appointed to receive its Holdco SPV Shares.

Note: Parts 1, 3, 4 and (if applicable) 5 can be completed via the GLAS Portal. Parts 2, 6 and
7 are available for download on the GLAS Portal and have to be signed and signed copies in
pdf form uploaded to the GLAS Portal or returned to lm@glas.agency (Attention: Manager,
Liability Management – Pizza Express).

IMPORTANT DEADLINES
Custody Instruction Deadline (5.00 pm on 18 October 2020):
(a)

A SUN Holder will receive notice of the elections required by this Account
Holder Letter from its Account Holder.

(b)

Once the SUN Holder has confirmed its consent to this notification, the Account
Holder must submit a SWIFT confirmation to the Information Agent via the
Clearing Systems by no later than the Custody Instruction Deadline. The
SWIFT confirmation will generate a Custody Instruction Reference Number.

(c)

ONCE THE INFORMATION AGENT RECEIVES A SWIFT
CONFIRMATION, THE RELEVANT SUNS WILL BE BLOCKED IN
THE CLEARING SYSTEMS. THE BLOCK WILL REMAIN IN PLACE
UNTIL THE RESTRUCTURING EFFECTIVE DATE.

Instruction and Confirmation Deadline (5.00 pm on 19 October 2020):
(a)

Parts 1 to 6 of this Account Holder Letter must be completed and submitted to
the Information Agent by no later than the Instruction and Confirmation
Deadline in order to be admitted to, and thus entitled to vote at, the SUN Plan
Meeting (following the submission of its Identification Documents).

(b)

Part 5 of this Account Holder Letter only needs to be completed if a SUN Holder
is appointing a Nominated Recipient(s) to receive any of its Plan Consideration,
in which case Part 5 must also be submitted to the Information Agent by no later
than the Instruction and Confirmation Deadline.

(c)

Part 7 of this Account Holder Letter must be returned to Crestbridge by the
Instruction and Confirmation Deadline in a form satisfactory to Crestbridge.

It is highly recommended that the completed Account Holder Letter is printed or saved as a
PDF document after submission. You will receive acknowledgment of the online transmission
of your submission together with the final PDF. Original paper copies of the Account Holder
Letter are not required and should not be sent to the Information Agent.
All elections made in this Account Holder Letter shall, subject to verification by PizzaExpress
Financing 2 plc (the “Plan Company”) and/or the Information Agent, be final and binding on
and from the date of submission of the Account Holder Letter to the Information Agent.
If the Restructuring Plan Effective Time occurs, the Restructuring Plan will become effective
and binding on all Plan Creditors, regardless of whether you voted in favour or against the
Restructuring Plan or did not vote. The Holdco SPV Shares (which comprise the Plan
Consideration for SUN Holders) will be delivered on or around the Restructuring Effective
Date to you or, if you have not validly completed an Account Holder Letter(s), to the Holding
Period Trustee.
Notwithstanding any other provision of this Account Holder Letter, any representation,
undertaking, or confirmation required to be given by a SUN Holder or its Account Holder or
Nominated Recipient(s) in this Account Holder Letter may be waived in writing by the Plan
Company and the Information Agent.

You may not need to complete and submit all parts of this Account Holder Letter. However,
where any part of this Account Holder Letter is completed, please ensure that all sections
comprised within that part are submitted to the Information Agent.
This Account Holder Letter and any non-contractual obligations arising out of or in relation to
this Account Holder Letter shall be governed by, and interpreted in accordance with, English
law.
If a SUN Holder has not provided sufficient information to satisfy the “know-your-customer”
and customer due diligence requirements in respect of the HoldCo SPV Shares by the
Instruction and Confirmation Deadline (being a “KYC Outstanding Creditor”) or is
otherwise not an Eligible Person and is unable to, or fails to, designate a Nominated Recipient
who is an Eligible Person and is able to make the Certifications in the Account Holder Letter,
that SUN Holder’s entitlement to the HoldCo SPV Shares will be issued to the Holding Period
Trustee on the Restructuring Effective Date.
The customer due diligence and “know-your-customer” requirements are set out at Part 7
(CDD Information – Holdco SPV Shares) of this Account Holder Letter.

SUMMARY OF THE CONTENTS OF THIS ACCOUNT HOLDER LETTER
1

Part 1: SUN Holder and Account Holder Administrative Information

1.1

This part must be completed in all cases by the Account Holder. If the Account Holder
is different to the SUN Holder, the SUN Holder shall also specify the name of the SUN
Holder on whose behalf this Account Holder Letter is being submitted. If there are
multiple SUN Holders, a separate Account Holder Letter must be completed by an
Account Holder in respect of each SUN Holder.

1.2

If the Account Holder and the SUN Holder are the same person or legal entity, any
references in this Account Holder Letter to an ‘Account Holder’ and ‘SUN Holder’
shall be treated as interchangeable.

2

Part 2: SUN Holder’s Plan Claims

2.1

This part must be completed and signed in all cases by the Account Holder. Where an
Account Holder is acting on behalf of a SUN Holder who is its client then the Account
Holder must complete and sign this part on behalf of that SUN Holder. Please sign
where indicated.

2.2

A Custody Instruction Reference Number in respect of any SUNs that are identified in
Part 2 of this Account Holder Letter must first be provided by the Account Holder
submitting its Custody Instructions to the relevant Clearing System (i.e. by way of
SWIFT confirmation) by the Custody Instruction Deadline. Such Custody Instruction
Reference Number must be specified in the space provided in Part 2 of this Account
Holder Letter. Once the Account Holder has submitted a SWIFT confirmation, a block
will apply as from that time until the Restructuring Effective Date on the trading of the
relevant SUNs.

2.3

FAILURE TO INCLUDE A VALID CUSTODY INSTRUCTION REFERENCE
NUMBER WILL INVALIDATE THIS ACCOUNT HOLDER LETTER, THE
VOTING INSTRUCTIONS CONTAINED IN THIS ACCOUNT HOLDER
LETTER WILL BE DISREGARDED FOR THE PURPOSES OF VOTING AT
THE SUN PLAN MEETING AND THE RELEVANT SUN HOLDER WILL NOT
BE ENTITLED TO VOTE AT THE SUN PLAN MEETING.

3

Part 3: Voting Instructions

3.1

This part must be completed by the Account Holder (or, if different, the SUN Holder
who is its client) if it wishes to vote on the Restructuring Plan. In order for the Account
Holder (or the SUN Holder, as applicable) to vote on the Restructuring Plan, this
Account Holder Letter must be validly completed and submitted to the Information
Agent by the Instruction and Confirmation Deadline.

3.2

Where an Account Holder (or, if different, a SUN Holder or its proxy) intends to attend
the SUN Plan Meeting in person, a valid original passport or other original government
issued photographic identification will be required as proof of personal identity and the
passport or identification details contained therein must match Part 3 of this Account
Holder Letter.

3.3

In addition, where a proxy is appointed to attend the SUN Plan Meeting in person and
the Account Holder (or the SUN Holder, as applicable) is a corporate person, evidence
of the individual proxy’s authority to attend the SUN Plan Meeting on behalf of the
Account Holder / the SUN Holder (for example, a valid power of attorney and/or board
resolutions) will be required (unless the Chairperson of the Plan Meetings has been
selected as the proxy). If appropriate personal identification or evidence of authority is
not produced, that person shall only be permitted to attend and vote at the SUN Plan
Meeting at the discretion of the Chairperson of the Plan Meetings.

3.4

Unless an Account Holder (or if different, a SUN Holder) has selected the Chairperson
of the Plan Meetings as its proxy, any proxy attending the SUN Plan Meeting on behalf
of an Account Holder (or if different, a SUN Holder) should produce a duplicate copy
of the Account Holder Letter in which s/he is named as proxy, together with required
supporting evidence of his/her appointment if the Account Holder (or if different, a
SUN Holder) is a corporate person (i.e. evidence of such proxy’s authority).

4

Part 4: Plan Consideration
This part must be completed by a SUN Holder or its Account Holder on its behalf in
order to receive its Plan Consideration.

5

Part 5: Nominated Recipient Nomination Form
This part must only be completed by a SUN Holder or its Account Holder on its behalf
if it intends to appoint a Nominated Recipient(s) (who must be an Eligible Person) to
receive any of its Plan Consideration. Plan Consideration will not be transferred to any
SUN Holder or Nominated Recipient(s) that is not an Eligible Person.

6

Part 6: Securities Confirmation Deed

6.1

This part must be completed and signed in all cases by the SUN Holder and its
Nominated Recipient(s) (if appointed). The Securities Confirmation Deed must be
printed in full, executed as a deed (which means a witness signature is required) where
indicated and the scanned PDF of all of the pages of the executed Securities
Confirmation Deed (not only the signature page) uploaded by the Account Holder or
SUN Holder (together with the Account Holder Letter) online via the GLAS Portal or
by email in pdf form to lm@glas.agency (Attention: Manager, Liability Management –
Pizza Express).

6.2

IF A SUN HOLDER WOULD LIKE TO RECEIVE ITS PLAN
CONSIDERATION ON THE RESTRUCTURING EFFECTIVE DATE, IT
MUST ENSURE THAT THE SECURITIES CONFIRMATION DEED IS
VALIDLY COMPLETED, EXECUTED AND RECEIVED BY THE
INFORMATION AGENT BY THE INSTRUCTION AND CONFIRMATION
DEADLINE.

7

Part 7: Instructions for the completion of identification procedures (“CDD
Information”) in respect of Holdco SPV Shares
This part sets out the initial CDD Information required in respect of each SUN Holder
or its Nominated Recipient(s) (if appointed) as well as the process for submitting such
CDD Information.
If a SUN Holder would like to receive its Holdco SPV Shares on the Restructuring
Effective Date, it must ensure that all relevant CDD Information is provided in a form
satisfactory to Crestbridge in respect of the legal person which will receive the Holdco
SPV Shares (either the SUN Holder or its Nominated Recipient(s) (if appointed)) by
the Instruction and Confirmation Deadline.
Please note that the relevant CDD Information to be provided to Crestbridge will
depend on whether the legal person receiving the Holdco SPV Shares is a company, an
individual, a limited partnership or a trust and accordingly, the relevant forms for each
type of legal person are included in Part 7.
Once completed, Part 7 of this Account Holder Letter shall be sent to Crestbridge at the
following email address: projectwheel@crestbridge.com.
If you have any questions related to the CDD Information that must be provided in Part
7 of this Account Holder Letter, please contact Crestbridge on the following contact
details:
Email: projectwheel@crestbridge.com
Telephone: +44 1534 835983

FOR ASSISTANCE, CONTACT THE INFORMATION AGENT:
GLAS Specialist Services Limited
45 Ludgate Hill, London, United Kingdom, EC4M 7JU
Phone:
E-mail:

+ 44 (0) 20 3597 2940

lm@glas.agency (Attention: Manager, Liability Management – Pizza Express)

PART 1
SUN HOLDER AND ACCOUNT HOLDER ADMINISTRATIVE INFORMATION
1

Account Holder Administrative Details

Full name of Account Holder:
…………………………………………………………………………………………………
Is the Account Holder a member of Euroclear or Clearstream:
[Please state “Euroclear” or “Clearstream”, as applicable, below]
…………………………………………………………………………………………………
Account Number of Account Holder or Participant at Clearing System:
…………………………………………………………………………………………………
Telephone number (with country code):
…………………………………………………………………………………………………
Email address:
…………………………………………………………………………………………………
Principal contact person:
…………………………………………………………………………………………………
2

SUN Holder Administrative Details (if different to the above)

Name of SUN Holder:
…………………………………………………………………………………………………
Jurisdiction of incorporation / country of residence:
…………………………………………………………………………………………………
Domicile1:
…………………………………………………………………………………………………
Telephone number (with country code):
…………………………………………………………………………………………………

1

Domicile is determined by reference to Article 63(1) of Regulation (EU) 1215/2012.

Email address:
…………………………………………………………………………………………………
Principal contact person:
…………………………………………………………………………………………………

PART 2
SUN HOLDER’S PLAN CLAIMS
The Account Holder, for itself or on behalf of the relevant SUN Holder named in Part 1 of this
Account Holder Letter (as applicable), holds the following SUNs, which have been “blocked”
by delivery of a Custody Instruction to the relevant Clearing System, the Custody Instruction
Reference Number of which is identified below. If you own SUNs under more than one ISIN,
you must complete a separate line below for each respective ISIN.
ISIN

Amount (GBP)
blocked at
Clearing
System

Clearing
System
(Euroclear /
Clearstream)

Clearing
System Account
Number

Custody
Instruction
Reference
Number2

Account Holder’s authorised employee / representative name
…………………………………………………………………………………………………
Executed by authorised employee / representative for and on behalf of Account Holder

…………………………………………………………………………………………………
Date ………………………………………..

2

The reference number should be the reference number of the Custody Instruction(s) submitted in respect of
the SUNs to Euroclear or Clearstream as applicable).

PART 3
VOTING INSTRUCTIONS
You must tick only one box in Section 1 below and only one box in Section 2 below.
1

Attendance at the SUN Plan Meeting

The Account Holder (or, if different, the SUN Holder identified in Part 1 of this Account Holder
Letter) wishes to:


Appoint the Chairperson of the Plan Meetings as its proxy to attend and vote on its
behalf at the SUN Plan Meeting.



Appoint the following individual (being a person other than the Chairperson of the
Plan Meetings) as its proxy to attend and vote on its behalf at the SUN Plan Meeting:
Name: ………………………………………………………………………………….
Passport country and number / identification country and number:
…………………………………….........………………………………………………
………………….………………………………………………………………………
If the Account Holder (or, if different, the SUN Holder) is a corporate person, please
enclose evidence of the authority granted to the above-named individual as proxy



Attend and vote at the SUN Plan Meeting in person.
Name: ………………………………………………………………………………….
Passport country and number / identification country and number:
…………………………………….........………………………………………………
………………….………………………………………………………………………

2

Voting Intention

The Account Holder (or, if different, the SUN Holder identified in Part 1 of this Account Holder
Letter) wishes to vote (or to instruct its proxy to vote) at the SUN Plan Meeting as follows:


FOR the Restructuring Plan



AGAINST the Restructuring Plan

PART 4
SCHEME CREDITOR ENTITLEMENTS: SUN HOLDERS
If a SUN Holder or its Account Holder intends to appoint a Nominated Recipient to receive
the Holdco SPV Shares, then it must also complete Part 5 of this Account Holder Letter.
By ticking one of the three boxes below, the SUN Holder or its Account Holder on its behalf
expressly acknowledges and confirms that the SUN Holder intends to receive and is eligible to
receive (or intends its Nominated Recipient to receive and confirms that its Nominated
Recipient is eligible to receive) Holdco SPV Shares in the form as follows:


Rule 144A Holdco SPV Shares



IAI Holdco SPV Shares



Regulation S Holdco SPV Shares

By ticking one of the three boxes above, the SUN Holder or its Account Holder on its behalf,
expressly confirms, represents and warrants to Wheel Topco Limited, Wheel Bidco Limited,
and the Plan Company that:
(a)

(b)

in the case of ticking the “Rule 144A Holdco SPV Shares” box, the SUN Holder
(or its Nominated Recipient):
(i)

is a “qualified institutional buyer” as defined in Rule 144A under the
Securities Act;

(ii)

is aware the sale of the Rule 144A Holdco SPV Shares is being made in
reliance on one or more exemptions from registration under the
Securities Act; and

(iii)

is acquiring the Rule 144A Holdco SPV Shares for its own account or
for one or more managed accounts, each of which is a “qualified
institutional buyer” and as to each of which it exercises sole investment
discretion;

in the case of ticking the “IAI Holdco SPV Shares” box, the SUN Holder (or its
Nominated Recipient):
(i)

is an institutional “accredited investor” as defined in Rule 501(a)(1), (2),
(3) or (7) of Regulation D under the Securities Act;

(ii)

is aware the sale of the IAI Holdco SPV Shares is being made in reliance
on one or more exemptions from registration under the Securities Act;
and

(iii)

is acquiring the IAI Holdco SPV Shares for its own account or for one
or more managed accounts, each of which is an institutional “accredited
investor” and as to each of which it exercises sole investment discretion;
and

(c)

in the case of ticking the “Regulation S Holdco SPV Shares” box, the SUN
Holder (or its Nominated Recipient):
(i)

is a person that is not a “U.S. person” as defined in Rule 902(k) of
Regulation S under the Securities Act, that is located and resident
outside the United States;

(ii)

is aware that the sale of the Regulation S Holdco SPV Shares is being
made in reliance on one or more exemptions from registration under the
Securities Act; and

(iii)

is acquiring the Regulation S Holdco SPV Shares for its own account or
for one or more managed accounts, each of which is a person that is not
a "U.S. person", each of which is located and resident outside the United
States and as to each of which it exercises sole investment discretion.

PART 5
NOMINATED RECIPIENT APPOINTMENT FORM
If you would like to appoint a Nominated Recipient to receive the Holdco SPV Shares, please
complete the following details in respect of the Nominated Recipient(s). A maximum of one
Nominated Recipient can be appointed in respect of the Holdco SPV Shares.
Holdco SPV Shares
Name of Nominated Recipient:
…………………………………………………………………………………………………
Address of Nominated Recipient:
…………………………………………………………………………………………………
Contact e-mail of Nominated Recipient:
…………………………………………………………………………………………………
Contact telephone number (with country code) of Nominated Recipient:
…………………………………………………………………………………………………

PART 6
SECURITIES CONFIRMATION DEED
To be completed by the SUN Holder and, if applicable, each of its Nominated Recipients.
To receive the Holdco SPV Shares on the Restructuring Effective Date, a validly completed
Account Holder Letter, including a validly completed Securities Confirmation Deed, must be
submitted to and received by the Information Agent by the Instruction and Confirmation
Deadline, and the CDD Information must additionally be provided to Crestbridge by the
Instruction and Confirmation Deadline as outlined in Part 7 of this Account Holder Letter. For
the avoidance of doubt, a SUN Holder does not have to complete a Securities Confirmation
Deed in order to vote on the Restructuring Plan. However, if no Securities Confirmation Deed
is validly completed and submitted, the SUN Holder or its Nominated Recipient will not
receive any Plan Consideration on the Restructuring Effective Date.
THIS DEED IS MADE BY WAY OF DEED POLL BY (I) THE SUN HOLDER WHOSE
DETAILS ARE SET OUT IN PART 1 OF THE ACCOUNT HOLDER LETTER AND (II)
EACH OF THE NOMINATED RECIPIENTS WHOSE DETAILS ARE SET OUT IN PART
5 OF THE ACCOUNT HOLDER LETTER (IF APPLICABLE), IN EACH CASE ON THE
DATE STATED THEREIN FOR THE BENEFIT OF WHEEL TOPCO LIMITED, WHEEL
BIDCO LIMITED AND THE PLAN COMPANY, AND WITH THE INTENTION AND
EFFECT THAT IT MAY BE DIRECTLY RELIED UPON AND ENFORCED
SEPARATELY BY ANY RELYING PERSON, AND ANY PERMITTED ASSIGNEE,
EVEN THOUGH THEY ARE NOT PARTY TO THIS DEED.
1

Definitions and Interpretation

1.1

Definitions
(a)

“Holdco SPV Shares” means, collectively, the IAI Holdco SPV Shares, the
Regulation S Holdco SPV Shares and the Rule 144A Holdco SPV Shares.

(b)

“IAI Holdco SPV Shares” means the Holdco SPV Shares issued to institutional
accredited investors in a private placement under the Securities Act.

(c)

“Regulation S Holdco SPV Shares” means the Holdco SPV Shares issued in
reliance on Regulation S under the Securities Act.

(d)

“Rule 144A Holdco SPV Shares” means the Holdco SPV Shares issued in
reliance on Rule 144A under the Securities Act.

1.2

Unless expressed otherwise, terms defined in the Explanatory Statement shall have the
same meaning in this Deed.

1.3

In this Deed unless the context otherwise requires:
(a)

words in the singular include the plural and in the plural include the singular;

(b)

the words “including” and “include” shall not be construed as or take effect as
limiting the generality of the foregoing;

(c)

the headings shall not be construed as part of this Deed nor affect its
interpretation;

(d)

references to any clause, without further designation, shall be construed as a
reference to the clause of this Deed so numbered;

(e)

reference to any act, statute or statutory provision shall include a reference to
that provision as amended, re-enacted or replaced from time to time whether
before or after the date of this Deed and any former statutory provision replaced
(with or without modification) by the provision referred to;

(f)

reference to a person includes a reference to any body corporate, unincorporated
association or partnership and to that person’s legal personal representatives or
successors; and

(g)

the principles of construction set out in the Restructuring Plan apply to this Deed
except that references to the Restructuring Plan shall instead be construed as
referenced to this Deed.

2

Confirmations, Warranties, and Undertakings

2.1

The SUN Holder or, if the SUN Holder has appointed a Nominated Recipient, the
Nominated Recipient, gives the following confirmations, acknowledgements,
warranties and undertakings:
(a)

if the SUN Holder has elected to receive (or to have its Nominated Recipient
receive) the Rule 144A Holdco SPV Shares by ticking the “Rule 144A Holdco
SPV Shares” box in Part 4 (Plan Consideration) of this Account Holder Letter,
those set out in Section 2 (Securities Law Confirmations) in Part A
(Representations by the SUN Holder and Nominated Recipient) of the Annex
(with references to Holdco SPV Shares therein being deemed to be references
to Rule 144A Holdco SPV Shares);

(b)

if the SUN Holder has elected to receive (or to have its Nominated Recipient
receive) the IAI Holdco SPV Shares by ticking the “IAI Holdco SPV Shares”
box in Part 4 (Plan Consideration) of this Account Holder Letter, those set out
in Section 2 (Securities Law Confirmations) in Part A (Representations by the
SUN Holder and Nominated Recipient) of the Annex (with references to Holdco
SPV Shares therein being deemed to be references to IAI Holdco SPV Shares);

(c)

if the SUN Holder has elected to receive (or to have its Nominated Recipient
receive) the Regulation S Holdco SPV Shares by ticking the “Regulation S
Holdco SPV Shares” box in Part 4 (Plan Consideration) of the Account Holder
Letter, those set out in Section 2 (Securities Law Confirmations) in Part A
(Representations by the SUN Holder and Nominated Recipient) of the Annex
(with references to Holdco SPV Shares therein being deemed to be references
to Regulation S Holdco SPV Shares); and

(d)

those set out in Section 3 (Other Jurisdictions) in Part A (Representations by
the SUN Holder and Nominated Recipient) of the Annex.

2.2

3

Without prejudice to the provisions in the Annex, the SUN Holder and, if the SUN
Holder has appointed a Nominated Recipient, the Nominated Recipient, hereby
irrevocably warrants, undertakes and represents to the Plan Member, the Plan
Company, Wheel Topco Limited and Wheel Bidco Limited that:
(a)

it will not seek or attempt nor aid or facilitate any other person to dispute, set
aside, challenge, compromise or question in any jurisdiction the validity and
efficacy of the cancellation and/or write-down of its Plan Claims; and

(b)

it will not seek or attempt nor aid or facilitate any other person to dispute,
challenge, set aside or question the validity, authority or efficacy of the
Restructuring Plan in any jurisdiction or before any court, regulatory authority,
tribunal or otherwise.

Grant of Authority to the Plan Company to Execute Certain Documents on its
Behalf
On and from the date on which the Restructuring Plan becomes effective, the SUN
Holder and, if the SUN Holder has appointed one or more Nominated Recipients, the
Nominated Recipient(s), in consideration of the rights provided to Plan Creditors under
the Restructuring Plan, hereby irrevocably authorises and directs the Plan Company as
its agent and attorney (acting by their respective directors or other duly appointed
representatives) to enter into, execute, notarise, and deliver the documents and take
each of the actions stipulated in the Restructuring Plan.

4

Governing Law
This Deed and any dispute or claim (including any non-contractual disputes or claims)
arising out of or in connection with it or its subject matter or formation shall be
governed by and construed in accordance with, the law of England and Wales.

5

Jurisdiction
The English courts shall have exclusive jurisdiction to settle any dispute or claim
(including any non-contractual disputes or claims) arising out of or in connection with
this Deed or its subject matter.

ANNEX
PART A: REPRESENTATIONS BY THE SUN HOLDER AND NOMINATED
RECIPIENT
1

Definitions
“Relevant Person” means (i) the SUN Holder; or (2) its Nominated Recipient(s) (if
appointed), as the case may be, giving the representations.

2

Securities Law Confirmations
Each Relevant Person that is subscribing for Holdco SPV Shares (or is acting for the
account or benefit of) another person, prior to accepting delivery of Holdco SPV Shares,
will be required to represent and warrant to the Plan Company, the Plan Member, Wheel
Topco Limited, Wheel Bidco Limited, the Information Agent and the Holding Period
Trustee on behalf of itself and each other person or account for which it is acting that:
(i)

is either (x) an institutional “accredited investor” as defined in Rule 501(a)(1),
(2), (3) or (7) under the Securities Act, or (y) a “qualified institutional buyer”
(as defined in Rule 144A under the Securities Act) or (z) a non-“U.S. person”
(as defined in Regulation S under the Securities Act) located and resident
outside the United States;

(ii)

is not a retail investor in the European Economic Area (defined as a person who
is one (or more) of: (x) a retail client as defined in point (11) of Article 4(1) of
MiFID II; or (y) a customer within the meaning of the Insurance Distribution
Directive, where that customer would not qualify as a professional client as
defined in point (10) of Article 4(1) of MiFID II; or (z) a person that is not a
qualified investor as defined in the Prospectus Regulation);

(iii)

is an institution which (a) is a sophisticated institutional investor and (b) has
such knowledge and experience in financial and business matters and expertise
in assessing credit and equity risk and is capable of evaluating the merits and
risks of supporting the Restructuring Plan and making an investment in the
Holdco SPV Shares (and has sought such accounting, legal, tax and other advice
as it has considered necessary to make an informed investment decision);

(iv)

is a “qualified investor” as defined in the Prospectus Directive;

(v)

has the power and capacity to hold the Holdco SPV Shares and there is no
restriction in its constitution or under applicable law, regulation or regulatory
policy applicable to it which would prohibit it from doing so;

(vi)

understands that (i) any holding of the Holdco SPV Shares involves a high
degree of risk, (ii) in the future, the Holdco SPV Shares may significantly
decrease in value, and (iii) no guarantees or representations have been made or
can be made with respect to the future value of such instruments or the future
profitability or success of the business of the Restructured Group;

(vii)

will hold its entitlement to the Holdco SPV Shares for its own account for
investment only and not with a view to, or for sale in connection with, any

distribution of the Holdco SPV Shares in violation of the Securities Act, or any
rule or regulation under the Securities Act, and it has not been formed for the
specific purpose of acquiring the Holdco SPV Shares;
(viii)

became aware of the issuance of the Holdco SPV Shares, and its entitlement to
and the Holdco SPV Shares that are proposed to be issued to it, solely by means
of direct contact between it and the Group, and not by any other means, and it
did not become aware of the proposed issuance of the Holdco SPV Shares, or
of its entitlement to the Holdco SPV Shares proposed to be issued to it, by means
of any directed selling efforts within the meaning of Rule 902(c) of Regulation
S under the Securities Act or by means of a general solicitation or general
advertisement;

(ix)

(i) has received and read the Explanatory Statement (including, but not limited
to, the financial information set forth or incorporated by reference therein) and
understands and acknowledges that, as the Holdco SPV Shares are being issued
or placed in a private transaction, it is responsible for conducting its own due
diligence in connection therewith and any acquisition of Holdco SPV Shares by
it and (ii) has had a satisfactory opportunity to ask questions and receive answers
concerning the terms and conditions of the Restructuring Plan and the Holdco
SPV Shares as it has deemed necessary to conduct its own due diligence and
make an informed investment decision and has had full and free access and
opportunity to inspect, review, examine and inquire about all financial and other
information concerning the Restructured Group;

(x)

is aware of the Group’s business affairs and financial condition and has acquired
sufficient information about the Group to permit it to evaluate the merits and
risks of its investment in the Holdco SPV Shares and to reach an informed and
knowledgeable decision about whether to acquire the Holdco SPV Shares;

(xi)

understands that the Holdco SPV Shares will not be registered under the
Securities Act by reason of a specific exemption therefrom, which exemption
depends upon, among other things, the bona fide nature of its investment intent
as expressed herein;

(xii)

acknowledges that the Holdco SPV Shares will be sold and issued in reliance
on applicable exemptions from the registration requirements of the Securities
Act, including, without limitation, Section 4(a)(2) of the Securities Act or the
provisions of Regulation S under the Securities Act, and upon exemptions from
registration under any applicable state “blue sky” laws;

(xiii)

understands that any Holdco SPV Shares sold and issued in reliance on Section
4(a)(2) of the Securities Act are “restricted securities” under applicable U.S.
federal and state securities laws and that, pursuant to these laws, such securities
must be held indefinitely unless they are subsequently registered under the
Securities Act or an exemption from such registration is available;

(xiv)

understands that the Group would be under any obligation to register or qualify
the Holdco SPV Shares for resale;

(xv)

understands that, if an exemption from registration or qualification under the
Securities Act or U.S. federal and state securities laws is available, it may be

conditioned on various requirements including, but not limited to, the time and
manner of sale, the holding period for the Holdco SPV Shares, and requirements
relating to the Group which are outside of its control, and which the Group
would not be under any obligation (and may not be able) to satisfy;
(xvi)

understands that no public market now exists for the Holdco SPV Shares, and
that the Group has not made any assurances that a public market will ever exist
for the Holdco SPV Shares;

(xvii) would be able to afford a complete loss of the value of the Holdco SPV Shares
and would be able to bear the economic risk of holding such securities for an
indefinite period;
(xviii) has had an opportunity to consult with its own tax counsel as to the U.S. federal,
state, local and foreign tax consequences of receiving Holdco SPV Shares as
contemplated hereunder and independent legal counsel regarding its rights and
obligations under the Restructuring Plan, and fully understands the terms and
conditions contained herein;
(xix)

is not relying on the Group or any of their affiliates’ or related entities’
employees, agents or representatives with respect to the legal, tax, economic,
and related considerations of its investment in the Holdco SPV Shares;

(xx)

understands and acknowledges that no member of the Group has provided it
with any information or advice with respect to the Holdco SPV Shares and no
member of the Group has made or makes any representation as to the credit
quality of the Holdco SPV Shares or of the Group;

(xxi)

acknowledges and agrees that the Holdco SPV Shares (as applicable) may be
issued in a certificated registered form and that certificate will bear appropriate
legends, including a legend in substantially the following form:
“THIS SECURITY HAS NOT BEEN AND WILL NOT BE
REGISTERED UNDER THE U.S. SECURITIES ACT OF 1933, AS
AMENDED (THE ‘‘U.S. SECURITIES ACT’’), OR THE
SECURITIES LAWS OF ANY STATE OR OTHER JURISDICTION.
NEITHER THIS SECURITY NOR ANY INTEREST OR
PARTICIPATION HEREIN MAY BE OFFERED, SOLD,
ASSIGNED, TRANSFERRED, PLEDGED, ENCUMBERED OR
OTHERWISE DISPOSED OF IN THE ABSENCE OF SUCH
REGISTRATION UNLESS SUCH TRANSACTION IS EXEMPT
FROM, OR NOT SUBJECT TO, THE REGISTRATION
REQUIREMENTS OF THE U.S. SECURITIES ACT.”
“THE HOLDER OF THIS SECURITY BY ITS ACCEPTANCE
HEREOF (1) REPRESENTS THAT (A) IT IS A ‘‘QUALIFIED
INSTITUTIONAL BUYER’’ (AS DEFINED IN RULE 144A UNDER
THE U.S. SECURITIES ACT (‘‘RULE 144A’’)) OR AN
INSTITUTIONAL “ACCREDITED INVESTOR” AS DEFINED IN
RULE 501(A)(1), (2), (3) OR (7) UNDER THE SECURITIES ACT (B)
IT IS A NON-U.S. PERSON ACQUIRING THIS SECURITY
PURSUANT TO REGULATION S UNDER THE U.S. SECURITIES

ACT, (2) AGREES THAT IT WILL NOT, ON ITS OWN BEHALF
AND ON BEHALF OF ANY INVESTOR FOR WHICH IT HAS
PURCHASED SECURITIES TO, PRIOR TO THE DATE (THE
‘‘RESALE RESTRICTION TERMINATION DATE’’) WHICH IS
[IN THE CASE OF THE RULE 144A HOLDCO SPV SHARES OR
INSTITUTIONAL ACCREDITED INVESTOR: HOLDCO SPV
SHARES: ONE YEAR] [IN THE CASE OF REGULATION S NOTES:
40 DAYS] (OR SUCH SHORTER PERIOD OF TIME AS
PERMITTED BY [RULE 144] [REGULATION S] UNDER THE U.S.
SECURITIES ACT OR ANY SUCCESSOR PROVISION
THEREUNDER) AFTER THE LATER OF THE ORIGINAL ISSUE
DATE HEREOF AND THE LAST DATE ON WHICH THE ISSUER
OR ANY AFFILIATE OF THE ISSUER WAS THE OWNER OF THIS
SECURITY (OR ANY PREDECESSOR OF THIS SECURITY)
OFFER, SELL, ASSIGN OR OTHERWISE TRANSFER THIS
SECURITY EXCEPT (A) TO THE ISSUER, THE GUARANTORS
OR ANY SUBSIDIARY THEREOF, (B) PURSUANT TO A
REGISTRATION STATEMENT WHICH HAS BEEN DECLARED
EFFECTIVE UNDER THE U.S. SECURITIES ACT, (C) (I) FOR SO
LONG AS THE HOLDCO SPV SHARES ARE ELIGIBLE FOR
RESALE PURSUANT TO RULE 144A, TO A PERSON IT
REASONABLY BELIEVES IS A ‘‘QUALIFIED INSTITUTIONAL
BUYER’’ AS DEFINED IN RULE 144A THAT PURCHASES FOR
ITS OWN ACCOUNT OR FOR THE ACCOUNT OF A QUALIFIED
INSTITUTIONAL BUYER TO WHOM NOTICE IS GIVEN THAT
THE ASSIGNMENT OR TRANSFER IS BEING MADE IN
RELIANCE ON RULE 144A OR (II) TO AN INSTITUTIONAL
“ACCREDITED INVESTOR” AS DEFINED IN RULE 501(A)(1), (2),
(3) OR (7) UNDER THE SECURITIES ACT THAT IS ACQUIRING
THE SECURITY FOR ITS OWN ACCOUNT OR FOR THE
ACCOUNT OF ANOTHER INSTITUTIONAL ACCREDITED
INVESTOR, (D) PURSUANT TO OFFERS AND SALES THAT
OCCUR OUTSIDE THE UNITED STATES IN COMPLIANCE WITH
REGULATION S UNDER THE U.S. SECURITIES ACT OR (E)
PURSUANT TO ANY OTHER AVAILABLE EXEMPTION FROM
THE REGISTRATION REQUIREMENTS OF THE U.S.
SECURITIES ACT, SUBJECT IN EACH OF THE FOREGOING
CASES TO ANY REQUIREMENT OF LAW THAT THE
DISPOSITION OF ITS PROPERTY OR THE PROPERTY OF SUCH
INVESTOR ACCOUNT OR ACCOUNTS BE AT ALL TIMES
WITHIN ITS OR THEIR CONTROL AND IN COMPLIANCE WITH
ANY APPLICABLE FOREIGN OR STATE SECURITIES LAWS,
AND ANY APPLICABLE LOCAL LAWS AND REGULATIONS
AND FURTHER SUBJECT TO THE ISSUER’S AND THE AGENT’S
RIGHTS PRIOR TO ANY SUCH OFFER, SALE, ASSIGNMENT OR
TRANSFER (I) PURSUANT TO CLAUSES (C), (D) AND (E) TO
REQUIRE THE DELIVERY OF AN OPINION OF COUNSEL,
CERTIFICATIONS
AND/OR
OTHER
INFORMATION
SATISFACTORY TO EACH OF THEM AND (3) AGREES THAT IT
WILL GIVE TO EACH PERSON TO WHOM THIS SECURITY IS

TRANSFERRED A NOTICE SUBSTANTIALLY TO THE EFFECT
OF THIS LEGEND.’’;
(xxii) understands that the foregoing representations, warranties, agreements and
acknowledgements are required in connection with United States and other
securities laws and that the Group and its respective legal advisors and others
will rely upon the truth and accuracy of the foregoing acknowledgements,
representations and agreements; and
(xxiii) is not a Disqualified Person.
3

Other Jurisdictions
Each Relevant Person (and any person acting on its behalf):
(a)

represents and warrants that, if it is outside the United States, it has read the
Explanatory Statement in its entirety;

(b)

if it is in the United Kingdom, represents and warrants that it has complied with
its obligations in connection with money laundering and terrorist financing
under the Proceeds of Crime Act 2002, the Terrorism Act 2000, the Criminal
Justice Act 1993, the Money Laundering, Terrorist Financing and Transfer of
Funds (Information on the Payer) Regulations 2017 and, if it is making payment
on behalf of a third party, that satisfactory evidence has been obtained and
recorded by it to verify the identity of the third party as required by the
regulations; and

(c)

confirms that it (i) has not circulated any invitation to acquire or apply for any
of the Holdco SPV Shares in any manner such that such invitation constitutes a
prospectus the circulation of which requires the consent of the Registrar of
Companies in Jersey under the Companies (General Provisions) (Jersey) Order
2002, and (ii) will not circulate any such invitation unless such consent has first
been obtained and remains in effect.

PART B: OTHER SECURITIES LAW CONSIDERATIONS
4

General

4.1

The implications of the Restructuring Plan for Plan Creditors who are resident in, have
a registered address in or are citizens of and/or are taxable in jurisdictions other than
the United Kingdom may be affected by the laws of the relevant jurisdiction. Such
overseas Plan Creditors should inform themselves about and observe any applicable
legal requirements. Any person outside the United Kingdom who is resident in, or who
has a registered address in, or is a citizen of and/or is taxable in, an overseas jurisdiction
and who is to receive or subscribe for any Plan Consideration should consult his or her
professional advisers and satisfy himself or herself as to the full observance of the laws
of the relevant jurisdiction in connection with the Restructuring Plan, including
obtaining any requisite governmental or other consents, observing any other requisite
formalities and paying any issue, transfer or other taxes due in such jurisdiction.

4.2

In the absence of bad faith, none of the Plan Company, Wheel Topco Limited, Wheel
Bidco Limited, the Plan Member, the SUN Trustees, the Existing Security Agent, the

Successor Security Agent, the Equity Agent, the Information Agent, the Holding Period
Trustee or any person appointed to distribute the Plan Consideration shall have any
Liability for any loss or damage arising as a result of the timing or terms of such a sale
or as a result of any remittance made pursuant to such distribution.
5

Non-Eligible Persons
Without limiting the information set out in the “Important Notice” section of the
Explanatory Statement, the Holdco SPV Shares will not be issued to a Plan Creditor (or
if appointed, its Nominated Recipient) pursuant to the Restructuring Plan on the
Restructuring Effective Date where such a Plan Creditor (or its Nominated Recipient)
is not an Eligible Person.

6

Plan Consideration under the Restructuring Plan

6.1

Each Plan Creditor and/or its Nominated Recipient(s) shall be entitled to receive its
Plan Consideration on the Restructuring Effective Date in accordance with the
provisions of the Restructuring Plan, save that such Plan Consideration may be withheld
from being distributed to a Plan Creditor (or its Nominated Recipient(s)) on the
Restructuring Effective Date if the Information Agent does not receive a validly
completed Account Holder Letter from that Plan Creditor and all of the information,
representations, confirmations and any other documentation required to be provided
therein, or if the satisfactory CDD Information has not been provided to Crestbridge.

NONE OF THE SECURITIES REFERRED TO IN THIS DEED SHALL BE SOLD, ISSUED
OR TRANSFERRED IN ANY JURISDICTION IN CONTRAVENTION OF APPLICABLE
LAW.

IN WITNESS whereof this Deed has been executed as a deed and delivered on
…………………………………………………… (Date) by the parties hereto.
SUN Holder who is an individual
EXECUTED and DELIVERED as a DEED by:

………………………………………………………………………………………………......
(Signature)
SUN Holder ...………………………………………………………………...............
(Print name)
In the presence of:
………………………………………………………………………………………………......
(Witness Signature)
………………………………………………………………………………………………......
(Witness name)
………………………………………………………………………………………………......
(Witness address)

SUN Holder who is a corporate entity
EXECUTED and DELIVERED as a DEED
for and on behalf of
SUN Holder ...………………………………………………………………...............
(Print name)
acting by:

………………………………………………………………………………………………......
(Signature)
………………………………………………………………………………………………......
(Print name)

………………………………………………………………………………………………......
(Signature)
………………………………………………………………………………………………......
(Print name)
In the presence of:
………………………………………………………………………………………………......
(Witness Signature)
………………………………………………………………………………………………......
(Witness name)
………………………………………………………………………………………………......
(Witness address)

Nominated Recipient for Holdco SPV Shares who is an individual
EXECUTED and DELIVERED as a DEED by:

………………………………………………………………………………………………......
(Signature)
Nominated Recipient...………………………………………………………………...............
(Print name)
In the presence of:
………………………………………………………………………………………………......
(Witness Signature)
………………………………………………………………………………………………......
(Witness name)
………………………………………………………………………………………………......
(Witness address)

Nominated Recipient for Holdco SPV Shares who is a corporate entity
EXECUTED and DELIVERED as a DEED
for and on behalf of
Nominated Recipient...………………………………………………………………...............
(Print name)
acting by:

………………………………………………………………………………………………......
(Signature)
………………………………………………………………………………………………......
(Print name)

………………………………………………………………………………………………......
(Signature)
………………………………………………………………………………………………......
(Print name)
In the presence of:
………………………………………………………………………………………………......
(Witness Signature)
………………………………………………………………………………………………......
(Witness name)
………………………………………………………………………………………………......
(Witness address)

PART 7
CDD INFORMATION – HOLDCO SPV SHARES

1. This Part 7 (CDD Information – Holdco SPV Shares) is split into four sections, to be

completed depending on the type of entity through which the SUN Holder or Nominated
Recipient will hold the Holdco SPV Shares.


Section 1 – to be completed where the SUN Holder or Nominated Recipient is
a company;



Section 2 – to be completed where the SUN Holder or Nominated Recipient is
an individual;



Section 3 – to be completed where the SUN Holder or Nominated Recipient is
a limited partnership; and



Section 4 – to be completed where the SUN Holder or Nominated Recipient is
a trust.

2. Each SUN Holder or its Nominated Recipient (if appointed) that would like to receive

its Holdco SPV Shares on the Restructuring Effective Date must ensure that the relevant
application form set out in Section 1 – Section 4 of this Part 7 (CDD Information – Holdco
SPV Shares) has been filled in and returned to Crestbridge by the Instruction and
Confirmation Deadline.
3. Please note that if the SUN Holder’s or its Nominated Recipient’s interest in

Holdco SPV will equate to 10 per cent. or more of the entire issued share capital
of Holdco SPV, additional CDD Information will be required from that SUN
Holder or Nominated Recipient, its directors and UBOs/Controllers.
4. If the SUN Holder or its Nominated Recipient is concerned that its shareholding in

Holdco SPV may equate to 10 per cent. or more of Holdco SPV’s entire issued share
capital, it should contact Crestbridge as soon as possible for further guidance.
5. If you have any questions, please contact Crestbridge on the following contact

details:
Email: projectwheel@crestbridge.com
Telephone: +44 1534 835983

SECTION 1
To be completed where the SUN Holder or its Nominated Recipient (if appointed) is a
company
1. Company information
The SUN Holder or Nominated Recipient (if appointed) that will receive shares in Holdco
SPV is required to complete the following application form. This form is designed to collect
the information required under anti-money laundering (“AML”) legislation in Jersey. As
well as collecting information on the subscribing entity itself, Holdco SPV will also need
information on the direct owners, directors or other controllers and potentially the ultimate
beneficial owners of the subscribing entity (the “Investor”).
Holdco SPV is required to comply with Jersey AML regulations. This requires Holdco SPV
to identify its Investors and certain parties/individuals associated with the Investor.
1.1 Company details
Name of company:
Trading names (if applicable):
Former names (if applicable):
Registered office address:

Principal place of business/operations or
mailing address (if different):
Email address:

Country of incorporation:
Date of incorporation:
Official identification numbers:
Name of regulator (if applicable):
Name of stock exchange (if applicable):

Are you a Qualified Investor as defined in
2003/71/EC? (yes/no):

SECTION 1
To be completed where the SUN Holder or its Nominated Recipient (if appointed) is a
company
1.2 Source of wealth and Investor background
Please provide details of the activities that have generated the company’s total net worth
including the period over which the wealth was generated and the geographical sphere of
such activities, including the net worth of the UBOs.

SECTION 1
To be completed where the SUN Holder or its Nominated Recipient (if appointed) is a
company
2. Directors
Holdco SPV is required to identify the directors of the Investor. If all of the below required
information is included on the company’s register of directors, please provide a copy of
the current register.
Alternatively, please complete the following for ALL of the Directors of the Investor:
Name (include
any former
names)

Address

Date of birth
(DD/MM/YYY
Y)

Place of birth
(city and
country)

Nationality/ies

SECTION 1
To be completed where the SUN Holder or its Nominated Recipient (if appointed) is a
company
3. Ownership and control
Please provide a structure chart showing the relationship from the Investor through to the UBOs
(if any).
Holdco SPV is required to identify the ultimate beneficial owner(s) (“UBO(s)”) of the
SUN Holder or its Nominated Recipient.
Are any of the direct owners or UBO(s) of the Investor regulated or listed?
Yes

☐

No

☐

Please complete section 3.1 or 3.2 and contact Crestbridge at
projectwheel@crestbridge.com for guidance on the requirements for that direct
Complete
section 3.3 of the form.
owner or UBO.

3.1 Listed companies
Name of listed company:
Stock Exchange:
Ticker no:
3.2 Regulated companies
Name of regulated company:
Name of regulator:
Regulated entity no:
Regulated activities:
3.3 UBOs and controllers
A person is considered a UBO if they hold 25 per cent. or more of the shares in the Investor.
The UBO must be an individual person. If the Investor company is widely held and there are
no individual persons identified as UBOs, Holdco SPV must identify any “controllers” of the
SUN Holder or its Nominated Recipient.
“Controllers” are those individual persons, other than directors, who can control the
company (i.e. through shareholders’ agreements, the power to appoint senior management,

or through holding convertible stock or any outstanding debt that is convertible into voting
rights or through personal connections, by participating in financing, because of close and
intimate family relationships, historical or contractual associations or as a result of default on
certain payments).

SECTION 1
To be completed where the SUN Holder or its Nominated Recipient (if appointed) is a
company
The UBOs or Controllers of the Investor have been identified and their details included in the
table below.
I/we confirm that there are no UBOs or other controllers of the Investor other than the
directors detailed in section 2.
Please complete the following for ALL UBOs or Controllers of the SUN Holder or its
Nominated Recipient:
Name
(include any
former
names)

Address

Date of
birth
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Place of birth
(city and
country)

Nationality/ies

SECTION 1
To be completed where the SUN Holder or its Nominated Recipient (if appointed) is
a company
Declaration and signature
I declare that the information provided on this form is, to the best of my knowledge
and belief, accurate and complete.
I further certify that:
-

I am officially authorised to sign for the company to which this form relates.

-

Where legally required to do so, I hereby consent to Holdco SPV sharing
this information with Crestbridge and the relevant authorities.

-

The company, its beneficial owners, directors, controllers and third parties
for whom the company is acting have no direct/indirect connection to Iran
and/or North Korea.

Print name

Signature

Date

Capacity

Notes
If you have any questions on the application form or documents to be provided, please do not hesitate to contact
Crestbridge:
Email: projectwheel@crestbridge.com
Telephone: +44 1534 835983
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SECTION 2
To be completed where the SUN Holder or its Nominated Recipient (if appointed) is an
individual
1. Individual information
The SUN Holder or Nominated Recipient (if appointed) that will receive shares in Holdco
SPV is required to complete this application form. This form is designed to collect the
information required under AML legislation in Jersey.
Holdco SPV is required to comply with Jersey anti-money laundering (“AML”)
regulations. This requires Holdco SPV to identify its investors/subscribers (the
“Investor”) and certain parties/individuals associated with the investor.
1.1 Individual details
Name (include any former or maiden
names):
Permanent resident address:
Email address:
Mailing address (if different):
Place of birth (city and country):
Nationality:
Date of birth (DD/MM/YYYY):

Are you a Qualified Investor as defined in
2003/71/EC? (yes/no):

1.2 Source of wealth and Investor background
Please provide details of the activities that have generated your total net worth including the
period over which the wealth was generated and the geographical sphere of such activities.
Please provide details regarding your background, including an overview of your employment
history.
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SECTION 2
To be completed where the SUN Holder or its Nominated Recipient (if appointed)
is an individual

Declaration and signature
I declare that the information provided on this form is, to the best of my knowledge
and belief, accurate and complete.
I further certify that:
-

Where legally required to do so, I hereby consent to Holdco SPV sharing this
information with Crestbridge and the relevant authorities.

-

I am the individual / I am officially authorised to sign on behalf of the individual (delete
as appropriate) to which this form relates.

-

I have / the individual to which this form relates has (delete as appropriate) no
direct/indirect connection(s) to Iran or North Korea.

Print name

Signature

Date
Capacity

Notes
If you have any questions on the application form or documents to be provided, please do not hesitate to contact
Crestbridge:
Email: projectwheel@crestbridge.com
Telephone: +44 1534 835983
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SECTION 3
To be completed where the SUN Holder or its Nominated Recipient (if appointed) is a
Limited Partnership
1. Partnership information
The SUN Holder or Nominated Recipient (if appointed) that will receive shares in Holdco
SPV is required to complete an application form. This form is designed to collect the
information required under anti-money laundering (“AML”) legislation in Jersey. As well
as collecting information on the subscribing entity itself, Holdco SPV will also need
information on the direct owners, directors or other controllers and potentially the ultimate
beneficial owners of the subscribing entity (the “Investor”).
Holdco SPV is required to comply with Jersey AML regulations. This requires Holdco
SPV to identify its Investors and certain parties/individuals associated with the Investor.
1.1 Limited Partnership details
Name of Limited Partnership:
Trading names (if applicable):
Former names (if applicable):
Registered office address:

Principal place of business/operations
or mailing address (if different):
Email address:
Country of establishment:
Date of establishment:
Official identification numbers:
Name of regulator (if applicable):
Name of stock exchange (if applicable):
42

Are you a Qualified Investor as defined in
2003/71/EC? (yes/no):
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SECTION 3
To be completed where the SUN Holder or its Nominated Recipient (if appointed) is a
Limited Partnership
1.2 General Partner details
Name of Limited Partnership’s General
Partner:
Trading names (if applicable):
Former names (if applicable):
Registered office address:

Principal place of business/operations
or mailing address (if different):

Country of establishment:

Date of establishment:
Official identification numbers:
Name of regulator (if applicable):
Name of stock exchange (if applicable):
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SECTION 3
To be completed where the SUN Holder or its Nominated Recipient (if appointed) is a
Limited Partnership
1.3 Investment manager details
Name of investment manager:
Name of regulator:
Regulated entity no:
Regulated activities:

1.4 Source of wealth and Investor background
Please provide details of the activities that have generated the Limited Partnership’s total
net worth including the period over which the wealth was generated and the geographical
sphere of such activities, including the net worth of the UBOs.
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SECTION 3
To be completed where the SUN Holder or its Nominated Recipient (if appointed) is a
Limited Partnership
2. Directors
Holdco SPV is required to identify the directors of the General Partner (“GP”) (if it is a
company). Please complete the following for ALL of the Directors of the GP or if all of the
below required information is included on the GP’s register of directors, please provide a
copy of the current register:
Name
include
any
former
names)

Address

Date of birth
(DD/MM/YYYY)
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Place of birth
(city and
country)

Nationality/ies

SECTION 3
To be completed where the SUN Holder or its Nominated Recipient (if appointed) is a
Limited Partnership
3. Ownership and control
Holdco SPV is required to identify the ultimate beneficial owner(s) (“UBO(s)”) of the
SUN Holder or its Nominated Recipient.
A person is considered a UBO if they hold 25 per cent. or more of the shares in the
Investor. The UBO must be an individual person. If the Investor is widely held and
there are no individual persons identified as UBOs, Holdco SPV must identify any
“controllers” of the SUN Holder or its Nominated Recipient.
“Controllers” are those individual persons, other than directors, who can control the
company (i.e. through shareholders’ agreements, the power to appoint senior
management, or through holding convertible stock or any outstanding debt that is
convertible into voting rights or through personal connections, by participating in
financing, because of close and intimate family relationships, historical or contractual
associations or as a result of default on certain payments).
The UBOs or Controllers of the Investor have been identified and their details included ☐
in the table below
I/we confirm that there are no UBOs or other controllers of the Investor other than
the directors detailed in section 2

☐

If any of the UBO(s) or Controller(s) you identify is a company, please complete the AML
Form for Companies in Section 1. However, if such corporate entity is also regulated or
listed - please contact Crestbridge at projectwheel@crestbridge.com for guidance on the
requirements.
If any of the UBO(s) or Controller(s) is an individual person please complete the following
for ALL such parties:
Name (include
any former
names)

Address

Date of
birth
(DD/MM/YYYY)
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Place of birth
(city and
country)

Nationality/ies

SECTION 3
To be completed where the SUN Holder or its Nominated Recipient (if appointed) is a
Limited Partnership
Declaration and signature
I declare that the information provided on this form is, to the best of my knowledge
and belief, accurate and complete.
I further certify that:
-

I am officially authorised to sign for the Limited Partnership to which this form
relates.

-

Where legally required to do so, I hereby consent to the Holdco SPV sharing
this information with Crestbridge and the relevant authorities.

-

The Limited Partnership, its beneficial owners, controllers and third parties for
whom the Limited Partnership is acting have no direct/indirect connection to Iran
and/or North Korea.

Print name

Signature

Date
Capacity

Notes
If you have any questions on the application form or documents to be provided, please do not hesitate to contact
Crestbridge:
Email: projectwheel@crestbridge.com
Telephone: +44 1534 835983
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SECTION 4
To be completed where the SUN Holder or its Nominated Recipient (if appointed) is a
Trust
1. Trust information
The SUN Holder or Nominated Recipient (if appointed) that will receive shares in Holdco
SPV is required to complete an application form. This form is designed to collect the
information required under anti-money laundering (“AML”) legislation in Jersey. As well as
collecting information on the subscribing entity itself, Holdco SPV will also need information
on the direct owners, directors or other controllers and potentially the ultimate beneficial
owners of the subscribing entity (the “Investor”).
Holdco SPV is required to comply with Jersey AML regulations. This requires Holdco
SPV to identify its Investors and certain parties/individuals associated with the Investor.
1.1 Trust details
Name of trust:
Date of establishment:
Official identification number (if applicable):
Name of trustee:
Address of trustee:

Mailing address (if different):

Email address of trustee:
Regulator of trustee (if applicable):
Jurisdiction of trust:
Are you a Qualified Investor as defined in
2003/71/EC? (yes/no):

Type of trust:

□
□
□
□
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Discretionary
Life interest
Charitable
Other

If other, please provide further details below

SECTION 4
To be completed where the SUN Holder or its Nominated Recipient (if appointed) is a
Trust
1.2 Source of wealth and Investor background
Please provide details of the activities that have generated the trust’s total net assets
(including the source of wealth of the settlor) including the period over which the
wealth was generated and the geographical sphere of such activities).

2. Key Parties associated with the trust
Address of settlor:
Mailing address (if different):

If there have been any additional
settlors, please provide the name(s) of
any subsequent settlors
Address of subsequent settlor:

Name of protector (if applicable):
Address of protector:

Name(s) and addresses of any
beneficiaries with a vested right:
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SECTION 4
To be completed where the SUN Holder or its Nominated Recipient (if appointed) is a
Trust
3. Ownership and Control
Holdco SPV is required to identify the ultimate beneficial owner(s) (“UBO(s)”) and
controllers of the Investor.
If any of the Trustee, Settlor(s), Protector(s) of the Trust or Beneficiaries with a vested
interest in the Trust (the “Key Parties”) is a company, please complete the AML Form for
Companies in Section 1. However, if such corporate entity is also regulated or listed please contact Crestbridge at projectwheel@crestbridge.com for guidance on the
requirements.
If any of the Key Parties (as defined above) is an individual person please complete the
following for all such Key Parties:
Name
(include
any former
names) and
relationship
to Investor

Address

Date of birth
(DD/MM/YYYY)
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Place of
birth (city
and
country)

Nationality/ies

SECTION 4
To be completed where the SUN Holder or its Nominated Recipient (if appointed) is a
Trust
Declaration and signature
I declare that the information provided on this form is, to the best of my knowledge
and belief, accurate and complete.
I further certify that:
-

I am officially authorised to sign for the trust to which this form relates.

-

Where legally required to do so, I hereby consent to Holdco SPV sharing
this information with Crestbridge and the relevant authorities.

-

The trust, its trustee(s), settlor(s), beneficiary/(ies) or protector(s) have no
direct/indirect connection to Iran and/or North Korea.

Print name

Signature

Date

Capacity

Notes
If you have any questions on the application form or documents to be provided, please do not hesitate to contact
Crestbridge:
Email: projectwheel@crestbridge.com
Telephone: +44 1534 835983
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We enclose our comparator analysis report (“the Report”) for PizzaExpress Financing 1 plc (“PEF1”) and PizzaExpress
Financing 2 plc (“PEF2”) (together “the Companies”) which has been prepared for the sole purpose of assisting and
advising the Companies in accordance with our engagement letter dated 4 August 2020.
Only the addressee of our report shall be entitled to place any reliance on this report. No duty of care or liability is
accepted to any other party.
This report considers, where possible, the potential impact of Coronavirus (COVID-19) on the Group. However, the
situation is continuing to evolve, and many uncertainties remain as to the effect the COVID-19 crisis will have on the
Group and the broader domestic and global economies. Accordingly, it is not possible for our work to identify and
quantify the impact of all COVID-19 related uncertainties and implications. Changes to market conditions could
substantially affect the Group and our Work. We have not updated our Work for any subsequent information or
events.
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Contacts
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This Report is confidential to the addressees and prepared solely for the purpose(s) set out in our engagement letter.
You should not refer to or use our name or the report for any other purpose, disclose them or refer to them in any
prospectus or other document, or make them available or communicate them to any other party. We understand that
the Report may be appended to the Explanatory Statement to be submitted to the Court as part of the Restructuring Plan application of
PEF2. No other party is entitled to rely on our report for any purpose whatsoever and we accept no duty of care or
liability to any other party who is shown or gains access to this report.

0113 292 1744

We draw your attention to the scope and basis of our work in Appendix 1.

Clare Boardman
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Yours faithfully

Daniel Butters
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Deloitte LLP
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dbutters@deloitte.co.uk
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Key messages
Key messages
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Key messages
Key messages
The Group is seeking
to implement a
financial restructuring
(via a Restructuring
Plan) alongside an
operational
restructuring (via a
CVA of PERL).

Proposed Restructuring – Financial & Operational
• The Group is seeking to implement a financial restructuring (via a Restructuring Plan) in parallel to an operational
restructuring (via a CVA of the Group’s main UK trading subsidiary, PERL) to provide a stable platform for it to be able
to deliver its 5 year business plan.
• The Group has a £70m SSTL (entered into in Apr-20) and £465m SSNs (all issued by PEF2). It also has £200m SUNS
(issued by PEF1). PEF1 owns PEF2 and both are financing companies within the Group.
• PEF1 is owned by PEGHL which is c.55% owned by the Group’s majority shareholder, Hony.
• In Apr-20, the Group commenced negotiations with certain SSN holders (“the Ad Hoc Group”) and the Group’s majority
shareholder (Hony) with a view to reaching consensual agreement on a financial restructuring that would deleverage
the Group’s balance sheet and provide additional liquidity to mitigate the impact of the COVID-19 pandemic.
• On 4 Aug-20, the Group announced that >75% of the SSN holders and Hony had entered into a lock up agreement to
support the implementation of a financial restructuring (see overleaf).
• We understand that 93% of the SSN holders and at least 47% of the SUN holders have acceded to the lock up
agreement since 4 Aug-20.
• It is a condition precedent to the financial restructuring that PERL’s CVA is approved. The CVA was launched on 18 Aug20 and the meeting of the creditors of PERL took place on 4 Sep-20. The CVA proposal was successfully approved by the
requisite level of creditors, as was announced publically on 7 Sep-20.
• The Group’s proposed restructuring also provides for its China Group of companies to be sold to an affiliate of Hony for a
de minimis consideration (“the China Transaction”).
KPMG Valuation
• The Companies have engaged KPMG LLP to undertake a going concern valuation of (i) 100% of the Enterprise Value of
PEF2, excluding operations in China; (ii) Intercompany receivables owed to PEF1 by PEF2 (and its subsidiaries); and (iii)
Guarantees provided by PEF2 in relation to SUNs issued by PEF1.
• The KPMG Valuation determined an EV value range of £325m-£425m. KPMG was instructed to assume that PEF2 has
sufficient funding / liquidity to continue trading through any downturn trigged by COVID-19. If such a sale had to be
delivered via a prepack (with an administration appointment at PEF1 only) then this value would not be sufficient to
discharge the SSNs in full with no recoveries available for the Group’s shareholders. There are provisions in the ICA that
require the SUNs, intragroup creditors and PEGHL to turn over any payments received out of priority (e.g. Prescribed
Part realisations) to the security agent for distribution in accordance with the distressed waterfall and accordingly there
is no prospect of a return to those creditors.
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Key messages
Key messages
The KPMG Valuation
and Lazard M&A
Process indicate that
the value from a going
concern sale (of
PEF1’s shares in PEF2
and intercompany
receivables due to
PEF1) would break
within the existing
SSNs debt.

M&A Process
• The Group launched a process, run by Lazard, to solicit bids for the sale of the Group (or substantially all of the assets
of the Group). The M&A Process was designed to meet the requirements of a public auction as defined in the ICA.
• The Ad Hoc Group has submitted a bid in the sales process in line with the terms of the transaction (the Existing SSN
Bid). The Existing SSN Bid is being implemented by way of the Restructuring Plan process. This is the only bid that has
been received as at the date of this Report representing an amount equal to
(i) the principal amount of the Existing SSNs plus accrued interest; and
(ii) costs and expenses of the Security Agent and other representatives.
• The Group has received several other proposals as at the date of this Report which did not exceed the Existing SSN Bid.
• Management continues to consider carefully the proposals received in order to ascertain whether they can be improved
in terms of confirming deliverability and the equity value indicated and removing conditionality. The proposals may be
subject to adjustment as the values indicated are based on a number of assumptions and conditions that are subject to
validation.
• However, to date, all proposals received remain below the IMPP and the vast majority of proposals are below the upper
limit of the KPMG Valuation. The proposals are also all at an early stage and highly conditional.
• The M&A process is still ongoing and therefore our analysis reflects the current position, which may change.
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Key messages
Key messages
The RP would entitle
the existing SSNs to
take new debt
instruments and
equity in the
restructured Group
with the existing SUNs
and Group
shareholders taking
nominal equity stakes.
If the RP is not
sanctioned in court,
then the SSTL/SSNs
security would be
enforceable. An
accelerated prepack
sale of PEF1’s shares
in PEF2 or a Group
wide insolvency (in
the event a sale could
not be delivered)
would then be the
likely outcomes.

The Restructuring Plan
• The RP is predicated on the M&A Process not delivering a 3rd party bid which exceeds the £515m indicative minimum
purchase price (to redeem SSTL and SSNs in full) nor a bid which is less than the indicative minimum purchase price
but which is acceptable to the SSTL/SSNs.
• The objective of the RP is to deliver the financial restructuring (as summarised on the previous page) which is one
element of the Group’s wider restructuring plan which also includes the operational restructuring, via the PERL CVA,
and the China Transaction.
• The RP would involve establishing a new holding structure comprising a newly incorporated Holdco SPV which would
wholly own a further newly incorporated Bidco SPV (which would issue £200m New SSNs and a c.£144m New Money
Facility).
• The RP would provide for the transfer of PEF1’s shares in PEF2 to Bidco SPV together with any intercompany
receivables owing to PEF1 by other Group entities.
• The existing SSNs would be entitled to participate in the debt instruments issued by Bidco SPV (i.e. the £200m New
SSNs and the c.£144m New Money Facility) and 98% of the equity (63% stapled to the new SSNs and 35% stapled to
the New Money Facility) in the Holdco SPV in exchange for the existing SSNs.
• The existing SUNs would be issued with 1% of the Holdco SPV in exchange for the release of the existing SUNs debt.
• The existing shareholders of the Group would also be issued with 1% of the Holdco SPV.
• The £70m super senior facility would remain in place and rank ahead of the c.£144m New Money Facility which would,
in turn, rank ahead of the £200m New SSNs.
• If approved by the requisite majority of participants, as otherwise sanctioned by the Court, the RP is expected to
become effective on or around 5 Nov-20 upon sanction by the Court, allowing the Group to draw down on the c.£144m
New Money facility. It is anticipated that the Bidco would only draw on Tranche A (c. £49m) on the closing date.
Consequences if the Restructuring Plan is not successful
• We understand that the Lock Up Agreement would likely terminate on or before the longstop date of 15 Nov-20 if the
RP is not sanctioned.
• This would, in turn, likely accelerate full repayment of the Group’s debt obligations which it would not be able to settle
and the security in respect of the SSTL/SSNs would become enforceable.
• Also, despite the measures taken including the CVA, which was approved on 4 Sep-20, the Group forecasts a cash
shortfall in early Nov-20, if the Restructuring Plan is not successful. The forecast cash shortfall in early Nov-20
assumes £24m interest on SSNs (which fell payable in early Aug-20 but was waived pending the restructuring) and
fees (including transaction fees) are paid.
• In those circumstances, and absent further support from the SSTL/SSNs it is likely that PEF1, PEF2, other Guarantor
entities and/or other Group companies would need to file for Administration or other local overseas jurisdiction
insolvency processes as appropriate.
• The following scenarios would likely provide the range of outcomes:
Scenario 1: an Administration prepack sale of both PEF1’s shares in PEF2 and any intercompany receivables due to
PEF1 from other Group entities; or
Scenario 2: if no purchaser can be found, an insolvency of the entire Group followed by an orderly wind down and
closure of business operations.
• Whilst we have considered the two scenarios set out above, which provide a high and low range, there could be
several other outcomes (i.e. wind down of some entities with sale of others) which could arise and would be expected
to fall within this range.
© 2020 Deloitte LLP | Private and Confidential | Project Penzance | 28 September 2020
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Key messages
Key messages
In Scenario 1, the
SSTL would be fully
re-paid but the SSNs
would recover
between £286.2m
(59.2p/£) and
£386.2m (79.9p/£).
In Scenario 2, the
SSTL would receive
£38.5m (50.7p/£) in a
low case and would be
fully repaid in a high
case. The SSNs would
receive nil return in a
low case and £365.9m
(75.7p/£) in a high
case.

Comparator Analysis
• To facilitate the Group being able to implement the Restructuring Plan, we have been asked to consider the returns to
the SSTL, SSNs and SUNs in the event that the Restructuring Plan cannot be sanctioned and either of the likely
consequential scenarios would be implemented.
Scenario 1
• We have based our indicative returns analysis for Scenario 1 upon the £325m-£425m EV KPMG Valuation dated 31 Aug20. The KPMG Valuation is not split between the shares in PEF2 and the intercompany receivables. We have not used the
indicative third party proposal values from the M&A Process given such bids are at an early stage with various conditions
attached.
• KPMG has indicated that an Accelerated M&A process, driven by a distressed sale could result in a discount to estimated
EV of between 25% and 50%.
• We have not reflected this potential discount in our Estimated Outcome Analysis, however, this would obviously further
reduce the potential returns to the SSNs.
• We have assumed no dilution of realisations to the SSNs, by way of the Prescribed Part.
• There are provisions in the ICA that require the SUNs, intragroup creditors and PEGHL to turn over any payments
received out of priority (e.g. Prescribed Part realisations) to the security agent for distribution in accordance with the
distressed waterfall.
Scenario 2
• In considering Scenario 2, we have prepared individual EOS analysis (with a high and low range) for each Guarantor and
Non-Guarantor entity to estimate the return to the SSTL, SSNs and SUNs from a Group wide insolvency scenario.
• We understand that the ICA sets out that any Guarantor entity cannot make a claim against another Guarantor entity, in
an enforcement scenario, without the consent of the SSNs, if they remain unpaid. Should consent be provided then any
returns would need to be turned over to the SSNs.
• PEF1, for example, is owed c.£800m from other Guarantor entities (including c.£728m from PEF2) but given the level of
gross asset realisations available from the Guarantor entities, we have assumed that PEF1 would not claim in the estates
of the Guarantor entities. Consequently, PEF1 would not have any floating charge realisations to deliver a prescribed
part available to its own unsecured creditors (including the SUNs).

The SUNs would
receive nil return in
either Scenario 1
Scenario 2 high and
low cases.

Source: Management information and Deloitte analysis
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Key messages
Key messages
The holders of the
Existing SSNs
(accounting for 93%
of the SSNs) have
consented to the RP,
via the Lock Up
Agreement executed
on 4 Aug-20.

Comparator Analysis
• The table below summarises the estimated returns to the SSTL, SSNs and SUNs from both scenarios. Detailed analysis
underpinning the summary outcomes is detailed later in the report.
Scenario 1
Lender
class

Debt
(£m)

Scenario 2

Low

High

Low

£m

P in £

£m

P in £

£m

High
P in £

£m

P in £

SSTL

£75.9m

£75.9m

100

£75.9m

100

£38.5m

50.7

£75.9m

100

SSNs

£483.0m

£286.2m

59.2

£386.2m

79.9

-

-

£365.9m

75.7

SUNs

£210.1m

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

Plan
Member

• Our indicative returns analysis shows the expected return to the SSTL, SSNs and SUNs at the present date and does not
consider any future value of the new equity and/or debt in Holdco that they would receive under the RP.
• In both Scenario 1 and Scenario 2 the value breaks within the SSNs.
• Although the range in Scenario 2 is broad, this is entirely dependent on whether value can be recovered for the brand.
In a closure scenario where no value is attributed to the brand, the outcome for creditors, apart from the SSTL, is
minimal, as illustrated by our low case.
• However, we note that there may be some interest in the brand and accordingly have attributed value to this in our high
case Scenario 2, which we have imputed from the KPMG valuation. This is indicative, and represents the upper range we
would consider achievable in Scenario 2.
• The holders of the Existing SSNs (which accounts for 93% of the SSNs) have executed a Lock Up Agreement to
implement the RP.
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Background and
overview
Recent trading
The Group drew down a
£70m super senior
facility (SSTL) in Apr20 to refinance £30m in
aggregate of super
senior debt which was
due to mature in Aug20 fund its capex
spending commitments.
The Group has £535m
total secured debt
(including the £70m
SSTL) plus £200m
subordinated
unsecured loan notes
(SUNs).

Situation overview
Background
• PEF2 is an intermediate holding company which owns
PizzaExpress Group Limited and its subsidiaries.
• PEF2 is wholly owned by PEF1 which is wholly owned
by PizzaExpress Group Holdings Ltd (“PEGHL”).
• PEGHL is c.55% owned by Hony with the balance of
shares being ultimately beneficially owned by Bank of
China, Jinjiang International and Group management.
• Founded in 1965, PizzaExpress is an iconic restaurant
brand with a leading position in the UK and Ireland
(“UK&I”).
• Brands include PizzaExpress (UK, International and
Franchise), Milano (Ireland), Za (UK) and PizzaMarzano
(Mainland China and Franchise), with revenues derived
from several complementary channels including dine
in, delivery, retail, franchise and wholesale offerings.
• The Group is registered in Uxbridge and headquartered
in London and a Global Innovation Centre also located
in London.
• The Group was acquired by Hony in 2014.
Recent trading
• Beginning in Jan-20, COVID-19 has significantly
impacted PizzaExpress’ business operations both in the
UK & Ireland and also in its international segments.
• On 29 Apr-20, the Group entered into a new £70m
super senior facility (SSTL) agreement to refinance
£30m in aggregate of super senior debt which was due
to mature in Aug-20 and fund its capex spending
commitments. These funds have been used to repay
£30m of existing debt facilities and to fund the Group
during this highly challenging trading period.
• From 23 Mar to 4 Jul-20, the Group had to close dinein, delivery, takeaway and click and collect operations
in the 456 company-owned restaurants across the UK
and 19 company-owned restaurants in Ireland.
• The international businesses have also been affected
by closures and/or more stringent conditions on
operating as a result of COVID-19.
• Given the impact of COVID-19, the Group has taken
immediate actions to preserve cash by taking
advantage of UK government support measures.

Situation overview (cont’d)
Recent trading (cont’d)
• However, despite the measures taken (including the
benefits of the recently approved CVA), the Group
forecasts a cash shortfall in early Nov-20, if no further
action is taken.
Debt structure
• The Group’s existing debt facilities (including accrued
interest to 1 Sep-20) include:
− £70m Super Senior facility (SSTL) plus £0.7m accrued
interest– borrower is PEF2;
− £465m Senior Secured Notes (SSNs) plus £18.0m
accrued interest – issued by PEF2;
− £200m Senior Unsecured Loan Notes (SUNs) plus
£10.1m accrued interest – issued by PEF1; and
− £307m subordinated loan (Shareholder loan) plus
£239.4m accrued interest – borrower is PEF1 from
PEGHL.
• The SSNs and SUNs holders who have acceded to the
Lock Up Agreement have agreed to provide the Group
with forbearance in respect of £24m interest which was
payable on 3 Aug-20. The forbearance would terminate
should the Lock Up Agreement be terminated.
Security structure
• The claims of the Group’s financial creditors are
governed by an ICA dated Jul-14.
• The SSN/SSTL secured debt facilities are secured by all
asset debentures issued by PEF1/PEF2 and the
Guarantor entities together with share pledges over
certain group entities .
• The secured debt facilities have been cross guaranteed
by certain holding/trading entities within the Group
which are registered in the UK, Ireland and Jersey.
• These Guarantor entities have provided the secured
creditors with security in respect of the cross guarantee
liabilities.
• The Group also has certain overseas operations in Hong
Kong, Singapore, UAE (Non-guarantor Entities) which sit
outside the SSTL and SSN security and guarantor
structure.
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Background and
overview
Group structure

Group structure

PERL is the main UK
trading entity, holding
the majority of
employees and leases.
The Group also has
operations in Hong
Kong, Singapore, UAE
and mainland China
that sit outside the
security and
guarantor structure
for the existing
secured debt.

Source: Management information

Group structure

Group structure
• PizzaExpress (Restaurants) Limited is the main
trading entity within the Group and holds 9,782 of
the total 10,134 UK employees and 551 leases in
respect of 461 UK sites. There are 491 sites in total
across the UK and Ireland, with 20 held in Agenbite
(Ireland), 8 held in PEL and 2 held in Jersey).
• The Group also has overseas operations in the UAE
(PEUAE holds 14 restaurants and 334 employees),
Hong Kong (PEHK holds 24 restaurants and 792
employees and its subsidiary SWL holds 1
restaurant and 43 employees) and Singapore (PESP
holds 6 restaurants and 76 employees).

• A sale of the following entities (which comprise the Group’s
mainland China operations) to Hony (the Group’s majority
shareholder and holder of 47% of the SUNs) has been
agreed as part of the wider restructuring detailed further in
the following pages, with other SUN holders having the
opportunity to participate on substantially equivalent terms:
− PizzaExpress PRD Ltd;
− PizzaExpress China Ltd;
− PizzaExpress (Shenzhen) Ltd;
− PizzaExpress (Shanghai) Ltd;
− MarzanoExpress (Shanghai) Management Ltd;
− Shanghai Tongshiyn Restaurant Management Co. Ltd; and
− PizzaExpress Shanghai Food Ltd.
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Background and
overview
Entity balance sheets
– Guarantor entities
PERL is the main
trading entity and
holds the majority of
realisable assets
(£442m of £524m
total NBV, excluding
intercompany
balances and
investments).
The PizzaExpress
brand and IP are held
by PEL, the direct
shareholder of PERL.

Group Balance Sheets as at 30 June 2020
PizzaExpress PizzaExpress
PizzaExpress
PizzaExpress
Financing 1
Financing 2
Operations
Group Limited
Plc
Plc
Limited

£m
Total Leasehold and intangibles
Total PPE
Total Inventory
Total Investments
Total Debtors
Total Intercompany
Total Cash
Total Assets
Total Creditors
Lease Liability - Less Than 1 Year
Lease Liability - More Than 1 Year
Short Term Borrowings
Total Loans
Shared Based Payment Liability
Deferred Consideration LT
Deferred Tax
Onerous Lease And Dilap Provision
Shareholder Loan
Total Liabilities
Net Liabilities Incl. S/holder Loan
Total Shares
Dividends
Total Reserves
Total Equity

4.5
(178.1)
0.0
(173.6)
(7.0)
(197.6)
(204.6)
(378.3)
(4.5)
378.3
378.3

4.5
190.9
0.0
195.4
(13.5)
(528.9)
(542.4)
(347.0)
(4.5)
347.0
347.0

616.3
7.5
(1,002.1)
0.6
(377.8)
(9.9)
(9.9)
(387.8)
(4.5)
387.8
387.8

1,194.0
(1,611.1)
(417.1)
(417.1)
(1.3)
417.1
417.1

SSN Guarantor entities
PizzaExpress
PizzaExpress
PizzaExpress
PizzaExpress Pizza Express
Pandora
Pandora
International PizzaExpress
(Jersey)
(Wholesale)
(Restaurants) Merchandising Express 4
Express 7
Holdings
Limited
Limited
Limited
Limited
Limited
Limited
Limited
Limited
(Jersey)
0.7
1.1
1.3
236.2
0.0
1.8
1.2
161.0
0.1
0.0
6.8
25.1
0.9
1.5
0.0
51.7
2.3
0.1
0.0
31.3
1.7
(85.4)
29.2
20.3
20.5
671.9
141.1
257.1
3.2
30.3
0.0
0.0
6.6
(60.3)
63.5
23.5
23.0
1,115.3
142.8
257.2
54.9
(0.0)
(0.2)
(0.2)
(42.8)
(1.3)
(0.1)
(0.1)
(24.7)
(1.1)
(1.2)
(258.3)
0.0
(0.1)
(9.4)
(0.8)
(0.0)
(1.4)
(1.5)
(336.1)
(1.3)
(60.3)
63.5
22.1
21.6
779.3
141.5
257.2
54.9
(0.0)
(69.2)
(0.0)
(0.0)
(0.0)
(0.0)
(0.0)
(39.7)
28.1
29.4
(214.0)
60.3
(63.5)
(22.1)
(21.6)
(779.3)
(141.5)
(257.2)
(54.9)
60.3
(63.5)
(22.1)
(21.6)
(779.3)
(141.5)
(257.2)
(54.9)

Riposte
Limited
296.1
296.1
296.1
(39.7)
(296.1)
(296.1)

Bookcash
Trading
Limited
1.3
0.4
0.0
0.0
14.1
0.0
15.9
(0.1)
(0.3)
(1.1)
(0.0)
(1.6)
14.3
(0.1)
(14.3)
(14.3)

Agenbite
Limited
(Eire)
26.4
11.6
0.4
0.6
5.1
0.7
44.7
(1.0)
(2.1)
(26.8)
(0.5)
(30.3)
14.4
(0.0)
25.5
(14.4)
(14.4)

Other
0.0
0.0
7.1
0.0
7.1
0.0
(0.0)
0.0
7.1
(0.2)
214.0
(7.1)
(7.1)

Source: Management information

Entity balance sheets – Guarantor entities

Inventory (£7.3m NBV)

•

The key asset balances, per unaudited balance
sheets as at 30 Jun-20, within the Guarantor Entities
are as follows.

•

•

Management has confirmed no material change to
the balance sheet values since that date:

Investments (£1,898.5m NBV)

Leasehold property (£262.7m NBV)
•

The value of leasehold property is calculated in line
with IFRS 16 lease accounting.

•

The total Group balance includes 491 sites within UK
and Ireland (with a further 45 overseas sites,
excluding sites included in the China Transaction),
with the largest balances held in PERL (461 sites –
NBV: £232.6m) and Agenbite Ltd (20 sites – NBV:
£26.4m).

PPE (£176.0m NBV)
•

PPE is shown at NBV and mainly comprises furniture
and fittings at the various sites and some bakery and
other kitchen equipment (largest balances include
PERL - £161.0m, Agenbite - £11.6m and Wholesale £1.8m).

•

Inventory is predominantly held within PERL
(£6.8m), which comprises food (£2.7m) and
beverages (£3.9m).
Investments relate to the value of the shares in
various subsidiary entities, with the largest balances
held within PEOL (£1,194m), PEGL (£616.3m) and
PEIHL (£25.1m).

Debtors (£43.6m NBV)
•

Debtors mainly comprise trade accounts (including
rebates and gift cards) other debtors (including
accrued income in respect of the JRS scheme) and
prepayments in respect of insurances, licensing and
utilities.

•

The majority (£31.1m) of this balance is held within
PERL.

Cash (£38.2m NBV)
•

The largest cash balances are held within PEL
(£30.3m) and PERL (£6.6m).
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Background and
overview
Entity balance sheets
– Non-guarantor
entities
The Group has
operations in
Singapore, Hong Kong
and Dubai that hold
£40.6m NBV of
realisable assets
(excluding
intercompany
balances and
investments).

Group Balance Sheets as at 30 June 2020
Non SSN Gurantor entities
PizzaExpress
Group Holdings
Limited

£m

Total Leasehold and intangibles
Total PPE
Total Inventory
Total Investments
Total Debtors
Total Intercompany
Total Cash
Total Assets
Total Creditors
Lease Liability - Less Than 1 Year
Lease Liability - More Than 1 Year
Short Term Borrowings
Total Loans
Shared Based Payment Liability
Deferred Consideration LT
Deferred Tax
Onerous Lease And Dilap Provision
Shareholder Loan
Total Liabilities
Net Liabilities Incl. S/holder Loan
Total Shares
Dividends
Total Reserves
Total Equity

4.5
0.0
164.9
169.4
(538.2)
(538.2)
(368.8)
(4.5)
368.8
368.8

PizzaExpress
UAE Holdings
Limited
4.4
(6.5)
(2.1)
(2.1)
(0.0)
2.1
2.1

Jordana
Restaurants
LLC (UAE)

PizzaExpress
Singapore PTE
Limited
(Singapore)

3.3
2.5
0.8
1.7
(8.3)
1.1
1.1
(2.1)
(2.1)
(2.2)
(6.3)
(5.2)
(0.1)
5.2
5.2

0.9
0.5
0.2
1.0
(8.0)
0.2
(5.3)
(0.5)
(0.9)
(0.4)
(0.3)
(2.2)
(7.5)
(0.2)
7.5
7.5

PizzaExpress
(Hong Kong)
Limited (Hong
Kong)

Entities included in the China Transaction

Spicy Way
(Hong Kong)
Limited (Hong
Kong)

14.0
3.8
0.4
6.1
11.5
1.6
37.4
(6.7)
(7.2)
(8.2)
0.9
(0.7)
(21.9)
15.5
(10.4)
(15.5)
(15.5)

PizzaExpress
(Soho) Limited

1.4
0.9
0.0
0.2
(1.6)
0.0
1.0
(0.1)
(0.3)
(1.2)
(1.6)
(0.6)
0.6
0.6

(0.5)
(0.5)
(0.5)
(0.3)
0.5
0.5

September 1993
Limited

0.1
0.1
0.1
(0.1)
(0.1)
(0.1)

Pandora
Express 6
Limited

PizzaExpress
(Shenzhen)
Limited (China)

(1.6)
(1.6)
(1.6)
(0.1)
1.6
1.6

PizzaExpress
(Shanghai)
Limited (China)

1.5
0.1
2.4
(7.1)
1.6
(1.5)
(1.0)
(1.0)
(2.5)
(2.3)
2.5
2.5

1.0
8.7
2.3
4.1
(11.5)
3.7
8.3
(7.8)
(0.3)
(8.1)
0.2
(30.3)
(0.2)
(0.2)

PizzaExpress
China Limited

30.1
0.0
(32.9)
0.1
(2.7)
(0.0)
(0.0)
(2.7)
(0.0)
2.7
2.7

PizzaExpress
PRD Limited
(Hong Kong)
2.3
0.0
(2.9)
0.0
(0.6)
(0.0)
(0.0)
(0.6)
(0.0)
0.6
0.6

Shanghai
MarzanoExpres
Tongshiyin
PizzaExpress
s (Shanghai)
Restaurant
Beijing Limited
Management
Management Co.
(China)
Limited (China)
Limited (China)
0.0
0.5
0.1
0.3
(1.8)
0.0
(0.9)
(0.4)
(0.4)
(1.3)
1.3
1.3

0.0
0.3
0.0
0.3
(0.6)
0.0
(0.0)
(0.1)
(0.1)
(0.1)
0.1
0.1

Source: Management information

Entity balance sheets – Non-guarantor entities
•

The key asset balances, per unaudited balance
sheets as at 30 Jun-20, within the Non-guarantor
Entities are as follows:

•

Management has confirmed no material change to
the balance sheet values since that date:

Leasehold property (£19.6m NBV)

•

The value of leasehold property is calculated in line
with IFRS16 lease accounting.

•

The largest balances are held in PEHK (£14.0m),
PEUAE (£3.3m), SWL (£1.4m) and PESP (£0.9m).

PPE (£7.7m NBV)

Investments relate to the value of the shares in
various subsidiary entities, with the largest balances
held within PEGHL (£4.5m) and PEUAEHL (£4.4m in
respect of PEUAE).

Debtors (£9.0m NBV)
•

•

•

Investments (£8.9m NBV)

Debtors mainly comprise trade accounts, with the
largest balances held within PEHK (£6.1m), PEUAE
(£1.7m) and PESP (£1m).

Cash (£2.9m NBV)
•

The largest cash balances are held within PEHK
(£1.6m) and PEUAE (£1.1m).

PPE is shown at NBV and mainly comprises furniture
and fittings at the various sites (PEHK - £3.8m,
PEUAE - £2.5m, SWL - £0.9m, PESP - £0.5m).

Inventory (£1.4m NBV)
•

Inventory is predominantly held within PEHK (£0.4m)
and PEUAE (£0.8m) and is broken down into food
and beverages.
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1.4
0.1
1.7
(7.0)
0.1
(3.6)
(0.8)
(0.8)
(4.4)
(4.3)
4.4
4.4

Background and
overview
Proposed
restructuring
On 4 Aug-20 the
Group announced that
a Lock Up Agreement
had been executed
with >75% of its SSNs
and its principal
shareholder (Hony) to
implement a financial
restructuring (via a
Restructuring Plan)
conditional upon an
operational
restructuring via a
CVA of PERL.

Proposed overall restructuring

CVA

Restructuring Plan
• The Group is experiencing significant liquidity
pressures as a result of COVID-19, with a forecast
cash shortfall in early Nov-20 if no action is taken.
• The Group is therefore seeking to restructure its
financial debt facilities, via a Restructuring Plan.
• The RP would see a change in ownership of the
Group, such that the shares in PEF2 would be
transferred to a newly established entity (BidCo SPV)
owned by certain SSN holders.
• The £465m SSNs would be replaced by £200m of
new secured debt, alongside a c.£144m new monies
injection.
• The SUNs would be released, and holders allocated
1% of equity in Holdco SPV.
• A further 1% of equity would be allocated to the
shareholders and the remaining 63% and 35%
stapled to the SSNs and providers of the New Money
Facility respectively.

• PERL is c.90% of the UK&I Group by turnover and is the
largest component of the Group’s funding requirement.
• As a consequence, in addition to the substantial writeoffs being proposed to shareholders, secured financial
creditors and unsecured financial creditors, PERL
proposed a significant restructuring to both rebase its
property portfolio, compromise the payment of PERL’s
rent arrears and other property-related debts via a CVA,
which launched on 18 Aug-20.
• It is a condition precedent to the Restructuring Plan
(including the c.£144m New Money facility injection) that
a CVA is approved. The CVA proposal was successfully
approved on 4 Sep-20 by the requisite level of creditors,
and was announced publically on 7 Sep-20.
China transaction
• As a part of the proposed restructuring, the Group
proposes to sell the China Group to a Hony SPV for a de
minimis consideration in Sept-20 on the basis of a
negative valuation which has been undertaken by an
independent third party on behalf of the Group. Other
SUN holders have the opportunity to participate on
substantively equivalent terms to Hony pro rata in
accordance with their holdings.
Valuation and M&A process
• The Group launched a process, run by Lazard, to solicit
bids for the sale of the Group (or substantially all of the
assets of the Group). The M&A Process was designed to
meet the requirements of a public auction as defined in
the ICA.
• KPMG has also undertaken a third party valuation
exercise to determine the Enterprise Value of PEF2 and
its subsidiaries (excluding the China Group but taking
into account the inter-company balances owed to PEF1
by other Group companies and also PEF2’s guarantee to
PEF1 in respect of PEF1’s £200m SUNs debt).
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Background and
overview
Proposed changes to
Group structure
The proposed
Restructuring Plan
would see a transfer
of the shares in PEF2
to a newly
incorporated Bidco
SPV.
The transaction value
of the RP to PEF1 is
£756.5m (i.e. full
release of its third
party debt plus
accrued interest).

Source: Kirkland & Ellis Draft Restructuring Steps Plan dated 27 Jul-20

Proposed changes to Group structure

Proposed changes to Group structure
•

•

The Group’s existing shareholders and holders
representing 93% (i.e. in excess of 75%) of the
existing SSNs (the Ad Hoc Group) have executed a
Lock-Up Agreement (dated 4 Aug-20) to support the
implementation of the Restructuring Plan.
The Consenting SSN Noteholders have agreed to the
following key terms of a financial restructuring:
•

Assuming no third party bid is received in the
Lazard M&A process which would settle the value
of the existing SSNs, the shares in PEF2 and
intercompany payables to PEF1 would be
transferred to Bidco SPV and PEF2’s guarantee
obligation in respect of the SUNs would be
discharged in exchange for 1% of the equity in
Holdco SPV being provided to the SUNs.

• Existing SSN holders would be entitled to participate in the
£200m New SSNs and £144m New Money Facility to be issued
by Bidco SPV.
• The Existing SSNs are due to receive:
i. new SSNs at an agreed discount to the face value of the
Existing SSNs; and
ii. a pro rata allocation of 98% equity in Holdco SPV, at a
rate dependent upon whether or not they are
participating in the debt instruments issued by Bidco SPV.
• The SUNs debt is to be redeemed in full and the SUN holders
would receive a pro rata allocation of 1% equity in Holdco
SPV.
• The existing shareholders of the Group would receive a pro
rata allocation of 1% of the equity in Holdco SPV; and
• It is the intention for the £70m SSTL to remain in place but it
may be refinanced by part of the c.£144m New Money Facility.
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Comparator
Analysis
Methodology
We have considered
the Group’s security
structure and entity
balance sheets
together with the
KPMG Valuation and
M&A process bids in
assessing estimated
returns to the SSTL,
SSNs and SUNs in
both Scenario 1 and 2.

Likely scenarios

Likely scenarios

Limitations

Methodology
• The purpose of the comparator analysis is to show the
indicative estimated returns to the SSTL, SSNs and
SUNs should the Restructuring Plan not be sanctioned
and the following scenarios unfold:

• We have produced an illustrative outcome analysis
based on our understanding of the Group, debt and
legal structure, following discussions with the
Group’s legal advisers and with Management.

− Scenario 1: an Administration sale of PEF1’s shares
in PEF2 and any intercompany receivables due to
PEF1; and

• In doing so we have relied upon information
provided to us by the Group, which we assume is
sufficiently accurate for our analysis. In particular:
− we have not audited or verified the accuracy of
financial data provided to us;

− Scenario 2: an insolvency of the entire Group
followed by a wind down and closure of business
operations.

− we have not reviewed any underlying assumptions
to the financial data provided to us; and

• The indicative outcomes of these scenarios can then be
compared with the outcome for the SSTL, SSNs and
SUNs from the Restructuring Plan.
• Whilst we have considered the two scenarios as they
provide a high and low range, there could be several
other outcomes (such as the wind down / closure of
some entities with a sale of other entities or
businesses) which could arise. But we consider any
such combination scenarios would present outcomes to
creditors falling within the range driven by Scenario 1
and Scenario 2.

− we assume that there have been no material
changes to the financial data.
•

We have not considered the impact of tax for the
purposes of our analysis.

•

We have not considered the local insolvency
proceedings required in each jurisdiction as this is not
expected to materially impact on the returns analysis,
given that PERL, as the main trading entity, holds the
majority of realisable assets (£442m of £524m total
NBV, excluding intercompany balances and
investments.

Information provided
• We have based our analysis on the following
information provided by the Group:

Other assumptions

− Unaudited entity level balance sheets shown in the
Group’s consolidated accounts as at 30 Jun-20;
− An unaudited intercompany matrix as at 30 Jun-20;
− The KPMG Valuation, being a valuation of (i) 100%
of the Enterprise Value of PEF2, excluding operations
in China; (ii) Intercompany receivables owed to PEF1
by PEF2 (and its subsidiaries); and (iii) Guarantees
provided by PEF2 in relation to SUNs issued by PEF1,
produced by KPMG, dated 31 Aug-20 (with a
valuation date of 31 Jul-20); and
− Bids received as part of the M&A Phase 1 process.

•

We have assumed that the ICA is enforceable against
parties to the ICA in all jurisdictions.

•

Further legal analysis would be required to establish
the specific routes to insolvency in each scenario.

•

No asset valuations (other than the KPMG Valuation of
the Enterprise Value of PEF2) were available in
respect of any key assets including IP, property,
fixtures and fittings and stock.

•

We have therefore included a range of potential
realisations, based on high level assumptions and our
knowledge of the current UK dining market, in order
to estimate asset realisations in Scenario 2.
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Comparator
Analysis
Comparator
Scenarios
Scenario 1 assumes a
going concern sale of
the shares in PEF2 is
possible through an
M&A process. PEF1 is
therefore the only
entity assumed to
enter insolvency and it
is assumed that the
cross-guarantees
would not trigger any
insolvency in the
wider Group.
Scenario 2 assumes a
break-up of the Group
through asset sales,
following a closure of
the business.

Comparator Scenario 1

Comparator Scenario 2 (cont’d)

•

This scenario assumes a sale of PEF1’s shares in
PEF2, the intercompany receivables due to PEF1 and
PEF2’s guarantee in respect of PEF1’s liability for the
£200m SUNs.

•

Such a sale would likely be delivered by way of a sale
by administrators appointed over PEF1, should it not
be possible to deliver the proposed Restructuring
Plan. It is assumed that PEF1 is the only entity to
enter insolvency, with no insolvency triggered within •
the wider Group.

•

We assume that the Group would have sufficient
liquidity to enable a sale to be completed.

•

Our outcome analysis for this scenario reflects the
KPMG Valuation which assumes a going concern sale
of PEF2 on a debt-free / cash-free basis as at the
Valuation Date, and then considers the value implied
for the intercompany receivables and SUN
Guarantees based on the debt waterfall provided by
Management.

•

This scenario assumes that all Group entities enter
insolvency proceedings and the business operations
are wound down and closed.

We have also considered the Non-Guarantor entities on
an individual basis to determine the potential returns
which would flow to the Guarantor entities by way of:
− intercompany claims; and/or
− upstream shareholder distributions (should NonGuarantor entities have surplus asset realisations
available after repaying their liabilities in full).

•

There is no security over the Non-Guarantor Entities.
We assume that the relevant Guarantor Entity would
lodge a proof of its claim with the relevant insolvency
office holder of each Non-Guarantor Entity for any
outstanding intercompany balances and receive a pari
passu dividend from asset realisations with other
unsecured creditors.

•

Our analysis does not include detailed assumptions to
reflect the local insolvency regime in each jurisdiction.
In each jurisdiction it is assumed that a local insolvency
practitioner would realise best value for the assets and
these would be distributed pari passu amongst all
unsecured creditors after distributions in respect of
costs and employee claims.

Comparator Scenario 2
•

PEF1, for example, is owed c.£800m from other
Guarantor entities (including c.£728m from PEF2) but
given the level of gross asset realisations available from
the Guarantor entities, we have assumed that PEF1
would not be permitted to make a claim in the estates
of the relevant Guarantor entities. Consequently, PEF1
would not have a prescribed part available to its
unsecured creditors (including the SUNs).

•

All Guarantor entities subject to the SSTL/SSN
security have been considered on an individual basis
to identify any asset realisations which would flow
back to the SSTL/SSNs after expenses, professional
costs, preferential creditors and the Prescribed Part.

•

We understand that the ICA sets out that any
•
Guarantor entity cannot make a claim against
another Guarantor entity in an enforcement scenario
without the consent of the SSNs if they remain
unpaid. Should consent be provided then any returns
would need to be turned over to the SSNs.
•

In the absence of third party valuations for any of the
Group’s operating assets, we have estimated asset
realisations based on the book value of assets and our
experience of realisable values from winding down
businesses in this sector.
Our analysis includes a high and low range of
assumptions which calculate a range of illustrative
rather than expected outcomes.
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Scenario 1
Summary EOS

Pizza Express Financing 1 plc - EOS - Scenario 1
EV

NBV
£'000

Jun-20

Low

High

4,500
-

321,800
-

421,800
-

4,500

321,800

421,800

(1,000)
(75,947)
244,853

(1,000)
(75,947)
344,853

Assets subject to fixed charge

Our illustrative
outcome analysis for
Scenario 1 indicates a
range of potential
estimated realisations
based upon an EV
from the KPMG
Valuation.

Intangible assets
Investments
Leasehold interest
Less:
Costs of realisation
Fixed charge security (HPS)
Surplus / (shortfall) under fixed charge

Assets subject to floating charge
Fixtures, fittings & equipment
Investments
Inventory
Trade receivables
Prepayments and accrued income
Other debtors
Intercompany debtors
785,869
3,200
3,200
Cash
38,207
38,207
38,207
Total assets under floating charge
824,076
41,407
41,407
Less:
Costs of realisation
(100)
(100)
Funds available for preferential creditors
41,307
41,307
Preferential creditors
Net property
41,307
41,307
Prescribed part distribution - turned over to SSNs
(600)
(600)
Distributable to floating charge creditors
41,307
41,307
Fixed charge surplus
244,853
344,853
Floating charge security (SSNs)
(483,044) (483,044)
Floating charge deficit

(196,884)

Funds available for unsecured
Unsecured claims
Unsecured dividend

1,181,165 1,181,165
0.0%
0.0%

(96,884)

Summary of returns to creditors

£'000
SSTL
p in £
SSNs
p in £
SUNs
p in £

(75,947)
(483,044)
(210,114)

Unsecured creditors
£'000
Interco
SUNs
Other Creditors and accruals

964,007
210,114
7,044

Low

High

75,947
100
286,160
59.2
-

75,947
100
386,160
79.9
-

Summary EOS – Scenario 1
Going concern sale
• Scenario 1 assumes that if the Restructuring Plan is not
approved, then PEF1 would have no choice but to file for
Administration, resulting in an administration sale by PEF1 of
its shares in PEF2 and any liabilities owed to it by PEF2 or any
other member of the Group by the administrator of PEF1.
• Estimated realisations shown in the Scenario 1 EOS opposite
are based upon the £325m-£425m EV from the KPMG
Valuation, the key assumptions, of which, are summarised
overleaf.
• The M&A Process is detailed further on the following pages. In
summary, the bids received during the M&A process by 27
Aug-20 (the closing date for Phase 1) would not deliver full
repayment of the SSNs debt.
• Estimated realisations are based upon the KPMG Valuation,
rather than the indicative third party proposal values from the
M&A process given such bids are at an early stage with
various conditions attached.
• KPMG’s Valuation is not split between the shares in PEF2 and
the intercompany receivables.
• We have assumed that sufficient consideration is allocated to
the intercompany receivables so as to deliver a £0.6m
maximum prescribed part. However, there are provisions in
the ICA that require the SUNs, intragroup creditors and
PEGHL to turn over any payments received out of priority
(e.g. Prescribed Part realisations) to the security agent for
distribution in accordance with the distressed waterfall.
• We have assumed that total £38.2m cash held within the
Group would be swept up to PEF1 prior to sale completion,
given the EV per the KPMG Valuation is on a cash free / debt
free basis.
• The amount due to HPS on the SSTL includes the make-whole
fee which becomes payable upon early repayment of this
facility.
• We have assumed £1.1m in advisors fees and other costs to
deliver the transaction.
• We estimate the potential timescale to deliver an
Administration sale of PEF1’s shares in PEF2 and any
intercompany receivables due to PEF1 to be 4-6 weeks.

1,181,165
Source: Management information
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Scenario 1
KPMG Valuation

Scenario 1 considerations

Discount assumptions (cont’d)

KPMG Valuation

•

•

KPMG’s Valuation
estimates an
indicative EV range,
based on a number of
valuation methods.
KPMG’s Valuation
report has indicated
that an accelerated
M&A process could
result in a further
25% to 50% discount
to their EV. We have
not included this
discount in our
outcome analysis
because such
discounts can be
difficult to quantify
and would not alter
where the value
breaks (i.e. within the
SSNs).

KPMG has prepared an indicative enterprise value for
of the following as at 31 Jul-20:

− Price in the risk associated with having less time to
diligence the business and having access to less
information;

− 100% enterprise value of PEF2 excluding PEF2’s
operations in China;
− Intercompany receivables owed to PEF1 by PEF2
and other Group companies (the “Intercompany
Receivables”); and

− Take advantage of it being a forced disposal with a
hard deadline that may be driven by factors not
usually seen in a typical disposal, e.g. a liquidity
shortage; and

− Guarantees provided by PEF2 in relation to Senior
Unsecured Notes issued by PEF1 (the “SUN
Guarantees”).
•

•

− Reflect the potential business and other risks that
may arise if the disposal is being effected via an
insolvency mechanism. These may include attrition
of staff, no representations and warranties being
provided to a purchaser and the potential lack of
initial funding to the purchaser.

KPMG has calculated the Group’s total unadjusted EV
range on a debt-free, cash-free going concern basis
to be between £325m and £425m. KPMG was
instructed to assume that PEF2 has sufficient funding
/ liquidity to continue trading through any downturn
trigged by COVID-19.

•

In valuing PEF2 on a going concern basis, KPMG
considered the EV based on the following valuation
approaches:

KPMG has indicated that an Accelerated M&A process,
driven by a distressed sale could have the impact of a
25% to 50% discount to their estimated EV.

•

Previous attempts to analyse the outcomes of
accelerated M&A processes to produce scientific
answers for the quantum of the “distressed discount”
can be difficult. This is because:

− Discounted Cash Flow approach;
− Capitalised Earnings -EV/ EBITDA and EV/Revenue
multiples based on Comparable companies and
Comparable Transactions; and

− Data is not always available/reliable; and
− Valuations are largely dictated by the
circumstances.

− The trading range of PEF2’s traded debt.
•

•

When a stressed or distressed business is being
marketed in an accelerated timeframe, bidders typically
apply a distressed discount to:

We note that valuation results within this report are
based on Management’s forecasts for the business,
which include an estate rationalisation plan and cost
(most notably rent) reduction plan, assuming that
the benefits a CVA are realised. We agree with this
approach, given the CVA was passed on 4 Sep-20.
KPMG has also illustrated, at a high level, the
potential impact of an accelerated M&A process on
the results of their Valuation.

•

We have therefore prudently chosen not to reflect this
potential discount in our Estimated Outcome Analysis.

•

We note that any such reduction or discount if applied,
would further reduce the potential returns to the SSNs
and would not alter where the value breaks (i.e. within
the SSNs).
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Scenario 1
M&A Process
Lazard was engaged
to solicit third party
interest in the
acquisition of the
shares and / or
business and assets of
PEF2.
As part of the M&A
process, 89 potential
purchasers were
approached including
selected strategic
buyers and financial
buyers (the latter
being inclusive of
existing equity and
bond holders of Group
facilities).

Scenario 1 considerations

Preparation phase (continued)

Overview of M&A process

•

•

•

•

Lazard was engaged by PEF1 and PEF2 in mid Jul-20
to solicit third party interest in the acquisition of the
shares and / or business and assets of PEF2 (“M&A
Process”) excluding the China Group (“Target
Business”).
The process launched on 4 Aug-20 (following the Lock
Up Agreement dated 4 Aug-20) with interested parties
being invited to explore interest in acquiring the
Target Business with a target timetable of completing
a transaction by late Sep-20.
The M&A process timetable was dictated by a
combination of the following factors:
1. Despite the measures taken by the Group to
preserve cash, including the CVA which was
passed on 4 Sep-20, the Group continued to
forecast a cash shortfall in early Nov-20; and
2. The need to conclude on the M&A process and
ascertain whether the RP was required (i.e.
absent an alternative buyer being found for the
business as a result of the M&A process) before
the Group ran out of cash in early Nov-20.

•

The M&A Process was overseen by the Restructuring
Committee which consists of two Non-Executive
Directors of PEF2 and the Group CFO Andy Pellington,
to avoid information dissemination to potential
process participants and ensure the overall
robustness of the M&A Process.

Preparation phase
•

Lazard and the Restructuring Committee agreed a
buyer universe with key considerations including:
– input from the Restructuring Committee, Deloitte
and Houlihan Lokey;
– sector knowledge and analysis; and
– timetable and transaction complexity.

The agreed buyer universe of 94 potential purchasers
included:
– 16 strategic buyers;
– 66 non-connected financial buyers including
mainstream and turnaround private equity /
hedge funds; and
– 12 connected buyers comprised of the existing
equity owners and bondholders of the Group.

•

All parties with the exception of 5 (4 strategic buyers
and 1 financial buyer) were able to be contacted
within Phase 1 of the process.

•

Lazard worked with the RC to prepare marketing
materials which included:
– an introductory email or script for a call;
– a 9 page short-form teaser;
– a 56 page information memorandum providing
financial, commercial, operational, and strategic
details on the Target Business;
– a process letter providing details on the process
including the required form of the offers to be
submitted; and
– selected supplementary financial information
distributed to all potential buyers.

The marketing materials were designed to provide
interested parties with sufficient information upon which
to make an informed investment decision and submit an
indicative offer by 27 August 2020. This was Phase 1 of
the M&A Process.
The process letter also included an indicative minimum
purchase price (“IMPP”), suggesting a de minimis offer
price of £515m (being the value of the SSNs and Super
Senior HPS Facility less £41m of free cash plus £21m of
accrued interest). Should no offers be received in
excess of this price, then the SSNs would seek to
implement the financial restructuring as per the
Restructuring Plan.

© 2020 Deloitte LLP | Private and Confidential | Project Penzance | 28 September 2020

23

Scenario 1
M&A Process
Six proposals have
been received to date.
There has been no
proposal received that
exceeds the minimum
threshold price
guidance.

Scenario 1 considerations
Process launch and approach
• Lazard sent introductory emails to the agreed list of
parties starting from 4 Aug-20 followed by (1)
introductory teaser (2) NDA and (3) Information
Memorandum.
• No interested parties were provided with direct access
to management during Phase 1 however, Lazard
facilitated limited Q&A.
• By the indicative offer deadline of 27 Aug-20:
– 5 parties were unable to be contacted;
– 18 parties had been unresponsive to the initial
approach from Lazard;
– 32 declined without reviewing any information;
– 39 received the teaser and NDA, of which only 12
executed the NDA and received the IM and
process letter.
• Limited feedback was received from parties who
withdrew from the process or declined to participate
although a number cited:
– limited appetite for casual dining opportunities;
– inability or unwillingness to fund the aggregate
cheque size of the potential transaction combining
the IMPP of £515m and the likely funding
requirement of £60m (£575m in total);
– uncertainty and risk created by COVID-19;
– complexity of the transaction given the broader
restructuring exercise;
– limited level of downside protection.
Indicative offers received
• Six non-binding indicative proposals have been
received to date. These range in form from verbal
expressions of interest to indicative offers.
• There has, to date, been no proposal received that
exceeds the IMPP threshold, and the vast majority are
below the KPMG high case Valuation of £425m.
Assessment of offers and next steps
• Management continues to consider carefully the
proposals received in order to ascertain whether they
can be improved in terms of confirming deliverability
and the equity value indicated and removing
conditionality.

Scenario 1 considerations
Assessment of offers and next steps
• The proposals may be subject to adjustment as the
values indicated are based on a number of
assumptions and conditions that are subject to
validation.
Conclusion
Deloitte Role
• Whilst the M&A Process was led by Lazard as the
mandated sell-side adviser, we provided strategic
oversight and guidance as required throughout the
process.
• Based on this role, we have the relevant insight to
assess the M&A Process which has been conducted.
Conclusion
• Based on the work performed, we consider that a
comprehensive and appropriate marketing exercise
targeted at both financial and trade buyers has been
conducted.
• Whilst the Phase 1 deadline has passed, Management
continues to encourage any potential bidders to
submit proposals.
• Whilst 6 parties provided either written or verbal
indications of valuation for the Group (excluding the
China Business), no offers have been received, to
date, which meet or exceed the IMPP, being the level
at which the SSN Holders, represented by the AHG,
would consider a third party sale.
• The offers received, whilst below the IMPP, are still
being considered by Management
• The vast majority of the proposals received were also
below the high case KPMG Valuation of £425m. There
are a multitude of factors which could push the
valuation of these offers up or down. At this time we
cannot comment further, due to the early stage and
conditionality of the offers, on whether any may be
increased to the level of IMPP, and be on the
required terms, as outlined in the process letter.
• The evidence from this marketing process, received
to date, supports the conclusion that the valuation of
the Group does not exceed the IMPP.

© 2020 Deloitte LLP | Private and Confidential | Project Penzance | 28 September 2020

24

Scenario 2
Summary EOS

26

Assumptions

28
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Scenario 2
Summary EOS
We have prepared
individual EOS analysis
for each Guarantor
entity.
The summary table
shows aggregated
amounts. Detailed
assumptions are set out
on the following pages.
Realisations from
balances owed to
Guarantor entities by
Non-guarantor entities
are included as intercompany debtor
realisations.

Summary Group EOS - Scenario 2
Total
£'000
NBV
Assets subject to fixed charge
Intangible assets
Leasehold interest

176,039
1,898,494
16,444
7,348
2,285
18,720
6,673
5,361,736
38,207
7,525,945

Less costs of realisations:
Administrators' fees
Administration expenses
Legal fees
Other third party advisors
Funds available for preferential creditors
Preferential creditors
Net property
Prescribed part distribution
Distributable to floating charge creditors
Fixed charge surplus / (deficit) (HPS)
Floating charge security (SSNs)
Floating charge deficit

Note

Low High 1
Total ETR

(1)
(2)

-

-

16,632
926
1,955
16,247
3,392
2,268
38,207
79,627

(3)
(4)
(5)
(6)
(7)
(8)
(9)
(10)
(11)

1%
6%
68%
77%
-

100%
100%
100%
100%
100%

100%

100%

(5,981)
(398)
(796)
(398)
72,053

(12)
(12)
(12)
(12)

7.5%
1%
1%
1%

7.5%
1%
1%
1%

(10,898) (12,213)
40,555
59,840
(2,080)
(2,637)
38,475
57,203
(75,947) 308,674
(483,044) (483,044)
(520,516) (117,167)

(13)

4,402
262,721
267,123

Less:
Costs of realisation
Fixed charge security (HPS)
Surplus / (shortfall) under fixed charge
Assets subject to floating charge
Fixtures, fittings & equipment
Investments
Deferred tax asset
Inventory
Trade receivables
Prepayments and accrued income
Sundry debtors
Intercompany debtors
Cash
Total assets under floating charge

Low
High
Total ETR
-

361,298
24,550
385,848

(75,947)
(75,947)

(1,228)
(75,947)
308,674

1,760
421
1,564
14,435
584
38,207
56,971
(4,381)
(284)
(569)
(284)
51,453

(14)

Summary of returns to creditors

£'000
SSTL
p in £
SSNs
p in £
SUNs
p in £

Low
(75,947)
(483,044)
(210,114)

Summary EOS – Scenario 2
Methodology
• We have prepared an EOS for each of the Guarantor
entities on an individual basis (see Appendix 2). The
summary table above reflects the aggregated net
realisations in those entities.
• We have also prepared an EOS for each of the NonGuarantor entities on an individual basis. Any returns
from those entities to the Guarantor entities via an
intercompany claim are reflected in the above
summary table as intercompany debtor realisations.
Low case
• PERL, as the main operating entity accounts for
£443.4m of the total £532.3m NBV of Guarantor
Entity assets (excluding intercompany debtors and
investments).
• A detailed Estimated Outcome Statement has been
prepared in respect of PERL, for the purposes of the
administration comparator in the CVA Proposal. This
has been included in our low case analysis.
• Given this is a closure scenario, in this low case no
value is attributed to the brand held in PEL.
• A blended average ETR for PERL assets has been
applied to the NBV of assets in the other Guarantor
entities’ EOSs (i.e. 1% of food and 25% of drinks
resulted in a blended average ETR of 6% for PERL
inventory, which was then applied to NBV for
inventory in all other Guarantor entities).

High

38,475
50.7
-

75,947
100.0
365,876
75.7

-

-

Note [1]: ETR reflects assumption for non PERL entities. PERL ETR is in line with the low case and
consistent with the CVA comparator report
Source: Management information and Deloitte analysis
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Scenario 2
Summary EOS
Estimated net returns to
the SSNs range from nil
to £365.9m, with nil
returns to the SUNs in
either scenario.

Summary Group EOS - Scenario 2
Total
£'000
NBV
Assets subject to fixed charge
Intangible assets
Leasehold interest

176,039
1,898,494
16,444
7,348
2,285
18,720
6,673
5,361,736
38,207
7,525,945

Less costs of realisations:
Administrators' fees
Administration expenses
Legal fees
Other third party advisors
Funds available for preferential creditors
Preferential creditors
Net property
Prescribed part distribution
Distributable to floating charge creditors
Fixed charge surplus / (deficit) (HPS)
Floating charge security (SSNs)
Floating charge deficit

Note

Low High 1
Total ETR

(1)
(2)

-

-

16,632
926
1,955
16,247
3,392
2,268
38,207
79,627

(3)
(4)
(5)
(6)
(7)
(8)
(9)
(10)
(11)

1%
6%
68%
77%
-

100%
100%
100%
100%
100%

100%

100%

(5,981)
(398)
(796)
(398)
72,053

(12)
(12)
(12)
(12)

(10,898) (12,213)
40,555
59,840
(2,080)
(2,637)
38,475
57,203
(75,947) 308,674
(483,044) (483,044)
(520,516) (117,167)

(13)

4,402
262,721
267,123

Less:
Costs of realisation
Fixed charge security (HPS)
Surplus / (shortfall) under fixed charge
Assets subject to floating charge
Fixtures, fittings & equipment
Investments
Deferred tax asset
Inventory
Trade receivables
Prepayments and accrued income
Sundry debtors
Intercompany debtors
Cash
Total assets under floating charge

Low
High
Total ETR
-

361,298
24,550
385,848

(75,947)
(75,947)

(1,228)
(75,947)
308,674

1,760
421
1,564
14,435
584
38,207
56,971
(4,381)
(284)
(569)
(284)
51,453

7.5%
1%
1%
1%

(14)

Summary of returns to creditors

£'000
SSTL
p in £
SSNs
p in £
SUNs
p in £

Low
(75,947)
(483,044)
(210,114)

High

38,475
50.7
-

75,947
100.0
365,876
75.7

-

-

Note [1]: ETR reflects assumption for non PERL entities. PERL ETR is in line with the low case and
consistent with the CVA comparator report
Source: Management information and Deloitte analysis

7.5%
1%
1%
1%

Summary EOS – Scenario 2
High Case
• Illustrative, rather than expected realisations (i.e.
realisation of 100% of NBV for all fixtures and fittings,
stock, debtors and cash for all entities other than PERL)
have been used to illustrate that even in this high case
scenario, there would be no realisations to the SUNs as
the value breaks within the secured HPS/SSN debt.
• As noted previously, KPMG were engaged to perform an
EV valuation and as such, the KPMG Valuation does not
include a specific brand valuation.
•

The KPMG Valuation EV can however be used as a basis
for deriving a brand value via purchase price allocation,
with various deductions for tangible assets and potential
costs required to establish the brand (as detailed further
overleaf).

•

Therefore, the element of the KPMG Valuation attributable
to the brand could be assumed to be significantly less
than the total EV valuation.

•

The high case KPMG Valuation of £425m less estimated
realisations for all other assets (excluding intercompany
debtors and cash), reflecting the purchase price
methodology described overleaf, has been included as an
illustrative realisation for the brand in our high case
scenario.
Outcome for SSNs and SUNS
• Our summary aggregated EOS estimates fixed and
floating charge realisations, prior to any dilutions of
£57.0m in the low case and £465.5m in the high case.
• After taking account of potential dilutions in respect of
expenses, professional costs, preferential creditors and
Prescribed Part distribution for all UK entities, in the
illustrative high case the £75.9m HPS debt (including the
make-whole fee which becomes payable upon early
repayment of this facility) would be repaid, with £365.9m
available to repay the SSNs. In the low case, there
would be £38.5m estimated realisations available to
repay the HPS debt and nil return to the SSNs.
• There would be nil realisations available to repay the
SUNs in either scenario as there are insufficient
Prescribed Part realisations within PEF1 (where the SUN
debt sits).
• We estimate the potential timescale to deliver the
estimated recoveries to be one to two years.
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Scenario 2
Assumptions
We have reviewed the
balance sheets of each
entity with realisable
assets and then applied
discounts to net book
value to arrive at
estimated realisable
values in our low case.
We have prepared an
illustrative high case
which shows that a nil
return to SUNs would
also arise in a high case
scenario.
The high case KPMG
Valuation of £425m less
estimated realisations
for all other assets
(excluding
intercompany debtors
and cash) has been
attributed to the brand
in our illustrative high
case, with nil value
attributed in our low
case.

ETR
Note #

Intangible
assets (1)

Assumption / comment (book value)

•
•
•
•
•

•
•

•

•

Intangible assets mainly comprise software within PERL (£3.5m NBV),
which is assumed to have nil value given it is bespoke in nature and has
limited transferrable value to a 3rd party buyer.
Given this is a closure scenario, no value is attributed to the brand held in
PEL in our low case scenario.
As noted previously, KPMG were engaged to perform an EV valuation and
as such, the KPMG Valuation does not include a specific brand valuation.
The KPMG Valuation EV can however be used as a basis for deriving a
brand value.
One generally accepted methodology for determining the potential value
of the brand included within the KPMG Valuation would be via purchase
price allocation. Under this method, the value of fixed assets, other noncurrent assets and working capital would be deducted from the KPMG
Valuation as the element of the value attributed to tangible assets. A
further deduction to the net present value of cash flows may be reflected
to illustrate the potential costs required to establish the property estate
on which to leverage the brand.
Therefore, the element of the KPMG Valuation attributable to the brand
could be assumed to be significantly less than the total EV valuation.
The high case KPMG Valuation of £425m less estimated realisations for all
other assets (excluding intercompany debtors and cash), reflecting the
purchase price methodology described above, has been included as an
illustrative realisation for the brand in our high case scenario (with no
further deduction to illustrate potential costs to establish the brand.
One other commonly used method of brand valuation is the use of
publicly available royalty rates (applied to turnover in perpetuity after tax
and then discounted back to net present value). This reflects the fact that
the value of an intangible asset, such as a brand, is the value that the
owner would pay to licence the asset if it did not own the IP in question.
Based on publicly available information, royalty rates achieved for similar
global, casual dining / restaurant brands range from 4-6% of turnover,
which would also result in a valuation for the brand significantly below the
high case KPMG Valuation of £425m (once discounting to net present
value).

Low

High

nil

£361m
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Scenario 2
Assumptions
In a low case, nil
realisations are
anticipated for
leasehold interests and
realisable value for
F,F&E are expected to
be minimal, given the
numerous restaurant
closures announced
recently in the UK.

ETR
Note #

Leasehold
interest (2)

Fixtures,
fittings and
equipment
(3)

Assumption / comment (book value)

• Whilst there may be some premium value in the Group’s lease
portfolio, given the uncertainty around how long it would take the
restaurant market to recover to a level of “normality”, viability of the
Group’s locations are unclear. There may be some, limited, locations
which could generate a series of £25-£50k+ premiums, e.g. to secure
the benefit of kitchen equipment. However, in our experience and
following discussions with Avison Young (who provided the ERV in
respect of the PERL portfolio) premiums are currently unlikely to be
paid in the retail or casual dining sectors and are unlikely to be in the
coming months.
• We have therefore assumed there would be no realisable value in the
leases, in the low case.
• The high case assumes a £50k lease premium per site (for all sites) for
illustrative purposes for all non PERL entities, the assumption for PERL
mirrors the low case.
• Fixtures and fittings mainly comprise tables and chairs and kitchen
equipment at various sites.
• In a shutdown scenario, it is likely that much of the fixtures and fittings
would be abandoned, as the handling charges would likely be
prohibitive and outweigh the benefit, this is exacerbated by current
unfavourable market conditions for such equipment.
• Whilst there may be some value in removable kitchen equipment, e.g.
ovens/fridges, this is likely to be minimal. We have based this on prior
experience and a no names conversation with a firm of agents with
experience of this sector.
• The high case assumes an 100% ETR for illustrative purposes for all
non PERL entities, the assumption for PERL mirrors the low case.

Low

High

0%

£50k per
site

1%

1% for
PERL
100% for
all other
entities
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Scenario 2
Assumptions
We have performed
detailed analysis of
stock, debtor and
prepayments balances
within PERL and applied
a discount to NBV to
arrive at the ETR in
each of the other
entities.
Average ETRs for PERL
have been applied to
the same asset classes
in other entities.
Our illustrative high
case demonstrates that
were these ETRs
significantly higher, the
total net realisable
value of assets would
still be well below the
£553.7m secured debt
(including accrued
interest) due to
HPS/SSNs.

ETR
Note #
Investments
(4)

Deferred tax
asset (5)

Assumption / comment (book value)

•

Nil value is assumed in either scenario in respect of investments
given this scenario assumes a closure of all sites with assets
realised on a break up basis. Therefore, no value would be
expected to be realised from shares of any subsidiary entities.

•

The majority of this balance (£16.2m) is held on the balance sheet
of PERL.
These assets would not be able to be realised following insolvency
events for any entities.

•

•
•
Inventory (6)

•
•

•
Trade
receivables
(7)

•

•
•

The majority of this balance (£6.8m of total £7.3m NBV) is held on
the balance sheet of PERL and is comprised £4m equipment,
£1.4m food and £1.4m beverage.
In our low case, we have assumed 1% ETR in respect of
equipment, in line with fixtures and fittings. Food is perishable and
expected to have nil realisable value. Beverage inventory is
assumed to have an ETR value of 25% of NBV, which is in line with
our recent experience in the sector.
We have applied a blended ETR rate to the NBV of inventory in all
other entities, assuming that the ratio of inventory sub-categories
is equivalent to that seen within PERL.
The high case assumes a 100% ETR for illustrative purposes for all
non PERL entities, the assumption for PERL mirrors the low case.
PERL debtors comprise £1.3m of the total £2.5m aggregated
receivables balance for Guarantor Entities and include gift card and
credit accounts with corporate customers.
In our low case we have assumed 70% recoveries on trade
accounts (such as Tesco and O2 where customers have redeemed
points at restaurants) and 50% recoveries on corporate accounts
where corporate customers have been invoiced for events held in
restaurants, which is in line with our recent experience in the
sector.
We have applied a blended ETR rate to the NBV of trade debtors in
all other Guarantor entities.
The high case assumes an 100% ETR for illustrative purposes for
all non PERL entities, the assumption for PERL mirrors the low
case.

Low

High

0%

0%

0%

0%

6%

6% for
PERL
100%
for all
other
entities

68%

68% for
PERL
100%
for all
other
entities
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ETR

Scenario 2
Assumptions
£38m of cash held
across the group
entities is expected to
be recovered in full.
Any reduction in these
balances in the period
between the balance
sheet date (30 Jun20) and the date of a
potential insolvency
would reduce
anticipated
realisations on a £ for
£ basis.

Note #

Assumption / comment (book value)

•
Prepayments
and accrued
income (8)

•

•

•
Sundry
debtors (9)

•
•

•

We have prepared
EOSs for each NonGuarantor entity, to
estimate the potential
recoveries to the
Guarantor entities by
way of unsecured
dividends via
intercompany claims.

•
Intercompan
y debtors
(10)

•

•
•

Cash (11)

•
•
•

We would expect there to be set-offs and claims for contract breaches
due to the insolvencies which would inhibit any recoveries, whereby
there would be outstanding creditor balances such as lease service
charges and utilities.
100% recoveries have been assumed for insurance and licensing
prepayments in PERL and £8m accrued income in respect of the Job
Retention Scheme, with a blended ETR (77%) applied to the total
prepayments balance in other Guarantor Entities.
The high case assumes an 100% ETR for illustrative purposes for all non
PERL entities, the assumption for PERL mirrors the low case.
Sundry debtor balances include £2.1m in respect of a credit linked
deposit paid to Npower in respect of 90 days utility charges which is
expected to be offset against outstanding charges.
No other realisations are anticipated as we would expect there to be setoffs and claims for contract breaches due to the insolvencies which
would inhibit any recoveries.
The high case assumes an 100% ETR for illustrative purposes for all non
PERL entities, the assumption for PERL mirrors the low case.
We have assumed that Guarantor entities do not claim in the estates of
other Guarantor entities (given the terms of the ICA).
Intercompany debtor realisations have been assumed in PEL, PEGL and
Franchises in respect of their balances due from overseas NonGuarantor Entities.
Estimated realisations after costs and employee claims have been
calculated for each Non-Guarantor entity and an estimated distribution
calculated in respect of each intercompany balance due to the Guarantor
Entities.
See Appendix 3 for a summary of estimated realisations in respect of
Non-Guarantor Entities.
High and low range asset ETR assumptions have been applied to the
Non-Guarantor Entities in line with the assumptions applied to the
Guarantor Entities.
Cash is assumed to be realisable at 100%.
We note that these cash balances could diminish in the period between
the balance sheet date (30 Jun-20) and the date of a potential
insolvency scenario, which would result in reduced returns to creditors.
HPS would not have the opportunity to exercise set off of cash balances
against their £70m facility.

Low

High

77%

77% for
PERL
100% for
all other
entities

0%

0% for
PERL
100% for
all other
entities

n/a

100%

n/a

100%

© 2020 Deloitte LLP | Private and Confidential | Project Penzance | 28 September 2020

31

Scenario 2
Assumptions
We have made
assumptions
regarding potential
dilutions to asset
realisations by way of
professional fees,
preferential creditor
claims in each entity
and a prescribed part
allocation in each UK
entity.

Note #
Costs of
realisation (12)

Assumption / comment (book value)

•

•

Preferential
creditors (13)

•
•
•
•

Prescribed part
(14)

•
•

•
•

In both high and low scenarios, we have assumed costs of realisation as a percentage of
asset realisations as follows:
• Insolvency practitioner fees – 7.5%
• Administration expenses - 0.5%
• Legal fees – 1%
• Third party advisors fees – 0.5%
This is based on our experience of dealing with these types of assets and this size of
Group.
Where we have assumed sufficient floating charge asset realisations, we have assumed
£1,000 in entitlements paid per employee in all relevant jurisdictions (other than those
specified below).
We have assumed £3,000 in entitlements paid per employee in Ireland, plus all
outstanding corporation tax and social security liabilities. This reflects our understanding
of Irish insolvency legislation and entitlements in a court liquidation process.
We have assumed all outstanding lease liabilities are set aside as preferential claims in
Jersey, which is in line with our knowledge of Jersey insolvency legislation.
We have assumed £20k in entitlements paid per employee in Dubai which is in line with
our experience of the UAE insolvency framework (assuming the sites are registered “on
shore” where employee entitlements are considerably higher than in the UK and other
jurisdictions).
Where we have assumed sufficient floating charge asset realisations for UK entities, we
have applied a maximum of £0.6m in Prescribed Part distributions to unsecured creditors.
Under English Insolvency law, the Prescribed Part is a deduction calculated as a
percentage of net property, being proceeds that would ordinarily be available to the
floating charge secured creditor. This is then set aside and made available to satisfy
unsecured creditor claims.
It is calculated as 50% of the first £10k of net property plus 20% of any more assets up to
a maximum of £600k.
We have assumed that Guarantor entities do not claim in the estates of other Guarantor
entities (given the terms of the ICA). Should they do so then some of the prescribed parts
in the Guarantor entities (i.e. £2.1m to £2.2m in aggregate) could be recovered by other
Guarantor entities and turned over to the SSNs per the ICA provisions. This is not
significant enough to impact materially the conclusions of the analysis in this report.
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Scenario 2
Assumptions

Jurisdiction considerations
•

We have not undertaken detailed analysis of the specific insolvency process used in any overseas jurisdiction.
Rather we have made some high level assumptions regarding the potential dilutions to any expected asset
realisations in each overseas entity.

We have made
assumptions
regarding asset
realisations for the
various jurisdictions in
which the key asset
owning entities
operate.

•

We have spoken to insolvency practitioners familiar with insolvency legislation in the below jurisdictions, to
highlight any potential key risks and considerations as set out below:
Jurisdiction
Ireland

Key Observations
•
•

Jersey

•
•

Hong Kong

•
•
•

Singapore

•
•
•

UAE - Dubai

•
•

•

Under the Irish insolvency regime, preferential creditors include employee liabilities
(redundancy pay, PILON, arrears of wages and holiday pay) and up to 12 months
outstanding liabilities for property rates and revenue debt.
There is no Prescribed Part set aside for unsecured creditors.
Under the Jersey insolvency regime, preferential creditors include employee liabilities
including six months wages / salaries, and holiday pay up to a maximum of c.£6k and
rental liabilities (up to 6 months arrears).
There is no Prescribed Part set aside for unsecured creditors.
The local insolvency framework broadly mirrors the UK.
Any distribution to intercompany creditors would rank pari passu with any other
unsecured creditors.
Employee entitlements rank as preferential, however, quantum may be expected to be
lower than in the UK.
The local insolvency framework broadly mirrors the UK.
Any distribution to intercompany creditors would rank pari passu with any other
unsecured creditors.
Employee entitlements rank as preferential and include all outstanding wages, salaries
and holiday pay.
The local insolvency framework depends on the location of the site or entity.
In particular, sites that are based “on shore” rather than in certain off shore free zones
would be expected to result in higher levels of employee entitlements that rank as
preferential (than would be expected in the UK) as these can include living allowance,
return flights for ex-pats, holiday pay and end of service benefit.
Any distribution to intercompany creditors would rank pari passu with any other
unsecured creditors.
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Appendices
Scope and basis of
work

Scope
The scope of our work, as detailed in our engagement
letter dated 4 Aug-20 and our addendum email dated 28
Sep-20, is set out below.
Restructuring Plan (“the Plan”) or Scheme of
Arrangement (“the Scheme”) Comparator Analysis
Accelerated Sale Outcome Analysis
You have asked us to prepare an estimated outcome
analysis to provide an indication of the likely returns to
different creditors in the event that the Plan or the
Scheme is not approved and that the most likely
alternative is a sale of the Group.
In order to achieve this, our work will take into account
the third party valuation being undertaken for the Group
and any bids received as part of the Group’s M&A
process.
Asset Realisation Outcome Analysis
In addition to the Accelerated Sale Outcome Analysis
noted above, you have asked us to prepare an
insolvency estimated outcome analysis on a
consolidated Group basis to provide an indication of the
likely returns to different creditors in the event that the
Plan or the Scheme is not approved and the Group is
wound down or closed.
The above comparator analysis will include analysis of:
•

The Group structure;

•

The Group’s debt and security structure;

•

Individual entity balance sheets, where applicable;

•

Intercompany balance position; and

•

Other key stakeholders
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Appendices
Limitations

Limitations
We have relied on information and explanations provided
to us by Management. The Group’s forecast and their
related assumptions are the sole responsibility of the
Group.
Specific limitations as follows:
• We have not, and will not, undertake any marketing to
assess the realisable value of the businesses and/or
assets of the Group. Our procedures are not intended to
determine specific values for the Group and, accordingly,
we will not express such an opinion.
• We are not expected to consider the tax consequences of
the restructuring for the Group or other stakeholders and
we will not be providing tax advice.
• Our analysis has been prepared using the Group’s entity
balance sheets, intercompany balances and other
financial data as at 30 Jun-20. We have not been
provided with entity balance sheets and intercompany
balances as at a more recent date. We assume that there
have been no material changes to the entity balance
sheets and intercompany balances since 30 Jun-20.
• Our analysis is subject to legal advice. All scenarios
would require detailed legal analysis prior to any
implementation and therefore may impact our estimated
returns.
• We have assumed that all security is valid and perfected
in all relevant jurisdictions, however further legal
analysis may be required.
• In addition, we have reviewed the KPMG Valuation and
the output of the Lazard M&A process, where applicable,
taken account of the values. It should be noted that:
i. Our analysis is limited to the key asset-owning
entities within the Group;
ii. There is significant structural and operational
complexity in the Group;
iii. The insolvency values are based on high level
financial and other information. We have not
performed any appraisal or independent
verification of assets and liabilities, so outcomes
must be viewed as illustrative only;

Limitations
iv. We have completed our EOS analysis of all
Guarantor Entities on an aggregated basis, on the
assumption that any realisations would flow back
to the SSNs via the guarantee and security
structure;
v. We have prepared individual EOSs for each of the
key asset-owning Guarantor Entities, in order to
estimate the potential dilutions (such as costs,
preferential claims and Prescribed Part, where
applicable) in each entity;
vi. We have prepared individual EOSs for each of the
key asset-owning Non-Guarantor Entities to
calculate the potential returns available to the
relevant Guarantor Entities, by way of
intercompany debtor realisations;
vii.In the absence of valuations being available in
respect of any key assets including IP, property,
fixtures and fittings and stock, we have included a
range of potential realisations, based on high level
assumptions and our knowledge of the current UK
dining market, in order to estimate asset
realisations in a closure scenario;
viii.Our Scenario 2 high case illustrates an extreme
and artificially high outcome, to demonstrate the
fact that even in this scenario the value would be
expected to break well within the SSNs, with no
expected realisations for the SUNs;
ix. We have not reviewed the business plan which
underpins the KPMG Valuation and the Lazard
M&A Process;
x. We have not reviewed or verified the post
Restructuring Plan debt and equity structure and
associated returns provided to us by the Group
and its third party advisor; and
xi. There is no methodology which allows us to
evaluate the likely decisions the various creditors
may take and the consequential impact. For these
reasons, our analysis should be considered
directional only.
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Limitations

Access to Management and information

COVID-19

Our work has been performed largely on a desktop
basis with limited access to Management and is not
intended as a detailed review of the operations or
financial position of the Group.

As specified in the first paragraph of this appendix, the
Services include analysing the extent of the impact of
Coronavirus (COVID-19) on the Group’s operations. At
the time of the Services, the situation is continuing to
evolve, and many uncertainties remain as to the effect
the COVID-19 crisis will have on the Group and the
broader domestic and global economies.

The information we have used to prepare the report has
been provided to us by the Group and its legal advisors
Kirkland & Ellis, or is derived from our own research of
publicly available sources. Our procedures did not
include verification work or constitute an audit in
accordance with auditing standards.
Forecasts
The assumptions behind the Group’s forecasts are the
sole responsibility of Management. We comment on the
assumptions but can accept no responsibility for them,
or the ultimate realisation of the forecasts. You should
also note that there will usually be differences between
forecast and actual results because circumstances
frequently do not occur as expected, and these
differences may be material.
Liability
We shall not under any circumstances whatsoever be
under any liability to any party other than the
Companies, for whatever the Companies may or may
not do in reliance on the report or any other
information, opinions or advice given to the Companies
by us. Any further work done or advice given in relation
to the engagement will be on this basis.
Post date events
This report is issued on the understanding that
Management has drawn our attention to all matters of
which they are aware concerning the financial position
of the Group which may have an impact on our report
up to 28 Sep-20. We have no responsibility to update
this report for events and circumstances occurring after
the date of this report.

We rely, in part, on publicly available information,
Group management forecasts and other information
provided by management in relation to the effect
COVID-19 will have on the Group.
Accordingly, it is not possible for our Work to identify
and quantify the impact of all COVID-19 related
uncertainties and implications. Changes to market
conditions could substantially affect the Group and our
Work. Unless requested, we will not update our Work
for any subsequent information or events.
Brexit
After the UK’s withdrawal from membership of the EU
on 31 Jan-20, the UK and EU are negotiating the detail
of the terms of their future trade relationship in the
transition period until 31 Dec-20. During the transition,
there will likely be a period of heightened concern about
the many factors that could impact the future trading
environment for businesses generally, including that in
which the Group operates. As a result of the ongoing
negotiations and the associated uncertainty, it is not
possible at this stage to quantify or conclude fully on
the potential impact on the Group of changes in macroeconomic factors including but not limited to foreign
currency exchange rates, use of EU supplies: the import
and export of goods and supplies (including customs
arrangements), recruitment and retention of EU
employees, the provision of data, changes to tax
regimes or more specific industry factors.

Management representation
The Group’s CFO, Andy Pellington, has reviewed a draft
of the report and his comments have been incorporated,
where appropriate.
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Guarantor entities –
Scenario 2 – low
case

Guarantor entities - summary EOS - Scenario 2 - Low Case
NBV
June-20
£'000
Assets subject to fixed charge
Intangible assets
Leasehold interest

Total

PEL

PERL

4,402
262,721
267,123

-

-

-

(70,687)

(70,687)

(70,687)

0
0
154
30,330
30,484

Less:
Costs of realisation
Fixed charge security (HPS)
Surplus / (shortfall) under fixed
charge
Assets subject to floating charge
Fixtures, fittings & equipment
Investments
Deferred tax asset
Inventory
Trade receivables
Prepayments and accrued income
Sundry debtors
Intercompany debtors
Cash
Total assets under floating charge

ETR

176,039
1,898,494
16,444
7,348
2,285
18,720
6,673
5,361,736
38,207
7,525,945

Less costs of realisations:
Administrators' fees
Administration expenses
Legal fees
Other third party advisors
Funds available for preferential
creditors
Preferential creditors
Net property
Prescribed part distribution
Distributable to floating charge
creditors
Fixed charge deficit (HPS)
Floating charge security (SSNs)
Floating charge deficit

Al Rollo Bookcash

Jersey

Agenbite

PEGL

PEF2

-

-

-

-

-

-

-

-

-

-

(70,687)

(70,687)

(70,687)

(70,687)

(70,687)

(70,687)

(70,687)

(70,687)

(70,687)

(70,687)

(70,687)

(70,687)

(70,687)

(70,687)

(70,687)

(70,687)

(70,687)

(70,687)

(70,687)

(70,687)

(70,687)

(70,687)

(70,687)

1,610
390
715
8,330
-

-

4
2
1
-

12
3
7
-

116
22
76
110
-

18
4
5
21
-

641
619
-

-

-

4
11

28
49

673
997

4
53

1,260

5,260
298
566
6,124

1
1

1
1

126
88
132
18
364

1,760
421
1,564
14,435
584
38,207
56,971

6,580
17,625

2
2

(2,286)
(152)
(305)
(152)

(1,322)
(88)
(176)
(88)

(2)
-

(11)
-

(49)
-

(75)
(5)
(10)
(5)

(53)
-

(94)
(6)
(13)
(6)

(459)
(31)
(61)
(31)

(1)
-

(1)
-

(27)
(2)
(4)
(2)

(4,381)
(284)
(569)
(284)

27,588

15,951

-

-

-

902

-

1,140

5,542

-

-

330

51,453

27,588
(600)

(9,782)
6,169
(600)

-

-

-

(1,116)
(214)
-

-

1,140
(221)

5,542
(600)

-

-

330
(59)

(10,898)
40,555
(2,080)

PEF1 Franchises

Total

26,988

5,569

-

-

-

(214)

-

919

4,942

-

-

271

38,475

(70,687)
(483,044)
(526,743)

(70,687)
(483,044)
(548,162)

(70,687)
(483,044)
(553,731)

(70,687)
(483,044)
(553,731)

(70,687)
(483,044)
(553,731)

(70,687)
(483,044)
(553,945)

(70,687)
(483,044)
(553,731)

(70,687)
(483,044)
(552,812)

(70,687)
(483,044)
(548,789)

(70,687)
(483,044)
(553,731)

(70,687)
(483,044)
(553,731)

(70,687)
(483,044)
(553,460)

(70,687)
(483,044)
(515,256)

600

600

-

-

-

-

221

600

-

-

59

2,080

Notes

Funds available for unsecured

Wholesale Merchandising

ETR %
-

1%
6%
68%
77%
100%

7.5%
0.5%
1.0%
0.5%

(1)

-

Notes (1) Preferential claims estimated at £3k per employee plus outstanding corporation tax and social s ecurity liabilities for Agenbite Ltd.

Source: Management information and Deloitte analysis
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Guarantor entities –
Scenario 2 – high
case

Guarantor entities - summary EOS - Scenario 2 - High Case
NBV
June-20
£'000
Assets subject to fixed charge
Intangible assets
Leasehold interest

Total

PEL

PERL

4,402
232,561
236,963

361,298
400
361,698

23,050
23,050

-

-

100
100

1,000
1,000

-

(70,687)
291,011

(70,687)
(47,637)

(70,687)
(70,687)

(70,687)
(70,687)

(70,687)
(70,587)

(70,687)
(69,687)

176,039
1,898,494
16,444
7,348
2,285
18,720
6,673
5,361,736
38,207

33
0
2,341
821
30,330

1,610
390
715
8,330
-

6

391
30
1
10

1,190
47
9
10

11,597
381
111
143
58

6,580

2

4

28

673

4

7,525,945

33,525

17,625

8

437

1,283

12,963

2,017

(2,514)
(168)
(335)
(168)

(1,322)
(88)
(176)
(88)

(8)
-

(33)
(2)
(4)
(2)

(96)
(6)
(13)
(6)

(972)
(65)
(130)
(65)

30,341

15,951

-

395

1,161

30,341
(600)

(9,782)
6,169
(600)

-

395
-

(1,316)
-

Less:
Costs of realisation
Fixed charge security (HPS)
charge
Assets subject to floating charge
Fixtures, fittings & equipment
Investments
Deferred tax asset
Inventory
Trade receivables
Prepayments and accrued income
Sundry debtors
Intercompany debtors
Cash
Total assets under floating
charge

ETR

Less costs of realisations:
Administrators' fees
Administration expenses
Legal fees
Other third party advisors
Funds available for preferential
creditors
Preferential creditors
Net property
Prescribed part distribution
Distributable to floating charge
creditors
Fixed charge deficit (HPS)
Floating charge security (SSNs)
Floating charge deficit

Al Rollo Bookcash

Jersey Agenbite Wholesale Merchandising

PEF2

PEF1 Franchises

Total

-

-

-

-

-

361,298
24,550
385,848

-

(70,687)
(70,687)

(70,687)
(70,687)

(70,687)
(70,687)

(70,687)
(70,687)

(70,687)
(70,687)

(70,687)
(70,687)

(1,228)
(70,687)
313,934

5%

1,810
78
8
27
89

936
803
-

-

-

1

1

185
114
199
472
18

16,632
926
1,955
16,247
3,392
2,268
38,207

100%
100%
100%
100%
100%

-

6,821
677
976
566

1,739

9,041

1

1

987

79,627

(151)
(10)
(20)
(10)

(130)
(9)
(17)
(9)

(678)
(45)
(90)
(45)

(1)
-

(1)
-

(74)
(5)
(10)
(5)

(5,981)
(398)
(796)
(398)

11,732

1,825

1,573

8,182

-

-

893

72,053

(1,116)
10,616
-

1,825
(358)

1,573
(308)

8,182
(600)

-

-

893
(172)

(12,213)
59,840
(2,637)

29,741

5,569

-

395

-

10,616

1,467

1,266

7,582

-

-

722

57,203

291,011
(483,044)
(162,292)

(47,637)
(483,044)
(525,112)

(70,687)
(483,044)
(553,731)

(70,687)
(483,044)
(553,336)

(70,587)
(483,044)
(553,631)

(69,687)
(483,044)
(542,115)

(70,687)
(483,044)
(552,264)

(70,687)
(483,044)
(552,465)

(70,687)
(483,044)
(546,149)

(70,687)
(483,044)
(553,731)

(70,687)
(483,044)
(553,731)

(70,687)
(483,044)
(553,009)

313,934
(483,044)
(111,907)

(1)

(2)

600

600

-

-

-

-

358

308

600

-

-

172

2,637

Notes

Funds available for unsecured

PEGL

ETR %

100%

7.5%
0.5%
1.0%
0.5%

Notes (1) Preferential claims for Jersey include outstanding lease liabilities, no employees
(2) Preferential claims estimated at £3k per employee plus outstanding corporation tax and social security liabilities for Agenbite Ltd.

Source: Management information and Deloitte analysis
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Non-guarantor
entities – Scenario 2
– low case

Non- guarantor entities - summary EOS - Scenario 2 - Low Case
PEUAE

NBV
£'000

Leasehold interest

PEHK

Shutdown

Realisable
Jun-20
value

ETR

NBV

SWL

Shutdown

Realisable
Jun-20
value

ETR

Shutdown

NBV

Realisable
Jun-20
value

ETR

ETR

0

-

-

3

-

-

9

-

-

-

-

-

3,319

-

-

855

-

-

14,038

-

-

37,738

-

-

3,319

-

-

858

-

14,047

-

37,738

-

-

-

-

Less:
Costs of realisation

-

-

-

-

Surplus / (shortfall) under fixed charge

-

-

-

-

Assets subject to floating charge
Fixtures, fittings & equipment

Estimated dividends
available to Guarantor
entities in the low
case are £0.6m.

Realisable
Jun-20
value

NBV

Assets subject to fixed charge
Intangible assets

All assumptions reflect
those used in the
Guarantor entity EOSs
unless otherwise
stated.

PESP

Shutdown

2,519

25

1.0%

524

5

1.0%

3,804

38

1.0%

893

9

Inventory

770

44

5.7%

174

10

5.7%

389

22

5.7%

34

2

5.7%

Trade receivables

520

296

57.0%

85

48

57.0%

2,099

1,197

57.0%

4

2

57.0%

Prepayments and accrued income

298

36

12.0%

132

16

12.0%

702

84

12.0%

89

11

12.0%

Other debtors

233

229

98.0%

9

9

98.0%

940

921

98.0%

103

101

98.0%

37

0

-

13

-

-

17,614

51

0.3%

-

-

-

Cash

1,121

1,121

100.0%

174

174

100.0%

1,555

1,555

100.0%

34

34

100.0%

Total assets under floating charge

5,497

1,751

31.9%

1,110

262

4.8%

27,103

3,868

70.4%

1,157

159

2.9%

Intercompany debtors

1.0%

Less costs of realisations:
Administrators' fees
Administration expenses
Legal fees
Other third party advisors
Funds available for preferential creditors
Preferential creditors

(131)

(20)

(290)

(12)

(9)

(1)

(19)

(1)

(18)

(3)

(39)

(2)

(9)

(1)

(19)

(1)

1,585

237

3,501

144

(6,680)

(76)

(792)

(43)

-

161

2,709

101

Net property
Funds available for unsecured
Unsecured claims

-

161

2,709

101

15,355

10,371

30,476

3,250

1.55%

8.89%

3.10%

-

Unsecured dividend

Memo - intercompany dividend
PEUAE

PESP

PEHK

SWL

£'000
Intercompany payable due to Non G'tor entities
Potential dividend available to Non G'tor entities
Intercompany payable due to G'tor entities
Potential dividend available to G'tor entities

14

148

-

-

2

-

8,343

7,860

5,197

-

-

122

462

-

Total potential dividend available to G'tor entities

1,579
49 (1)

584

Note: (1) Intercompany payables due to PEHK and PEUAE - assumed as an intercompany receivable realisation within PEHK and PEUAE EOSs
(2) Preferential creditor claims assumed at £5k per employee in UAE, on the assumption that all sites are registered "on shore".
Source: Management information and Deloitte analysis
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Appendices
Non-guarantor
entities – Scenario 2
– high case

Non- guarantor entities - summary EOS - Scenario 2 - High Case

£'000

Leasehold interest

PEHK

SWL

Shutdown
Realisable
Jun-20
ETR
value

Shutdown
Realisable
Jun-20
ETR
value

Shutdown
Realisable
Jun-20
ETR
value

NBV

NBV

NBV

0

-

-

3

-

-

9

-

-

-

-

-

3,319

-

-

855

-

-

14,038

-

-

37,738

-

-

3,319

-

-

858

-

14,047

-

37,738

-

-

-

-

Less:
Costs of realisation

-

-

-

-

Surplus / (shortfall) under fixed charge

-

-

-

-

Assets subject to floating charge
Fixtures, fittings & equipment

Estimated dividends
available to Guarantor
entities in the high
case are £2.3m.

PESP

Shutdown
Realisable
Jun-20
ETR
value

Assets subject to fixed charge
Intangible assets

All assumptions reflect
those used in the
Guarantor entity EOSs
unless otherwise
stated.

PEUAE

NBV

2,519

2,519

100%

524

524

100.0%

3,804

3,804

100.0%

893

893

100.0%

Inventory

770

770

100.0%

174

174

100.0%

389

389

100.0%

34

34

100.0%

Trade receivables

520

520

100.0%

85

85

100.0%

2,099

2,099

100.0%

4

4

100.0%

Prepayments and accrued income

298

298

100.0%

132

132

100.0%

702

702

100.0%

89

89

100.0%

Other debtors

233

233

100.0%

9

9

100.0%

940

940

100.0%

103

103

100.0%

37

0

-

13

-

-

17,614

545

3.1%

-

-

-

Cash

1,121

1,121

100.0%

174

174

100.0%

1,555

1,555

100.0%

34

34

100.0%

Total assets under floating charge

5,497

5,461

99.3%

1,110

1,097

20.0%

27,103

10,034

182.5%

1,157

1,157

21.0%

Intercompany debtors

Less costs of realisations:
Administrators' fees
Administration expenses
Legal fees
Other third party advisors
Funds available for preferential creditors
Preferential creditors

(131)

(20)

(290)

(12)

(9)

(1)

(19)

(1)

(18)

(3)

(39)

(2)

(9)

(1)

(19)

(1)

5,295

1,072

9,667

1,142

(6,680)

Net property

-

Funds available for unsecured
Unsecured claims

(2)

(76)

(792)

(43)

996

8,875

1,099
1,099

-

996

8,875

15,355

10,371

30,476

3,250

9.61%

29.12%

33.81%

-

Unsecured dividend

Memo - intercompany dividend
PEUAE

PESP

PEHK

SWL

£'000
Intercompany payable due to Non G'tor entities
Potential dividend available to Non G'tor entities
Intercompany payable due to G'tor entities
Potential dividend available to G'tor entities

14

148

-

-

14

-

8,343

7,860

5,197

-

755

1,513

Total potential dividend available to G'tor entities

1,579
534 (1)
2,268

Note: (1) Intercompany payables due to PEHK and PEUAE - assumed as an intercompany receivable realisation within PEHK and PEUAE EOSs
(2) Preferential creditor claims assumed at £5k per employee in UAE, on the assumption that all sites are registered "on shore".
Source: Management information and Deloitte analysis
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Glossary
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Glossary

Ad Hoc Group,
AHG

An ad hoc group of holders of in
excess of 75% of the Existing SSNs

Existing SSN
Bid

Bid submitted by the Ad Hoc Group
in the M&A Process

Agenbite

Agenbite Ltd

F,F & E

Fixtures, fittings and equipment

Al Rollo

Al Rollo Ltd

Franchises

PizzaExpress (Franchises) Ltd

AMA

Accelerated M&A process

Group

Avison Young

Avison Young (Canada) Inc

PizzaExpress Financing 1 plc and its
subsidiary undertakings

Bookcash

Bookcash Trading Ltd

CFO

Chief Financial Officer

Guarantor
entities

Entities that have provided cross
guarantees to the secured debt
facilities

China Group

PizzaExpress China Ltd,
PizzaExpress (PRD) Ltd and
PizzaExpress (Beijing) Ltd and their
respective subsidiaries

Hony

Hony Capital

Houlihan Lokey

Houlihan Lokey EMEA, LLP

ICA

Intercreditor Agreement

The sale of PizzaExpress China Ltd,
PizzaExpress (PRD) Ltd and
PizzaExpress (Beijing) Ltd and their
respective subsidiaries to an SPV
incorporated by Hony Capital

IFRS

International Financial Reporting
Standards

IM

Information memorandum

IMPP

Indicative minimum purchase price

Company

PEF2

IP

Intellectual property

Companies

PEF1 and PEF2

Jersey

PizzaExpress (Jersey) Ltd

COVID-19

Coronavirus

JRS

Job retention scheme

CVA

Creditors voluntary arrangement

KPMG

KPMG LLP

CVA Proposal

The CVA Proposal to the creditors
of PERL dated 18 Aug-20

Deloitte, we, us

Deloitte LLP

Distressed
Disposal
Requirements

Certain requirements set out in
clause 12.2(e) of the ICA

KPMG Valuation KPMG Valuation Report dated 31
Aug-20, which has been provided
to Clare Boardman and Daniel
Butters of Deloitte LLP, as
Nominees to the CVA of PERL.

EBITDA

Earnings before interest, tax,
depreciation and amortisation

EOI

Expressions of interest

EOS

Estimated outcome statement

Lazard

Lazard & Co, Ltd

ETR

Estimated to realise

ERV

Estimated realisable value

Lock Up
Agreement

EV

Enterprise value

Lock up agreement dated 4 Aug-20
between the Existing SSNs and
Hony

China
Transaction

The report was dated 31 Aug-20,
however, the valuation date
assumed was 31 Jul-20 and
therefore the valuation does not
consider any changes or new
information since that date.
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Glossary

M&A

Mergers and acquisitions

Prescribed Part

M&A Process

Competitive sales process run by
Lazard, to identify any third party
interest in PEF2 and its subsidiaries

Management

Directors of Group companies

Merchandising

PizzaExpress (Merchandising) Ltd

n/a

Data either not applicable or not
available

NBV

Net book value

NBIO

Non binding indicative offer

NDA

A deduction calculated as a
percentage of net property, which is
set aside and made available to
satisfy unsecured creditor claims.
It is calculated as 50% of the first
£10k of net property plus 20% of
any more assets up to a maximum
of £600k.

Restructuring
Plan, RP

Restructuring Plan under the
Corporate Insolvency and
Governance Act 2020 and Part 26A
of the Companies Act 2006.

Non disclosure agreement

SPV

Special purpose vehicle

New Money
Facility, NMF

A new money facility to be issued by
Bidco SPV to existing SSN holders

SPV

Special purpose vehicle

SSTL / HPS

Super Senior Facility

Non-guarantor
entities

Entities that have not provided cross
guarantees to the secured debt
facilities

SSNs

Senior Secured Notes

SUNs

Senior Unsecured Notes

PEF1

PizzaExpress Financing 1 plc

SWL

Spicy Way (Hong Kong) Ltd

PEF2

PizzaExpress Financing 2 plc

UAE

United Arab Emirates

PEGL

PizzaExpress Group Limited

Wholesale

PizzaExpress (Wholesale) Ltd

PEGHL

PizzaExpress Group Holdings Limited

PEHK

PizzaExpress (Hong Kong) Ltd

PEL

PizzaExpress Limited

PESP

PizzaExpress Singapore PTE Ltd

PERL

PizzaExpress Restaurants Ltd

PEUAE

Jordana LLC

PIK

Payment in kind

PILON

Pay in lieu of notice

Plan Member

PEF1

PPE

Property, plant and equipment
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